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CHAPTER  45 

THE  MEDICAL  CONSENT  AND  NATURAL  DEATH  ACT 


SECTION. 

39-4501.  Purposes — Application. 
39-4502.  Definitions. 

39-4503.  Persons  who  may  consent  to  their 
own  care. 


SECTION. 

39-4504.  Persons  who  may  give  consent  to 

care  for  others. 
39-4505.  Blood  testing. 
39-4506.  Sufficiency  of  consent. 


39-4501  HEALTH  AND  SAFETY 


39-4507.  Form  of  consent.  39-45 12A.  Physician  orders  for  scope  of  treat- 
39-4508.  Responsibility  for  consent  and  doc-  ment  (POST). 

umentation.  39-4512B.  Adherence  to  physician  orders  for 
I5iil?2-  Statement  of  pdicv-Defimtaon.  of   treatment    (P0ST) 

39-4510.  Living  will  and  durable  power  of  protocol. 

attorney  for  health  care.  ..inn    n  /,    .  , 

39-4511.  Revocation.  39-4512C    Duty  to  inspect. 

39-4512.  Execution  of  living  will  and  durable  39-4513.  Immunity. 

power  of  attorney  for  health  39-4514.  General  provisions. 

care  39-4515.  Health  care  directive  registry. 

39-4501,  Purposes  —  Application,  —  (1)  The  primary  purposes  of 
this  chapter  are: 

(a)  To  provide  and  codify  Idaho  law  concerning  consent  for  the  furnishing 
of  hospital,  medical,  dental  or  surgical  care,  treatment  or  procedures,  and 
concerning  what  constitutes  an  informed  consent  for  such  care,  treatment 
or  procedures;  and 

(b)  To  provide  certainty  and  clarity  in  the  law  of  medical  consent  in  the 
furtherance  of  high  standards  of  health  care  and  its  ready  availability  in 
proper  cases. 

(2)  Nothing  in  this  chapter  shall  be  deemed  to  amend  or  repeal  the 
provisions  of  chapter  3  or  chapter  4,  title  66,  Idaho  Code,  as  those  provisions 
pertain  to  hospitalization  of  the  mentally  ill,  nor  the  provisions  of  chapter  6, 
title  18,  Idaho  Code,  pertaining  to  the  provision  of  examinations,  prescrip- 
tions, devices  and  informational  materials  regarding  prevention  of  preg- 
nancy or  pertaining  to  therapeutic  abortions  and  consent  to  the  performance 
thereof. 

(3)  Nothing  in  this  chapter  shall  be  construed  to  permit  or  require  the 
provision  of  health  care  for  a  patient  in  contravention  of  the  patient's  stated 
or  implied  objection  thereto  upon  religious  grounds  nor  shall  anything  in 
this  chapter  be  construed  to  require  the  granting  of  permission  for  or  on 
behalf  of  any  patient  who  is  not  able  to  act  for  himself  by  his  parent,  spouse 
or  guardian  in  violation  of  the  religious  beliefs  of  the  patient  or  the  patient's 
parent  or  spouse. 

History.  §  2,  p.  380;  am.  2006,  ch.  214,  §  1,  p.  645;  am. 

I.C.,  §  39-4501,  as  added  by  2005,  ch.  120,      2007,  ch.  196,  §  1,  p.  579. 

STATUTORY  NOTES 

Prior  Laws.  "medical  attendance  upon  or"  preceding  "hos- 

Former  §  39-4501,  which  comprised  I.C.,  pitalization"  in  subsection  (2). 

§  39-4501,  as  added  by  1977,  ch.  106,  §  1,  p.  The  2007  amendment,  by  ch.  196,  inserted 

228,  was  repealed  by  S.L.  2005,  ch.  120,  §  1.  "or  chapter  4"  in  subsection  (2). 

Amendments. 

The  2006  amendment,  by  ch.  214,  deleted 

39-4502.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Artificial  life-sustaining  procedure"  means  any  medical  procedure  or 
intervention  that  utilizes  mechanical  means  to  sustain  or  supplant  a  vital 
function  which,  when  applied  to  a  qualified  patient,  would  serve  only  to 
artificially  prolong  life.  "Artificial  life-sustaining  procedure"  does  not  include 
the  administration  of  pain  management  medication  or  the  performance  of 
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any  medical  procedure  deemed  necessary  to  provide  comfort  care  or  to 
alleviate  pain. 

(2)  "Artificial  nutrition  and  hydration"  means  supplying  food  and  water 
through  a  conduit,  such  as  a  tube  or  intravenous  line,  where  the  recipient  is 
not  required  to  chew  or  swallow  voluntarily,  but  does  not  include  assisted 
feeding,  such  as  spoon  feeding  or  bottle  feeding. 

(3)  "Attending  physician"  means  the  physician  licensed  by  the  state  board 
of  medicine  who  is  selected  by,  or  assigned  to,  the  patient  and  who  has 
primary  responsibility  for  the  treatment  and  care  of  the  patient. 

(4)  "Cardiopulmonary  resuscitation"  or  "CPR"  means  measures  to  restore 
cardiac  function  and/or  to  support  ventilation  in  the  event  of  cardiac  or 
respiratory  arrest. 

(5)  "Comfort  care"  means  treatment  and  care  to  provide  comfort  and 
cleanliness.  "Comfort  care"  includes: 

(a)  Oral  and  body  hygiene; 

.(b)  Reasonable  efforts  to  offer  food  and  fluids  orally; 

(c)  Medication,  positioning,  warmth,  appropriate  lighting  and  other  mea- 
sures to  relieve  pain  and  suffering;  and 

(d)  Privacy  and  respect  for  the  dignity  and  humanity  of  the  patient. 

(6)  "Consent  to  care"  includes  refusal  to  consent  to  care  and/or  with- 
drawal of  care. 

(7)  "Directive"  or  "health  care  directive"  means  a  document  meeting  the 
requirements  of  section  39-4510(1),  Idaho  Code,  and/or  a  "Physician  Orders 
for  Scope  of  Treatment  (POST)"  form  signed  by  a  physician. 

(8)  "Emergency  medical  services  personnel"  means  personnel  engaged  in 
providing  initial  emergency  medical  assistance  including,  but  not  limited  to, 
first  responders,  emergency  medical  technicians  and  paramedics. 

(9)  "Health  care  provider"  or  "provider"  means  any  person  or  entity 
licensed,  certified,  or  otherwise  authorized  by  law  to  administer  health  care 
in  the  ordinary  course  of  business  or  practice  of  a  profession,  including 
emergency  or  other  medical  services  personnel. 

(10)  "Persistent  vegetative  state"  means  an  irreversible  state  that  has 
been  medically  confirmed  by  a  neurological  specialist  who  is  an  expert  in  the 
examination  of  nonresponsive  individuals  in  which  the  person  has  intact 
brain  stem  function  but  no  higher  cortical  function  and  no  awareness  of  self 
or  environment. 

(11)  "Physician"  means  a  person  who  holds  a  current  active  license  to 
practice  medicine  and  surgery  or  osteopathic  medicine  and  surgery  in  Idaho 
and  is  in  good  standing  with  no  restriction  upon  or  actions  taken  against  his 
or  her  license. 

(12)  "Physician  orders  for  scope  of  treatment  (POST)  form"  means  a 
standardized  form  containing  orders  by  a  physician  that  states  a  person's 
treatment  wishes. 

(13)  "Physician  orders  for  scope  of  treatment  (POST)  identification  de- 
vice" means  standardized  jewelry  which  can  be  worn  around  the  wrist,  neck 
or  ankle,  and  which  has  been  approved  by  the  department  of  health  and 
welfare. 

(14)  "Terminal  condition"  means  an  incurable  or  irreversible  condition 
which,  without  the  administration  of  life-sustaining  procedures,  will,  in  the 
opinion  of  a  physician,  result  in  death  if  it  runs  its  usual  course. 
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History. 

I.C.,  §  39-4502,  as  added  by  2007,  ch.  196, 
§  2,  p.  579. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

State  board  of  medicine,  §  54-1805.  Former  §  39-4502  was  amended  and  redes- 
Prior  Laws.  ignated  as  §  39-4503  by  S.L.  2007,  ch.  196, 

Another   former   §  39-4502,   which   com-  §  3* 

prised  I.C.,  §  39-4502,  as  added  by  1977,  ch.  The  words  enclosed  in  parentheses  so  ap- 

106,  §  1,  p.  228,  am.  1986,  ch.  71,  §  1,  p.  196;  peared  in  the  law  as  enacted, 
am.  1988,  c.  262,  §  1,  p.  508,  was  repealed  by 
S.L.  2005,  ch.  120,  §  1. 

39-4503.    Persons  who  may  consent  to  their  own  care.  —  Any 

person  of  ordinary  intelligence  and  awareness  sufficient  for  him  or  her 
generally  to  comprehend  the  need  for,  the  nature  of  and  the  significant  risks 
ordinarily  inherent  in,  any  contemplated  hospital,  medical,  dental  or 
surgical  care,  treatment  or  procedure  is  competent  to  consent  thereto  on  his 
or  her  own  behalf.  Any  health  care  provider  may  provide  such  health  care 
and  services  in  reliance  upon  such  a  consent  if  the  consenting  person 
appears  to  the  health  care  provider  securing  the  consent  to  possess  such 
requisite  intelligence  and  awareness  at  the  time  of  giving  the  consent. 

History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

I.C.,  §  39-4502,  as  added  by  2005,  ch.  120,      §  3,  p.  579. 

STATUTORY  NOTES 

Prior  Laws.  nated  the  section  from  §  39-4502  and  in  the 

Another   former    §  39-4503,    which   com-  last  sentence,  twice  substituted  "health  care 

prised  I.C.,  §  39-4503,  as  added  by  1977,  ch.  provider"  for  "physician,  dentist,  hospital  or 

106,  §  1,  p.  228;  am.  1986,  ch.  71,  §  2,  p.  196;  other  duly  authorized  person"  and  "physician 

am.  1988,  ch.  262,  §  2,  p.  508;  am.  2001,  ch.  or  dentist,"  respectively. 

27,  §  1,  p.  32,  was  repealed  by  S.L.  2005,  ch.  ^         .,     ,   M 

120,  §  1.  Compiler's  Notes. 

Former  §  39-4503  was  amended  and  redes- 
Amendments,  ignated  as  §  39-4504  by  S.L.  2007,  ch.  196, 
The  2007  amendment,  by  ch.  196,  redesig-  §  4. 

39-4504.    Persons  who  may  give  consent  to  care  for  others.  — 

(1)  Consent  for  the  furnishing  of  hospital,  medical,  dental  or  surgical  care, 
treatment  or  procedures  to  any  person  who  is  not  then  capable  of  giving  such 
consent  as  provided  in  this  chapter  or  who  is  a  minor  or  incompetent  person, 
may  be  given  or  refused  in  the  order  of  priority  set  forth  hereafter  unless  the 
patient  is  a  competent  person  who  has  refused  to  give  such  consent,  and 
provided  further  that  this  subsection  shall  not  be  deemed  to  authorize  any 
person  to  override  the  express  refusal  by  a  competent  patient  to  give  such 
consent  himself: 

(a)  The  legal  guardian  of  such  person; 

(b)  The  person  named  in  a  "Living  Will  and  Durable  Power  of  Attorney  for 
Health  Care"  pursuant  to  section  39-4510,  Idaho  Code,  or  a  similar 
document  authorized  by  this  chapter; 

(c)  If  married,  the  spouse  of  such  person; 

(d)  A  parent  of  such  person; 
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(e)  Any  relative  representing  himself  or  herself  to  be  an  appropriate, 
responsible  person  to  act  under  the  circumstances; 

(f)  Any  other  competent  individual  representing  himself  or  herself  to  be 
responsible  for  the  health  care  of  such  person;  or 

(g)  If  the  subject  person  presents  a  medical  emergency  or  there  is  a 
substantial  likelihood  of  his  or  her  life  or  health  being  seriously  endan- 
gered by  withholding  or  delay  in  the  rendering  of  such  hospital,  medical, 
dental  or  surgical  care  to  such  patient  and  the  subject  person  has  not 
communicated  and  is  unable  to  communicate  his  or  her  treatment  wishes, 
the  attending  physician  or  dentist  may,  in  his  or  her  discretion,  authorize 
and/or  provide  such  care,  treatment  or  procedure  as  he  or  she  deems 
appropriate,  and  all  persons,  agencies  and  institutions  thereafter  furnish- 
ing the  same,  including  such  physician  or  dentist,  may  proceed  as  if 
informed,  valid  consent  therefor  had  been  otherwise  duly  given. 

(2)  No  person  who,  in  good  faith,  gives  consent  or  authorization  for  the 
provision  of  hospital,  medical,  dental  or  surgical  care,  treatment  or  proce- 
dures to  another  as  provided  by  this  chapter  shall  be  subject  to  civil  liability 
therefor. 

(3)  No  health  care  provider  who,  in  good  faith,  obtains  consent  from  a 
person  pursuant  to  either  section  39-4503  or  39-4504(1),  Idaho  Code,  shall 
be  subject  to  civil  liability  therefor. 

History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

I.C.,  §  39-4503,  as  added  by  2005,  ch.  120,      §  4,  p.  579, 

STATUTORY  NOTES 

Prior  Laws.  section  (l)(g),  inserted  "and  the  subject  per- 

Another   former   §  39-4504,    which   com-  son  has  not  communicated  and  is  unable  to 

prised  I.C.,  §  39-4504,  as  added  by  1977,  ch.  .     .     ,.          ,        .       .         A      .  ,      » 

106,  §  1,  p.  228;  am.  1986,  ch.  71,  §  3,  p.  196,  communicate  his  or  her  treatment  wishes" 

was  repealed  by  S.L.  1988,  ch.  262,  §  3.  near  tne  middle;  and  in  subsection  (3),  substi- 

A  former  §  39-4504,  which  comprised  I.C.,  tuted  "health  care  provider"  for  "physician, 

5089a4m°2b01  ^27  Y  ^^am6  too/  ch  dentist'  hosPital  or  other  duly  authorized  per- 

56,  §Tp.  258,was  repealed  bySX."  2005,'  ch!  SOn'"  and  COrrected  the  section  references- 

120'  §  L  Compiler's  Notes. 

Amendments.  Former  §  39-4504  was  amended  and  redes- 

The  2007  amendment,  by  ch.  196,  redesig-  ignated  as  §  39-4505  by  S.L.  2007,  ch.  196, 

nated  the  section  from  §  39-4503  and  in  sub-  §  5. 

39-4505.  Blood  testing.  —  (1)  A  physician  may  consent  to  ordering 
tests  of  a  patient's  or  a  deceased  person's  blood  or  other  body  fluids  for  the 
presence  of  blood-transmitted  or  body  fluid-transmitted  viruses  or  diseases 
without  the  prior  consent  of  the  patient  if: 

(a)  There  has  been  or  is  likely  to  be  a  significant  exposure  to  the  patient's 
or  a  deceased  person's  blood  or  body  fluids  by  a  person  providing 
emergency  or  medical  services  to  such  patient  which  may  result  in  the 
transmittal  of  a  virus  or  disease;  and 

(b)  The  patient  is  unconscious  or  incapable  of  giving  informed  consent 
and  the  physician  is  unable  to  obtain  consent  pursuant  to  section  39-4504, 
Idaho  Code. 

(2)  The  department  of  health  and  welfare  shall  promulgate  rules  identi- 
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fying  the  blood-transmitted  or  body  fluid-transmitted  viruses  or  diseases  for 
which  blood  tests  or  body  fluid  tests  can  be  ordered  under  this  section  and 
defining  the  term  "significant  exposure"  as  provided  in  this  section. 

(3)  Results  of  tests  conducted  under  this  section  which  confirm  the 
presence  of  a  blood-transmitted  or  body  fluid-transmitted  virus  or  disease 
shall  be  reported  to  the  director  of  the  department  of  health  and  welfare  in 
the  name  of  the  patient  or  deceased  person.  The  department  records 
containing  such  test  results  shall  be  used  only  by  public  health  officials  who 
must  conduct  investigations.  The  exposed  person  shall  only  be  informed  of 
the  results  of  the  test  and  shall  not  be  informed  of  the  name  of  the  patient 
or  deceased  person.  Protocols  shall  be  established  by  hospitals  to  maintain 
confidentiality  while  disseminating  the  necessary  test  result  information  to 
persons  who  may  have  a  significant  exposure  to  blood  or  other  body  fluids 
and  to  maintain  records  of  such  tests  to  preserve  the  confidentiality  of  the 
test  results. 

(4)  Any  person  who  willfully  or  maliciously  discloses  the  results  of  a  test 
conducted  under  this  section,  except  pursuant  to  a  written  authorization  by 
the  person  whose  blood  was  tested  or  by  such  person's  authorized  represen- 
tative, or  as  otherwise  authorized  by  law,  shall  be  guilty  of  a  misdemeanor. 

History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

LC,  §  39-4504,  as  added  by  2005,  ch.  120,      §  5,  p.  579. 

STATUTORY  NOTES 

Cross  References.  Amendments. 

Department  of  health  and  welfare,  §  56-  The  2007  amendment,  by  ch.  196,  redesig- 

1001  et  seq.  nated  the  section  from  §  39-4504  and  up- 

Penalty  for  misdemeanor  when  not  other-  dated  the   section  reference  in   subsection 


wise  provided,  §  18-113. 


(1Kb). 


Prior  Laws. 

Another   former   §  39-4505,   which   com-  Compiler's  Notes, 

prised  LC,  §  39-4505,  as  added  by  1988,  ch.  Former  §  39-4505  was  amended  and  redes- 

262,  §  5,  p.  508;  am.  2004,  ch.  56,  §  2,  p.  258,  ignated  as  §  39-4506  by  S.L.  2007,  ch.  196, 

was  repealed  by  S.L.  2005,  ch.  120,  §  1.  §  6. 

39-4506.  Sufficiency  of  consent*  —  Consent,  or  refusal  to  consent,  for 
the  furnishing  of  hospital,  medical,  dental  or  surgical  care,  treatment  or 
procedures  shall  be  valid  in  all  respects  if  the  person  giving  or  refusing  the 
consent  is  sufficiently  aware  of  pertinent  facts  respecting  the  need  for,  the 
nature  of,  and  the  significant  risks  ordinarily  attendant  upon,  such  a  patient 
receiving  such  care,  as  to  permit  the  giving  or  withholding  of  such  consent 
to  be  a  reasonably  informed  decision.  Any  such  consent  shall  be  deemed 
valid  and  so  informed  if  the  physician  or  dentist  to  whom  it  is  given  or  by 
whom  it  is  secured  has  made  such  disclosures  and  given  such  advice 
respecting  pertinent  facts  and  considerations  as  would  ordinarily  be  made 
and  given  under  the  same  or  similar  circumstances,  by  a  like  physician  or 
dentist  of  good  standing  practicing  in  the  same  community.  As  used  in  this 
section,  the  term  "in  the  same  community"  refers  to  that  geographic  area 
ordinarily  served  by  the  licensed  general  hospital  at  or  nearest  to  which 
such  consent  is  given. 
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History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

I.C.,  §  39-4505,  as  added  by  2005,  ch.  120,      §  6,  p.  579. 

STATUTORY  NOTES 


Prior  Laws. 

Another  former  §  39-4506,  which  com- 
prised I.C.,  §  39-4505,  as  added  by  1977,  ch. 
106,  §  1,  p.  228;  am.  and  redesig.  1988,  ch. 
262,  §  6,  p.  508,  was  repealed  by  S.L.  2005, 
ch.  120,  §  1. 

Amendments. 

The  2007  amendment,  by  ch.  196,  redesig- 


nated the  section  from  §  39-4505  and  in- 
serted "or  refusal  to  consent"  and  "or  refusing" 
near  the  beginning. 

Compiler's  Notes. 

Former  §  39-4506  was  amended  and  redes- 
ignated as  §  39-4507  by  S.L.  2007,  ch.  196, 

§  7. 


JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 


Basis  for  claim. 

Consent  not  established. 

Defenses. 

Nature  of  disclosure. 

Objective  medical-community  standard. 

Purpose. 

Responsibility  of  hospital. 


Basis  for  Claim. 

To  establish  a  claim  based  on  the  doctrine  of 
informed  consent,  a  patient  must  prove  three 
basic  elements:  nondisclosure,  causation  and 
injury.  In  order  to  show  causation,  the  patient 
must  prove  that,  if  he  had  been  informed  of 
the  material  risks,  he  would  not  have  con- 
sented to  the  procedure,  and  that  he  had  been 
injured  as  a  result  of  submitting  to  the  med- 
ical procedure.  Sherwood  v.  Carter,  119  Idaho 
246,  805  P2d  452  (1991). 

Consent  Not  Established. 

The  verified  affidavit  of  the  defendant  phy- 
sician, in  which  he  testified  as  to  his  familiar- 
ity with  the  applicable  standard  of  health  care 
and  his  compliance  therewith,  was  held  insuf- 
ficient to  establish  consent  and  entitle  him  to 
judgment  as  a  matter  of  law.  Rook  v.  Trout, 
113  Idaho  652,  747  P.2d  61  (1987),  overruled 
on  other  grounds,  Sherwood  v.  Carter,  119 
Idaho  246,  805  P.2d  452  (1991). 

Defenses. 

Those  portions  of  Rook  v.  Trout,  113  Idaho 
652,  747  P.2d  61  (1987),  which  held  that  this 
section  merely  provides  alternative  defenses 
to  a  claim  of  lack  of  informed  consent,  and 
which  held  that  the  statute  provides  for  a 
subjective  patient-based  standard  of  disclo- 
sure for  informed  consent  are  overruled;  this 
section  sets  forth  and  requires  an  objective 
medical-community  standard  for  determining 
whether  a  patient  has  been  adequately  in- 
formed prior  to  giving  consent  for  medical 
treatment.  Sherwood  v.  Carter,  119  Idaho  246, 
805  P.2d  452  (1991). 


Nature  of  Disclosure. 

A  valid  consent  must  be  preceded  by  the 
physician  disclosing  those  pertinent  facts  to 
the  patient  so  that  he  or  she  is  sufficiently 
aware  of  the  need  for,  the  nature  of,  and  the 
significant  risks  ordinarily  involved  in  the 
treatment  to  be  provided,  in  order  that  the 
giving  or  withholding  of  consent  be  a  reason- 
ably informed  decision.  The  requisite  perti- 
nent facts  to  be  disclosed  to  the  patient  are 
those  which  would  be  given  by  a  like  physi- 
cian of  good  standing  practicing  in  the  same 
community.  Sherwood  v.  Carter,  119  Idaho 
246,  805  P.2d  452  (1991). 

Objective      Medical-Community      Stan- 
dard. 

The  interpretation  of  this  section  as  set 
forth  in  Rook  v.  Trout,  113  Idaho  652,  747  P.2d 
61  (1987),  is  contrary  to  the  clear  meaning 
and  intent  of  the  express  language  contained 
in  the  statute.  The  language  of  this  section 
clearly  and  expressly  establishes  an  objective 
medical-community  standard,  not  a  subjec- 
tive patient-based  standard.  Sherwood  v. 
Carter,  119  Idaho  246,  805  P2d  452  (1991). 

Purpose. 

The  doctrine  of  informed  consent  is  the 
general  principle  of  law  that  a  physician  has  a 
duty  to  disclose  to  his  patient  those  risks  of 
injury  which  might  result  from  a  proposed 
course  of  treatment.  Sherwood  v.  Carter,  119 
Idaho  246,  805  P2d  452  (1991). 

Responsibility  of  Hospital. 

Since  the  responsibility  for  informed  con- 
sent  regarding   health   care    is    statutorily 
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placed  upon  the  physician  or  dentist,  a  hospi- 
tal has  no  responsibility  for  consent.  Keyser  v. 


St.  Mar/s  Hosp.,  662  F.  Supp.  191  (D.  Idaho 
1987). 


39-4507.  Form  of  consent*  —  It  is  not  essential  to  the  validity  of  any 
consent  for  the  furnishing  of  hospital,  medical,  dental  or  surgical  care, 
treatment  or  procedures  that  the  consent  be  in  writing  or  any  other  specific 
form  of  expression;  provided  however,  when  the  giving  of  such  consent  is 
recited  or  documented  in  writing  and  expressly  authorizes  the  care,  treat- 
ment or  procedures  to  be  furnished,  and  when  such  writing  or  form  has  been 
executed  or  initialed  by  a  person  competent  to  give  such  consent  for  himself 
or  another,  such  written  consent,  in  the  absence  of  convincing  proof  that  it 
was  secured  maliciously  or  by  fraud,  is  presumed  to  be  valid  for  the 
furnishing  of  such  care,  treatment  or  procedures,  and  the  advice  and 
disclosures  of  the  attending  physician  or  dentist,  as  well  as  the  level  of 
informed  awareness  of  the  giver  of  such  consent,  shall  be  presumed  to  be 
sufficient. 

History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

I.C.,  §  39-4506,  as  added  by  2005,  ch.  120,      §  7,  p.  579. 

STATUTORY  NOTES 


Prior  Laws. 

Another  former  §  39-4507,  which  com- 
prised I.C.,  §  39-4506,  as  added  by  1977,  ch. 
106,  §  1,  p.  228;  am.  1986,  ch.  71,  §  4,  p.  196; 
am.  and  redesig.  1988,  ch.  262,  §  7,  p.  508; 
am.  2004,  ch.  56,  §  3,  p.  258,  was  repealed  by 
S.L.  2005,  ch.  120,  §  1. 

Amendments. 

The  2007  amendment,  by  ch.  196,  redesig- 


nated the  section  from  §  39-4506  and  in- 
serted "specific"  preceding  "form  of  expres- 
sion." 

Compiler's  Notes. 

Former  §  39-4507  was  amended  and  redes- 
ignated as  §  39-4508  by  S.L.  2007,  ch.  196, 

§  8. 


JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 


Challenge  to  presumption. 
Convincing  proof. 


Challenge  to  Presumption. 

Where  a  written  consent  is  signed,  this 
section  states  that  the  advice  and  level  of 
informed  awareness  are  only  "presumed  suf- 
ficient." To  challenge  this,  the  plaintiff  need 
not  establish  by  convincing  proof  that  the 
consent  was  secured  maliciously  or  by  fraud. 
Rook  v.  Trout,  113  Idaho  652,  747  R2d  61 
(1987),  overruled  on  other  grounds,  Sherwood 
v.  Carter,  119  Idaho  246,  805  P.2d  452  (1991). 

Where  plaintiff  was  challenging  only  the 
"advice  and  disclosures"  and  the  "level  of 
informed  awareness,"  he  was  only  required  to 
overcome  an  ordinary  presumption  as  to  the 
sufficiency  of  consent.  Rook  v.  Trout,  113 
Idaho  652,  747  P.2d  61  (1987),  overruled  on 
other  grounds,  Sherwood  v.  Carter,  119  Idaho 
246,  805  P.2d  452  (1991). 


Convincing  Proof. 

The  "convincing  proof"  requirement  of  this 
section  applies  only  to  challenges  regarding 
whether  the  patient  consented  to  the  furnish- 
ing of  medical  care,  not  to  challenges  to  the 
sufficiency  of  the  advice  and  disclosures  and 
the  level  of  informed  awareness.  Rook  v. 
Trout,  113  Idaho  652,  747  P.2d  61  (1987), 
overruled  on  other  grounds,  Sherwood  v. 
Carter,  119  Idaho  246,  805  R2d  452  (1991). 

Where  the  record  totally  lacked  any  allega- 
tions that  had  a  reasonable  person  in  the 
plaintiff's  position  been  adequately  informed, 
that  person  would  not  have  consented  to  the 
surgery,  the  court  properly  granted  summary 
judgment  to  doctors  in  patient's  malpractice 
action.  Anderson  v.  Hollingsworth,  136  Idaho 
800,  41  R3d  228  (2001). 
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39-4508.  Responsibility  for  consent  and  documentation,  —  Ob- 
taining consent  for  health  care  is  the  duty  of  the  attending  physician  or 
dentist  or  of  another  physician  or  dentist  acting  on  his  or  her  behalf  or 
actually  providing  the  contemplated  care,  treatment  or  procedure;  provided 
however,  a  licensed  hospital  and  any  medical  or  dental  office  employee, 
acting  with  the  approval  of  such  an  attending  or  other  physician  or  dentist, 
may  perform  the  ministerial  act  of  documenting  such  consent  by  securing 
the  completion  and  execution  of  a  form  or  statement  in  which  the  giving  of 
consent  for  such  care  is  documented  by  or  on  behalf  of  the  patient.  In 
performing  such  a  ministerial  act,  the  hospital  or  medical  or  dental  office 
employee  shall  not  be  deemed  to  have  engaged  in  the  practice  of  medicine  or 
dentistry. 

History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

LC,  §  39-4507,  as  added  by  2005?  ch.  120,      §  8,  p.  579. 

STATUTORY  NOTES 

Prior  Laws.  nated  the  section  from  §  39-4507  and  twice 

Another   former    §  39-4508,   which   com-  deleted  "lay  or  professional"  following  "dental 

prised  LC,  §  39-4507,  as  added  by  1977,  ch.  ffi     *       J      F 
106,  §  1,  p.  228;  am.  and  redesig.  1988,  ch. 

262,  §  8,  p.  508,  was  repealed  by  S.L.  2005,  Compiler's  Notes. 

ch.  120,  §  1.  Former  §  39-4508  was  amended  and  redes- 
Amendments,  ignated  as  §  39-4509  by  S.L.  2007,  ch.  196, 
The  2007  amendment,  by  ch.  196,  redesig-  §  9- 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Hospital.  tal  has  no  responsibility  for  consent.  Keyser  v. 

Since  the  responsibility  for  informed  con-  St.  Mary's  Hosp.,  662  F.  Supp.  191  (D.  Idaho 

sent   regarding   health    care    is    statutorily  1987). 
placed  upon  the  physician  or  dentist,  a  hospi- 

39-4509,  Statement  of  policy  —  Definition.  —  For  purposes  of 
sections  39-4509  through  39-4515,  Idaho  Code: 

(1)  The  legislature  recognizes  the  established  common  law  and  the 
fundamental  right  of  adult  persons  to  control  the  decisions  relating  to  the 
rendering  of  their  medical  care,  including  the  decision  to  have  life-sustain- 
ing procedures  withheld  or  withdrawn.  The  legislature  further  finds  that 
modern  medical  technology  has  made  possible  the  artificial  prolongation  of 
human  life  beyond  natural  limits.  The  legislature  further  finds  that  patients 
are  sometimes  unable  to  express  their  desire  to  withhold  or  withdraw  such 
artificial  life  prolongation  procedures  which  provide  nothing  medically 
necessary  or  beneficial  to  the  patient  because  of  the  patient's  inability  to 
communicate  with  the  physician. 

(2)  In  recognition  of  the  dignity  and  privacy  which  patients  have  a  right 
to  expect,  the  legislature  hereby  declares  that  the  laws  of  this  state  shall 
recognize  the  right  of  a  competent  person  to  have  his  or  her  wishes  for 
medical  treatment  and  for  the  withdrawal  of  artificial  life-sustaining 
procedures  carried  out  even  though  that  person  is  no  longer  able  to 
communicate  with  the  physician. 
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(3)  It  is  the  intent  of  the  legislature  to  establish  an  effective  means  for 
such  communication.  It  is  not  the  intent  of  the  legislature  that  the 
procedures  described  in  sections  39-4509  through  39-4515,  Idaho  Code,  are 
the  only  effective  means  of  such  communication,  and  nothing  in  sections 
39-4509  through  39-4515,  Idaho  Code,  shall  impair  or  supersede  any  legal 
right  or  legal  responsibility  which  a  person  may  have  to  effect  the  withhold- 
ing or  withdrawal  of  life-sustaining  procedures  in  any  lawful  manner.  Any 
authentic  expression  of  a  person's  wishes  with  respect  to  health  care  should 
be  honored. 

(4)  "Competent  person"  means  any  emancipated  minor  or  person  eigh- 
teen (18)  or  more  years  of  age  who  is  of  sound  mind. 

History.  §  2,  p.  380;  am.  and  redesig.  2007,  ch.  196, 

I.C.,  §  39-4508,  as  added  by  2005,  ch.  120,      §  9,  p.  579. 

STATUTORY  NOTES 

Prior  Laws.  nated  the  section  from  §  39-4508  and  added 

Former  §  39-4509,  which  comprised  I.C.,  "definition"  in  the  section  catchline;  corrected 

§  39-4508,  as  added  by  1977,  ch.  106,  §  1,  p.  the  section  references  in  the  introductory  lan- 

228;  am.  and  redesig   1988  ch.  262   §  9  p.  in  subsection  (i),  substituted  "recog- 

508,  was  repealed  by  S.L.  2005,  ch.  120,  §  1.  Z-fL  +u«  „„*«wr  u  a i  j  ±1? 

Another   former   §  39-4509,   which   com-  *lzef  the  estabhshed  common  law  and  the 

prised  I.C.,  §  39-4509,  as  added  by  2005,  ch.  f^T  u  ng  *  °  f"*  P£*T  ?*  ^ 
120,  §  2,  p.  380;  am.  2006,  ch.  67,  §  2,  p.  199,  that  adult  persons  have  the  fondamental 
was  repealed  by  S.L.  2007,  ch.  196,  §  10.  "«*?  ;  m  ^section  (3),  twice  substituted  the 

section  references   for    this   chapter  ;   and 
Amendments.  added  subsection  (4). 

The  2007  amendment,  by  ch.  196,  redesig- 

39-4510.  Living  will  and  durable  power  of  attorney  for  health 
care.  —  (1)  Any  competent  person  may  execute  a  document  known  as  a 
"Living  Will  and  Durable  Power  of  Attorney  for  Health  Care."  Such  docu- 
ment shall  be  in  substantially  the  following  form,  or  in  another  form  that 
contains  the  elements  set  forth  in  this  chapter.  Any  portions  of  the  "Living 
Will  and  Durable  Power  of  Attorney  for  Health  Care"  which  are  left  blank  by 
the  person  executing  the  document  shall  be  deemed  to  be  intentional  and 
shall  not  invalidate  the  document. 

LIVING  WILL  AND  DURABLE  POWER  OF  ATTORNEY  FOR  HEALTH 

CARE 

Date  of  Directive: 


Name  of  person  executing  Directive:  . . . 
Address  of  person  executing  Directive: 


A  LIVING  WILL 
A  Directive  to  Withhold  or  to  Provide  Treatment 

1.  I  willfully  and  voluntarily  make  known  my  desire  that  my  life  shall  not 
be  prolonged  artificially  under  the  circumstances  set  forth  below.  This 
Directive  shall  only  be  effective  if  I  am  unable  to  communicate  my  instruc- 
tions and: 
a.  I  have  an  incurable  or  irreversible  injury,  disease,  illness  or  condition, 
and  a  medical  doctor  who  has  examined  me  has  certified: 
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1.  That  such  injury,  disease,  illness  or  condition  is  terminal;  and 

2.  That  the  application  of  artificial  life-sustaining  procedures  would 
serve  only  to  prolong  artificially  my  life;  and 

3.  That  my  death  is  imminent,  whether  or  not  artificial  life-sustaining 
procedures  are  utilized;  or 

b.  I  have  been  diagnosed  as  being  in  a  persistent  vegetative  state. 
In  such  event,  I  direct  that  the  following  marked  expression  of  my  intent  be 
followed,  and  that  I  receive  any  medical  treatment  or  care  that  may  be 
required  to  keep  me  free  of  pain  or  distress. 

Check  one  box  and  initial  the  line  after  such  box: 

□  I  direct  that  all  medical  treatment,  care  and  procedures  neces- 
sary to  restore  my  health  and  sustain  my  life  be  provided  to  me.  Nutrition 
and  hydration,  whether  artificial  or  nonartificial,  shall  not  be  withheld  or 
withdrawn  from  me  if  I  would  likely  die  primarily  from  malnutrition  or 
dehydration  rather  than  from  my  injury,  disease,  illness  or  condition. 

OR 

□  I  direct  that  all  medical  treatment,  care  and  procedures,  includ- 
ing artificial  life-sustaining  procedures,  be  withheld  or  withdrawn,  except 
that  nutrition  and  hydration,  whether  artificial  or  nonartificial  shall  not  be 
withheld  or  withdrawn  from  me  if,  as  a  result,  I  would  likely  die  primarily 
from  malnutrition  or  dehydration  rather  than  from  my  injury,  disease, 
illness  or  condition,  as  follows:  (If  none  of  the  following  boxes  are  checked 
and  initialed,  then  both  nutrition  and  hydration,  of  any  nature,  whether 
artificial  or  nonartificial,  shall  be  administered.) 

Check  one  box  and  initial  the  line  after  such  box: 

A*     □     •  •     Only  hydration  of  any  nature,  whether  artificial  or 

nonartificial,  shall  be  administered; 
B-     □     Only  nutrition,   of  any  nature,  whether  artificial  or 

nonartificial,  shall  be  administered; 
c-    n     Both  nutrition  and  hydration,  of  any  nature,  whether 

artificial  or  nonartificial  shall  be  administered. 

OR 

Q  I  direct  that  all  medical  treatment,  care  and  procedures  be 

withheld  or  withdrawn,  including  withdrawal  of  the  administration  of 
artificial  nutrition  and  hydration. 

2.  If  I  have  been  diagnosed  as  pregnant,  this  Directive  shall  have  no  force 
during  the  course  of  my  pregnancy. 

3.  I  understand  the  full  importance  of  this  Directive  and  am  mentally 
competent  to  make  this  Directive.  No  participant  in  the  making  of  this 
Directive  or  in  its  being  carried  into  effect  shall  be  held  responsible  in  any 
way  for  complying  with  my  directions. 

4.  Check  one  box  and  initial  the  line  after  such  box: 

D  I  have  discussed  these  decisions  with  my  physician  and  have  also 

completed  a  Physician  Orders  for  Scope  of  Treatment  (POST)  form  that 
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contains  directions  that  may  be  more  specific  than,  but  are  compatible  with, 
this  Directive.  I  hereby  approve  of  those  orders  and  incorporate  them  herein 
as  if  fully  set  forth. 

OR 

□  I  have  not  completed  a  Physician  Orders  for  Scope  of  Treatment 

(POST)  form.  If  a  POST  form  is  later  signed  by  my  physician,  then  this 
living  will  shall  be  deemed  modified  to  be  compatible  with  the  terms  of  the 
POST  form. 

A  DURABLE  POWER  OF  ATTORNEY  FOR  HEALTH  CARE 

1.  DESIGNATION  OF  HEALTH  CARE  AGENT.  None  of  the  following  may 
be  designated  as  your  agent:  (1)  your  treating  health  care  provider;  (2)  a 
nonrelative  employee  of  your  treating  health  care  provider;  (3)  an  operator 
of  a  community  care  facility;  or  (4)  a  nonrelative  employee  of  an  operator  of 
a  community  care  facility.  If  the  agent  or  an  alternate  agent  designated  in 
this  Directive  is  my  spouse,  and  our  marriage  is  thereafter  dissolved,  such 
designation  shall  be  thereupon  revoked. 

I  do  hereby  designate  and  appoint  the  following  individual  as  my  attorney  in 
fact  (agent)  to  make  health  care  decisions  for  me  as  authorized  in  this 
Directive.  (Insert  name,  address  and  telephone  number  of  one  individual 
only  as  your  agent  to  make  health  care  decisions  for  you.) 

Name  of  Health  Care  Agent: 

Address  of  Health  Care  Agent: 

Telephone  Number  of  Health  Care  Agent: 

For  the  purposes  of  this  Directive,  "health  care  decision"  means  consent, 
refusal  of  consent,  or  withdrawal  of  consent  to  any  care,  treatment,  service 
or  procedure  to  maintain,  diagnose  or  treat  an  individual's  physical  condi- 
tion. 

2.  CREATION  OF  DURABLE  POWER  OF  ATTORNEY  FOR  HEALTH 
CARE.  By  this  portion  of  this  Directive,  I  create  a  durable  power  of  attorney 
for  health  care.  This  power  of  attorney  shall  not  be  affected  by  my 
subsequent  incapacity.  This  power  shall  be  effective  only  when  I  am  unable 
to  communicate  rationally. 

3.  GENERAL  STATEMENT  OF  AUTHORITY  GRANTED.  I  hereby  grant 
to  my  agent  full  power  and  authority  to  make  health  care  decisions  for  me 
to  the  same  extent  that  I  could  make  such  decisions  for  myself  if  I  had  the 
capacity  to  do  so.  In  exercising  this  authority,  my  agent  shall  make  health 
care  decisions  that  are  consistent  with  my  desires  as  stated  in  this  Directive 
or  otherwise  made  known  to  my  agent  including,  but  not  limited  to,  my 
desires  concerning  obtaining  or  refusing  or  withdrawing  artificial  life- 
sustaining  care,  treatment,  services  and  procedures,  including  such  desires 
set  forth  in  a  living  will,  Physician  Orders  for  Scope  of  Treatment  (POST) 
form,  or  similar  document  executed  by  me,  if  any.  (If  you  want  to  limit  the 
authority  of  your  agent  to  make  health  care  decisions  for  you,  you  can  state 
the  limitations  in  paragraph  4  ("Statement  of  Desires,  Special  Provisions, 
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and  Limitations")  below.  You  can  indicate  your  desires  by  including  a 
statement  of  your  desires  in  the  same  paragraph.) 

4.  STATEMENT  OF  DESIRES,  SPECIAL  PROVISIONS,  AND  LIMITA- 
TIONS. (Your  agent  must  make  health  care  decisions  that  are  consistent 
with  your  known  desires.  You  can,  but  are  not  required  to,  state  your  desires 
in  the  space  provided  below.  You  should  consider  whether  you  want  to 
include  a  statement  of  your  desires  concerning  artificial  life-sustaining  care, 
treatment,  services  and  procedures.  You  can  also  include  a  statement  of  your 
desires  concerning  other  matters  relating  to  your  health  care,  including  a 
list  of  one  or  more  persons  whom  you  designate  to  be  able  to  receive  medical 
information  about  you  and/or  to  be  allowed  to  visit  you  in  a  medical 
institution.  You  can  also  make  your  desires  known  to  your  agent  by 
discussing  your  desires  with  your  agent  or  by  some  other  means.  If  there  are 
any  types  of  treatment  that  you  do  not  want  to  be  used,  you  should  state 
them  in  the  space  below.  If  you  want  to  limit  in  any  other  way  the  authority 
given  your  agent  by  this  Directive,  you  should  state  the  limits  in  the  space 
below.  If  you  do  not  state  any  limits,  your  agent  will  have  broad  powers  to 
make  health  care  decisions  for  you,  except  to  the  extent  that  there  are  limits 
provided  by  law.)  In  exercising  the  authority  under  this  durable  power  of 
attorney  for  health  care,  my  agent  shall  act  consistently  with  my  desires  as 
stated  below  and  is  subject  to  the  special  provisions  and  limitations  stated 
in  my  Physician  Orders  for  Scope  of  Treatment  (POST)  form,  a  living  will,  or 
similar  document  executed  by  me,  if  any.  Additional  statement  of  desires, 

special  provisions,  and  limitations: (You  may  attach  additional  pages 

or  documents  if  you  need  more  space  to  complete  your  statement.) 

5.  INSPECTION  AND  DISCLOSURE  OF  INFORMATION  RELATING  TO 
MY  PHYSICAL  OR  MENTAL  HEALTH. 

A.  General  Grant  of  Power  and  Authority.  Subject  to  any  limitations  in  this 
Directive,  my  agent  has  the  power  and  authority  to  do  all  of  the  following: 
(1)  Request,  review  and  receive  any  information,  verbal  or  written,  regard- 
ing my  physical  or  mental  health  including,  but  not  limited  to,  medical  and 
hospital  records;  (2)  Execute  on  my  behalf  any  releases  or  other  documents 
that  may  be  required  in  order  to  obtain  this  information;  (3)  Consent  to  the 
disclosure  of  this  information;  and  (4)  Consent  to  the  donation  of  any  of  my 
organs  for  medical  purposes.  (If  you  want  to  limit  the  authority  of  your  agent 
to  receive  and  disclose  information  relating  to  your  health,  you  must  state 
the  limitations  in  paragraph  4  ("Statement  of  Desires,  Special  Provisions, 
and  Limitations")  above.) 

B.  HIPAA  Release  Authority.  My  agent  shall  be  treated  as  I  would  be  with 
respect  to  my  rights  regarding  the  use  and  disclosure  of  my  individually 
identifiable  health  information  or  other  medical  records.  This  release 
authority  applies  to  any  information  governed  by  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996  (HIPAA),  42  U.S.C.  1320d  and  45 
CFR  160  through  164.  I  authorize  any  physician,  health  care  professional, 
dentist,  health  plan,  hospital,  clinic,  laboratory,  pharmacy,  or  other  covered 
health  care  provider,  any  insurance  company,  and  the  Medical  Information 
Bureau,  Inc.  or  other  health  care  clearinghouse  that  has  provided  treatment 
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or  services  to  me,  or  that  has  paid  for  or  is  seeking  payment  from  me  for  such 
services,  to  give,  disclose  and  release  to  my  agent,  without  restriction,  all  of 
my  individually  identifiable  health  information  and  medical  records  regard- 
ing any  past,  present  or  future  medical  or  mental  health  condition,  including 
all  information  relating  to  the  diagnosis  of  HIV/AIDS,  sexually  transmitted 
diseases,  mental  illness,  and  drug  or  alcohol  abuse.  The  authority  given  my 
agent  shall  supersede  any  other  agreement  that  I  may  have  made  with  my 
health  care  providers  to  restrict  access  to  or  disclosure  of  my  individually 
identifiable  health  information.  The  authority  given  my  agent  has  no 
expiration  date  and  shall  expire  only  in  the  event  that  I  revoke  the  authority 
in  writing  and  deliver  it  to  my  health  care  provider. 

6.  SIGNING  DOCUMENTS,  WAIVERS  AND  RELEASES.  Where  neces- 
sary to  implement  the  health  care  decisions  that  my  agent  is  authorized  by 
this  Directive  to  make,  my  agent  has  the  power  and  authority  to  execute  on 
my  behalf  all  of  the  following:  (a)  Documents  titled,  or  purporting  to  be,  a 
"Refusal  to  Permit  Treatment"  and/or  a  "Leaving  Hospital  Against  Medical 
Advice77;  and  (b)  Any  necessary  waiver  or  release  from  liability  required  by 
a  hospital  or  physician. 

7.  DESIGNATION  OF  ALTERNATE  AGENTS.  (You  are  not  required  to 
designate  any  alternate  agents  but  you  may  do  so.  Any  alternate  agent  you 
designate  will  be  able  to  make  the  same  health  care  decisions  as  the  agent 
you  designated  in  paragraph  1  above,  in  the  event  that  agent  is  unable  or 
ineligible  to  act  as  your  agent.  If  an  alternate  agent  you  designate  is  your 
spouse,  he  or  she  becomes  ineligible  to  act  as  your  agent  if  your  marriage  is 
thereafter  dissolved.)  If  the  person  designated  as  my  agent  in  paragraph  1 
is  not  available  or  becomes  ineligible  to  act  as  my  agent  to  make  a  health 
care  decision  for  me  or  loses  the  mental  capacity  to  make  health  care 
decisions  for  me,  or  if  I  revoke  that  person's  appointment  or  authority  to  act 
as  my  agent  to  make  health  care  decisions  for  me,  then  I  designate  and 
appoint  the  following  persons  to  serve  as  my  agent  to  make  health  care 
decisions  for  me  as  authorized  in  this  Directive,  such  persons  to  serve  in  the 
order  listed  below: 

A.  First  Alternate  Agent: 

Name 

Address 

Telephone  Number 

B.  Second  Alternate  Agent: 

Name 

Address 

Telephone  Number 

C.  Third  Alternate  Agent: 

Name 

Address 

Telephone  Number 

8.  PRIOR  DESIGNATIONS  REVOKED.  I  revoke  any  prior  durable  power 
of  attorney  for  health  care. 


15 


THE  MEDICAL  CONSENT  AND  NATURAL  DEATH  ACT 


39-4511 


DATE  AND  SIGNATURE  OF  PRINCIPAL.  (You  must  date  and  sign  this 
Living  Will  and  Durable  Power  of  Attorney  for  Health  Care.) 

I  sign  my  name  to  this  Statutory  Form  Living  Will  and  Durable  Power  of 
Attorney  for  Health  Care  on  the  date  set  forth  at  the  beginning  of  this  Form 
at (City,  State) 


Signature 

(2)  A  health  care  directive  meeting  the  requirements  of  subsection  (1)  of 
this  section  may  be  registered  with  the  secretary  of  state  pursuant  to  the 
provisions  of  section  39-4515,  Idaho  Code.  Failure  to  register  the  health  care 
directive  shall  not  affect  the  validity  of  the  health  care  directive. 


History. 

I.C.,  §  39-4510,  as  added  by  2005,  ch.  120, 


§  2,  p.  380;  am.  2006,  ch.  67,  §  3,  p.  199;  am. 
2007,  ch.  196,  §  11,  p.  579. 


STATUTORY  NOTES 


Amendments. 

The  2006  amendment,  by  ch.  67,  added  the 
subsection  (1)  designation  and  added  subsec- 
tion (2). 

The  2007  amendment,  by  ch.  196,  in  the 
introductory  paragraph  in  subsection  (1),  de- 
leted the  former  third  through  fifth  sentences, 
which  read:  "A  'Living  Will  and  Durable 
Power  of  Attorney  for  Health  Care'  executed 
prior  to  the  effective  date  of  this  act,  but 
which  was  in  the  'Living  Will'  and/or  'Durable 
Power  of  Attorney  for  Health  Care'  form  pur- 
suant to  prior  Idaho  law  at  the  time  of  execu- 
tion, or  in  another  form  that  contained  the 
elements  set  forth  in  this  chapter  at  the  time 
of  execution,  shall  be  deemed  to  be  in  compli- 
ance with  this  chapter.  A  'Living  Will  and 
Durable  Power  of  Attorney  for  Health  Care'  or 
similar  document(s)  executed  in  another  state 
which  substantially  complies  with  this  chap- 
ter shall  be  deemed  to  be  in  compliance  with 
this  chapter.  In  this  chapter,  a  'Living  Will 
and  Durable  Power  of  Attorney  for  Health 
Care'  may  be  referred  to  as  a  'directive'";  in 
the  Living  Will  form,  in  subsection  (1),  deleted 
"Being  of  sound  mind"  from  the  beginning,  in 
subsection  (l)(a),  inserted  "or  irreversible,"  in 
the  first  boxed  paragraph,  in  subsection 
(1Kb),  deleted  "and  to  abolish  or  alleviate  pain 
or  distress"  following  "sustain  my  life,"  de- 
leted former  subsection  (2),  which  read:  "This 
Directive  shall  be  the  final  expression  of  my 
legal  right  to  refuse  or  accept  medical  and 
surgical  treatment,  and  I  accept  the  conse- 


quences of  such  refusal  or  acceptance"  and 
redesignated  subsections  accordingly,  and 
added  subsection  (4);  in  the  Durable  Power  of 
Attorney  form,  in  subsection  (3),  deleted  "Sub- 
ject to  any  limitations  in  this  Directive,  in- 
cluding as  set  forth  in  paragraph  2  immedi- 
ately above"  from  the  beginning,  and  in 
subsections  (3)  and  (4),  substituted  "artificial 
life  sustaining  care"  for  "life-prolonging  care," 
and  inserted  "Physician  Orders  for  Scope  of 
Treatment  (POST)  form." 

Compiler's  Notes. 

The  Medical  Information  Bureau,  Inc.,  re- 
ferred to  in  paragraph  5.B  of  the  living  will,  is 
now  known  as  MIB  Group,  Inc.  See  http-JI 
www.mib.com. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

Effective  Dates. 

Section  7  of  S.L.  2006,  ch.  67  provided  "An 
emergency  existing  therefor,  which  emer- 
gency is  hereby  declared  to  exist,  Section  6  of 
this  act  [§  39-4515]  shall  be  in  full  force  and 
effect  on  and  after  its  passage  and  approval 
[March  15,  2006]  and  Sections  1  through  5  of 
this  act  [§§  9-340C,  39-4509,  39-4510,  39- 
4511,  39-4513,  and  39-4515]  shall  be  in  full 
force  and  effect  on  and  after  July  1,  2006.  The 
Secretary  of  State  will  accept  registration 
applications  pursuant  to  this  act  on  or  after 
January  1,  2007." 


39-4511.  Revocation.  —  (1)  Aliving  will  and  durable  power  of  attorney 
for  health  care  or  physician  orders  for  scope  of  treatment  (POST)  form  may 
be  revoked  at  any  time  by  the  maker  thereof  by  any  of  the  following 
methods: 

(a)  By  being  canceled,  defaced,  obliterated  or  burned,  torn,  or  otherwise 
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destroyed  by  the  maker  thereof,  or  by  some  person  in  his  presence  and  by 
his  direction; 

(b)  By  a  written,  signed  revocation  of  the  maker  thereof  expressing  his 
intent  to  revoke;  or 

(c)  By  an  oral  expression  by  the  maker  thereof  expressing  his  intent  to 
revoke. 

(2)  The  maker  of  the  revoked  living  will  and  durable  power  of  attorney  for 
health  care  is  responsible  for  notifying  his  physician  of  the  revocation. 

(3)  There  shall  be  no  criminal  or  civil  liability  on  the  part  of  any  person 
for  the  failure  to  act  upon  a  revocation  of  a  living  will  and  durable  power  of 
attorney  for  health  care  or  physician  orders  for  scope  of  treatment  (POST) 
form  made  pursuant  to  this  section  unless  that  person  has  actual  knowledge 
of  the  revocation. 

History.  §  2,  p.  380;  am.  2006,  ch.  67,  §  4,  p.  199;  am. 

I.C.,  §  39-4511,  as  added  by  2005,  ch.  120,      2007,  ch.  196,  §  12,  p.  579. 

STATUTORY  NOTES 

Amendments.  directive  shall  not  affect  the  validity  of  the 

The  2006  amendment,  by  ch.  67,  added  revocation." 

subsection  (3).  _  T 

The  2007  amendment,  by  ch.  196,  in  the  Compiler  s  Notes. 

introductory  paragraph  in  subsection  (1),  in-  The  words  enclosed  in  parentheses  so  ap- 

serted  "or  physician  orders  for  scope  of  treat-  peared  in  the  law  as  enacted, 

ment  (POST)  form,"  and  deleted  "without  re-  Effective  Bates. 

gard   to  his   mental   state   or   competence"  Section  7  of  S.L.  2006,  ch.  67  provided  "An 

following  "by  the  maker  thereof";  added  sub-  emergency   existing  therefor,    which   emer- 

section  (2);  redesignated  former  subsection  (2)  gency  is  hereby  declared  to  exist,  Section  6  of 

as  (3),  and  therein  inserted  "or  physician  this  act  [§  39-4515]  shall  be  in  full  force  and 

orders  for  scope  of  treatment  (POST)  form";  effect  on  and  after  its  passage  and  approval 

and  deleted  former  subsection  (3),  which  read:  [March  15,  2006]  and  Sections  1  through  5  of 

"A  person  may  register  a  revocation  of  a  this  act  [§§  9-340C,  39-4509,  39-4510,  39- 

health  care  directive  which  meets  the  require-  4511,  39-4513,  and  39-4515]  shall  be  in  full 

ments  of  subsection  (l)(b)  of  this  section  with  force  and  effect  on  and  after  July  1,  2006.  The 

the  secretary  of  state  pursuant  to  the  provi-  Secretary  of  State  will  accept  registration 

sions  of  section  39-4515,  Idaho  Code.  Failure  applications  pursuant  to  this  act  on  or  after 

to  register  a  revocation  of  the  health  care  January  1,  2007." 

39-4512,  Execution  of  living  will  and  durable  power  of  attorney 
for  health  care.  —  A  "Living  Will  and  Durable  Power  of  Attorney  for 
Health  Care"  shall  be  effective  from  the  date  of  execution  unless  otherwise 
revoked.  Nothing  in  this  chapter  shall  be  construed  to  prevent  a  competent 
person  from  reexecuting  a  "Living  Will  and  Durable  Power  of  Attorney  for 
Health  Care"  at  any  time. 

History. 

I.C.,  §  39-4512,  as  added  by  2005,  ch.  120, 
§  2,  p.  380. 

39-4512A,  Physician  orders  for  scope  of  treatment  (POST).  — 
(1)  A  physician  orders  for  scope  of  treatment  (POST)  form  is  appropriate  in 
cases  where  a  patient  has  an  incurable  or  irreversible  injury,  disease,  illness 
or  condition,  or  where  a  patient  is  in  a  persistent  vegetative  state.  A  POST 
form  is  also  appropriate  if  such  conditions  are  anticipated. 
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(2)  The  POST  form  shall  be  effective  from  the  date  of  execution  unless 
otherwise  revoked.  If  there  is  a  conflict  between  the  person's  expressed 
directives,  the  POST  form,  and  the  decisions  of  the  durable  power  of 
attorney  representative  or  surrogate,  the  orders  contained  in  the  POST  form 
shall  be  followed. 

(3)  The  attending  physician  shall,  upon  request  of  the  patient,  provide 
the  patient  with  a  copy  of  the  POST  form,  discuss  with  the  patient  the  form's 
content  and  ramifications  and  treatment  options,  and  assist  the  patient  in 
the  completion  of  the  form. 

(4)  The  attending  physician  shall  review  the  POST  form: 

(a)  Each  time  the  physician  examines  the  patient,  or  at  least  every  seven 
(7)  days,  for  patients  who  are  hospitalized;  and 

(b)  Each  time  the  patient  is  transferred  from  one  (1)  care  setting  or  care 
level  to  another;  and 

(c)  Any  time  there  is  a  substantial  change  in  the  patient's  health  status; 
and 

(d)  Any  time  the  patient's  treatment  preferences  change. 

Failure  to  meet  these  review  requirements  does  not  affect  the  POST  form's 
validity  or  enforceability.  As  conditions  warrant,  the  physician  may  issue  a 
superseding  POST  form.  The  physician  shall,  whenever  practical,  consult 
with  the  patient  or  the  patient's  agent. 

(5)  A  patient  who  has  completed  a  POST  form  signed  by  a  physician  may 
wear  a  POST  identification  device  as  provided  in  section  39-4502(13),  Idaho 
Code. 

(6)  The  department  of  health  and  welfare  shall  develop  the  POST  form. 

History. 

LC,  §  39-4512A,  as  added  by  2007,  ch.  196, 
§  13,  p.  579. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

Department  of  health  and  welfare,  §  56-  The  words  enclosed  in  parentheses  so  ap- 

1001  et  seq.  peared  in  the  law  as  enacted. 

39-4512B.  Adherence  to  physician  orders  for  scope  of  treatment 
(POST)  protocol.  —  (1)  Health  care  providers  and  emergency  medical 
services  personnel  shall  comply  with  a  patient's  physician  orders  for  scope  of 
treatment  (POST)  instruction  when  presented  with  a  completed  POST  form 
signed  by  a  physician  or  when  a  patient  is  wearing  a  proper  POST 
identification  device  pursuant  to  section  39-45 12A(5),  Idaho  Code. 

(2)  A  completed  POST  form  is  deemed  to  meet  the  requirements  of  "Do 
Not  Resuscitate  (DNR)"  forms  of  all  Idaho  health  care  facilities.  Health  care 
providers  and  emergency  medical  services  personnel  shall  not  require  the 
completion  of  other  forms  in  order  for  the  patient's  wishes  to  be  respected. 

History. 

I.C.,  §  39-4512B,  as  added  by  2007,  ch.  196, 
§  14,  p.  579. 
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STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

39-4512C.  Duty  to  Inspect.  —  Health  care  providers  and  emergency 
medical  services  personnel  shall  make  reasonable  efforts  to  inquire  as  to 
whether  the  patient  has  completed  a  physician  orders  for  scope  of  treatment 
(POST)  form  and  inspect  the  patient  for  a  POST  identification  device  when 
presented  with  a  situation  calling  for  artificial  life-sustaining  treatment  not 
caused  by  severe  trauma  or  involving  mass  casualties  and  with  no  indica- 
tion of  homicide  or  suicide. 

History. 

I.C.,  §  39-4512C,  as  added  by  2007,  ch.  196, 
§  15,  p.  579. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted, 

39-4513.  Immunity.  —  (1)  No  emergency  medical  services  personnel, 
health  care  provider,  facility,  or  individual  employed  by,  acting  as  the  agent 
of,  or  under  contract  with  any  such  health  care  provider  or  facility  shall  be 
civilly  or  criminally  liable  or  subject  to  discipline  for  unprofessional  conduct 
for  acts  or  omissions  carried  out  or  performed  in  good  faith  pursuant  to  the 
directives  in  a  facially  valid  POST  form  or  living  will  or  by  the  holder  of  a 
facially  valid  durable  power  of  attorney  or  directive  for  health  care. 

(2)  Any  physician  or  other  health  care  provider  who  for  ethical  or 
professional  reasons  is  incapable  or  unwilling  to  conform  to  the  desires  of 
the  patient  as  expressed  by  the  procedures  set  forth  in  this  chapter  may 
withdraw  without  incurring  any  civil  or  criminal  liability  provided  the 
physician  or  other  health  care  provider,  before  withdrawal  of  his  or  her 
participation,  makes  a  good  faith  effort  to  assist  the  patient  in  obtaining  the 
services  of  another  physician  or  other  health  care  provider  who  is  willing  to 
provide  care  for  the  patient  in  accordance  with  the  patient's  expressed  or 
documented  wishes. 

(3)  No  person  who  exercises  the  responsibilities  of  a  durable  power  of 
attorney  for  health  care  in  good  faith  shall  be  subject  to  civil  or  criminal 
liability  as  a  result. 

(4)  Neither  the  registration  of  a  health  care  directive  in  the  health  care 
directive  registry  under  section  39-4515,  Idaho  Code,  nor  the  revocation  of 
such  a  directive  requires  a  health  care  provider  to  request  information  from 
that  registry  The  decision  of  a  health  care  provider  to  request  or  not  to 
request  a  health  care  directive  document  from  the  registry  shall  be  immune 
from  civil  or  criminal  liability.  A  health  care  provider  who  in  good  faith  acts 
in  reliance  on  a  facially  valid  health  care  directive  received  from  the  health 
care  directive  registry  shall  be  immune  from  civil  or  criminal  liability  for 
those  acts  done  in  such  reliance. 
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(5)  Health  care  providers  and  emergency  medical  services  personnel  may 
disregard  the  POST  form  or  a  POST  identification  device: 

(a)  If  they  believe  in  good  faith  that  the  order  has  been  revoked;  or 

(b)  To  avoid  oral  or  physical  confrontation;  or 

(c)  If  ordered  to  do  so  by  the  attending  physician. 

History.  §  2,  P-  380;  am.  2006,  ch.  67,  §  5,  p.  199;  am. 

I.C.,  §  39-4513,  as  added  by  2005,  ch.  120,      2007,  ch.  196,  §  16,  p.  579. 

STATUTORY  NOTES 

Amendments.  added  the  language  beginning  "who  is  willing 

The  2006  amendment,  by  ch.  67,  added  to  provide  care";  and  added  subsection  (5). 
subsection  (4). 

The  2007  amendment,  by  ch.  196,  rewrote  Effective  Dates. 
subsection  (1),  which  formerly  read:  "No  med-  Section  7  of  S.L.  2006,  ch.  67  provided  "An 

ical  personnel  or  health  care  facility  shall  be  emergency   existing   therefor,   which   emer- 

civilly  or  criminally  liable  for  acts  or  omis-  gency  is  hereby  declared  to  exist,  Section  6  of 

sions  carried  out  or  performed  pursuant  to  this  act  [§  39-4515]  shall  be  in  full  force  and 

the  directives  in  a  facially  valid  living  will  or  effect  on  and  after  its  passage  and  approval 

by  the  holder  of  a  facially  valid  durable  power  [March  15,  2006]  and  Sections  1  through  5  of 

of  attorney  or  directive  for  health  care  if  the  this  act  [§§  9-340C,  39-4509,  39-4510,  39- 

medical  personnel  or  health  care  facility  acts  4511,  39-4513,  and  39-4515]  shall  be  in  full 

in  good  faith";  in  subsection  (2),  inserted  "be-  force  and  effect  on  and  after  July  1,  2006.  The 

fore  withdrawal  of  his  or  her  participation,"  Secretary  of  State  will  accept  registration 

deleted  "before  withdrawal"  following  the  last  applications  pursuant  to  this  act  on  or  after 

occurrence   of  "health   care   provider,"   and  January  1,  2007." 

39-4514.  General  provisions*  —  (1)  Application.  This  chapter  shall 
have  no  effect  or  be  in  any  manner  construed  to  apply  to  persons  not 
executing  a  living  will  and  durable  power  of  attorney  for  health  care  or 
POST  form  pursuant  to  this  chapter  nor  shall  it  in  any  manner  affect  the 
rights  of  any  such  persons  or  of  others  acting  for  or  on  behalf  of  such  persons 
to  give  or  refuse  to  give  consent  or  withhold  consent  for  any  medical  care, 
neither  shall  this  chapter  be  construed  to  affect  chapter  3  or  chapter  4,  title 
66,  Idaho  Code,  in  any  manner. 

(2)  Euthanasia,  mercy  killing,  or  assisted  suicide.  This  chapter  does  not 
make  legal,  and  in  no  way  condones,  euthanasia,  mercy  killing,  or  assisted 
suicide  or  permit  an  affirmative  or  deliberate  act  or  omission  to  end  life, 
other  than  to  allow  the  natural  process  of  dying. 

(3)  Comfort  care.  Individuals  caring  for  a  patient  for  whom  artificial 
life-sustaining  procedures  or  artificially  administered  nutrition  and  hydra- 
tion are  withheld  or  withdrawn  shall  provide  comfort  care  as  defined  in 
section  39-4502,  Idaho  Code. 

(4)  Presumed  consent  to  resuscitation.  There  is  a  presumption  in  favor  of 
consent  to  cardiopulmonary  resuscitation  (CPR)  unless: 

(a)  A  completed  living  will  for  that  person  is  in  effect,  pursuant  to  section 
39-4510,  Idaho  Code,  and  the  person  is  in  a  terminal  condition  or 
persistent  vegetative  state;  or 

(b)  A  completed  durable  power  of  attorney  for  health  care  for  that  person 
is  in  effect,  pursuant  to  section  39-4510,  Idaho  Code,  in  which  the  person 
has  indicated  that  he  or  she  does  not  wish  to  receive  cardiopulmonary 
resuscitation,  or  his  or  her  representative  has  determined  that  the  person 
would  not  wish  to  receive  cardiopulmonary  resuscitation;  or 
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(c)  The  patient  has  a  completed  physician  orders  for  scope  of  treatment 
(POST)  form  indicating  otherwise  and/or  proper  POST  identification 
pursuant  to  section  39-4502(13),  Idaho  Code. 

(5)  Futile  care.  Nothing  in  this  chapter  shall  be  construed  to  require 
medical  treatment  that  is  medically  inappropriate  or  futile. 

(6)  Existing  directives  and  directives  from  other  states.  A  health  care 
directive  executed  prior  to  July  1,  2007,  but  which  was  in  the  living  will, 
durable  power  of  attorney  for  health  care,  DNR,  or  POST  form  pursuant  to 
prior  Idaho  law  at  the  time  of  execution,  or  in  another  form  that  contained 
the  elements  set  forth  in  this  chapter  at  the  time  of  execution,  shall  be 
deemed  to  be  in  compliance  with  this  chapter.  Health  care  directives  or 
similar  documents  executed  in  another  state  that  substantially  comply  with 
this  chapter  shall  be  deemed  to  be  in  compliance  with  this  chapter. 

(7)  Insurance. 

(a)  The  making  of  a  living  will  and/or  durable  power  of  attorney  for  health 
care  or  physician  orders  for  scope  of  treatment  (POST)  form  pursuant  to 
this  chapter  shall  not  restrict,  inhibit  or  impair  in  any  manner  the  sale, 
procurement  or  issuance  of  any  policy  of  life  insurance,  nor  shall  it  be 
deemed  to  modify  the  terms  of  an  existing  policy  of  life  insurance.  No 
policy  of  life  insurance  shall  be  legally  impaired  or  invalidated  in  any 
manner  by  the  withholding  or  withdrawal  of  artificial  life-sustaining 
procedures  from  an  insured  patient,  notwithstanding  any  term  of  the 
policy  to  the  contrary. 

(b)  No  physician,  health  care  facility  or  other  health  care  provider  and  no 
health  care  service  plan,  insurer  issuing  disability  insurance,  self-insured 
employee  plan,  welfare  benefit  plan  or  nonprofit  hospital  service  plan 
shall  require  any  person  to  execute  a  living  will  and  durable  power  of 
attorney  for  health  care  or  physician  orders  for  scope  of  treatment  (POST) 
form  as  a  condition  for  being  insured  for,  or  receiving,  health  care  services. 

(8)  Portability  and  copies. 

(a)  A  completed  physician  orders  for  scope  of  treatment  (POST)  form 
signed  by  a  physician  shall  be  transferred  with  the  patient  to,  and  be 
effective  in,  all  care  settings  including,  but  not  limited  to,  home  care, 
ambulance  or  other  transport,  hospital,  residential  care  facility,  and 
hospice  care.  The  POST  form  shall  remain  in  effect  until  such  time  as 
there  is  a  valid  revocation  pursuant  to  section  39-4511,  Idaho  Code,  or 
new  orders  are  issued  by  a  physician. 

(b)  A  photostatic,  facsimile  or  electronic  copy  of  a  valid  physician  orders 
for  scope  of  treatment  (POST)  form  may  be  treated  as  an  original  by  a 
health  care  provider  or  by  an  institution  receiving  or  treating  a  patient. 

(9)  Registration.  A  directive  or  the  revocation  of  a  directive  meeting  the 
requirements  of  this  chapter  may  be  registered  with  the  secretary  of  state 
pursuant  to  section  39-4515,  Idaho  Code.  Failure  to  register  the  health  care 
directive  shall  not  affect  the  validity  of  the  health  care  directive. 

(10)  Rulemaking  authority. 

(a)  The  department  of  health  and  welfare  shall  adopt  those  rules  and 
protocols  necessary  to  administer  the  provisions  of  this  chapter. 

(b)  In  the  adoption  of  a  physician  orders  for  scope  of  treatment  (POST)  or 
DNR  protocol,  the  department  shall  adopt  standardized  POST  identifica- 
tion to  be  used  statewide. 
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History. 

I.C.,  §  39-4514,  as  added  by  2005,  ch.  120, 
§  2,  p.  380;  am.  2007,  ch.  196,  §  17,  p.  579. 

STATUTORY  NOTES 

Cross  References.  from  an  insured  patient,  notwithstanding  any 

Department  of  health  and  welfare,  §  56-  term  of  the  policy  to  the  contrary";  rewrote 

1001  et  seq.  subsection  (3),  which  formerly  read:  "No  phy- 

Amendments.  sician,  health  facility  or  other  health  care 

The  2007  amendment,  by  ch.  196,  in  sub-  provider  and  no  health  care  service  plan, 

S^^ilV^S*  ^PPlicaiion/  a^  insertf  insurer  issuing  disability  insurance,  self-in- 
"or  POST  form"  and  "or  chapter  4";  rewrote  ,                &    .             ,       ,       £      , 
subsection  (2),  which  formerly  read:  "The  sured  employee  plan,  welfare  benefit  plan  or 
making  of  a  'Living  Will  and  Durable  Power  of  nonprofit  hospital  service  plan  shall  require 
Attorney  for  Health  Care'  pursuant  to  this  any  person  to  execute  a  'Living  Will  and 
chapter  shall  not  restrict,  inhibit  or  impair  in  Durable  Power  of  Attorney  for  Health  Care'  as 
any  manner  the  sale,  procurement  or  issu-  a  condition  for  being  insured  for,  or  receiving, 
ance  of  any  policy  of  life  insurance,  nor  shall  it  health  care  services";  and  added  subsections 
be  deemed  to  modify  the  terms  of  an  existing  (4)  through  (10). 
policy  of  life  insurance.  No  policy  of  life  insur- 
ance shall  be  legally  impaired  or  invalidated  Compiler's  Notes. 

in  any  manner  by  the  withholding  or  with-  The  words  enclosed  in  parentheses  so  ap- 

drawal  of  artificial  life-sustaining  procedures  peared  in  the  law  as  enacted. 

39-4515.  Health  care  directive  registry.  —  (1)  The  secretary  of  state 
shall  create  and  maintain  a  health  care  directive  registry.  The  health  care 
directive  registry  shall  be  accessible  through  a  website  maintained  by  the 
secretary  of  state.  The  information  contained  in  such  registry  shall  include: 
the  full  name  of  the  person  executing  the  health  care  directive  as  stated  in 
the  directive,  a  file  identification  number  unique  to  the  person  executing  the 
directive,  and  the  date  the  directive  was  executed. 

(2)  A  person  may  register  with  the  secretary  of  state  a  health  care 
directive  or  a  revocation  of  a  health  care  directive  by  submitting  the 
directive  or  revocation,  completing  and  submitting  an  informational  regis- 
tration form  as  required  by  the  secretary  of  state,  and  paying  the  secretary 
of  state  the  fee  which  the  secretary  of  state  may  require  for  registering  a 
health  care  directive.  The  person  who  submits  a  document  for  registration 
pursuant  to  this  section  shall  provide  a  return  address. 

(3)  The  secretary  of  state  may  charge  and  collect  a  fee  not  to  exceed  ten 
dollars  ($10.00)  for  the  filing  of  a  health  care  directive.  All  fees  collected  for 
the  filing  of  a  health  care  directive  shall  be  deposited  into  the  health  care 
directive  registry  fund.  No  fee  shall  be  charged  for  revoking  a  health  care 
directive. 

(4)  Upon  receipt  of  the  registration  form,  the  secretary  of  state  shall: 

(a)  Create  a  digital  reproduction  of  the  health  care  directive  or  the 
revocation  document  and  the  informational  registration  form; 

(b)  Enter  these  digitally  reproduced  documents  into  the  health  care 
directive  registry  database; 

(c)  Assign  each  entry  a  unique  identification  file  number  and  password; 

(d)  Return  the  original  health  care  directive  or  revocation  thereof  to  the 
person  who  submitted  the  document; 

(e)  Provide  to  the  person  who  submitted  the  document  a  printed  record  of 
the  information  entered  into  the  database,  the  identification  file  number 
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under  which  it  was  entered,  the  password  assigned  to  that  identification 

file  number;  and 

(f)  Provide  to  the  person  who  submitted  the  document  a  wallet-sized  card 

that  contains  the  name  of  the  person  executing  the  health  care  directive 

as  it  appears  on  the  document,  the  identification  file  number  assigned  to 

the  registration,  and  the  password  assigned  to  the  identification  file 

number. 

(5)  The  registry  established  under  this  section  shall  be  accessible  only  by 
entering  the  identification  file  number  and  the  assigned  password  on  the 
health  care  directive  registry  website. 

(6)  The  secretary  of  state  and  those  granted  access  to  the  health  care 
directive  registry  shall  use  information  contained  in  the  registry  only  for 
purposes  prescribed  in  this  section.  No  person  granted  access  to  the  registry 
shall  use  the  information  for  commercial  solicitations  or  in  any  fraudulent 
or  improper  way.  Any  commercial  solicitation,  fraudulent  or  improper  use  of 
information  contained  in  the  registry  shall  constitute  a  violation  of  this 
section  and  a  violation  of  the  Idaho  consumer  protection  act. 

(7)  The  secretary  of  state  is  not  required  to  review  a  health  care  directive 
or  revocation  thereof  to  ensure  that  the  document  complies  with  any 
applicable  and  statutory  requirements.  Entry  of  a  document  into  the  health 
care  directive  registry  pursuant  to  this  section  does  not  create  a  presump- 
tion favoring  the  validity  of  the  document. 

(8)  The  secretary  of  state  shall  delete  a  health  care  directive  and  the 
informational  registration  form  from  the  health  care  directive  registry  when 
the  secretary  of  state  receives: 

(a)  A  revocation  of  a  health  care  directive  signed  by  the  maker  thereof  or 
that  person's  legal  representative  along  with  the  identification  file  num- 
ber and  assigned  password;  or 

(b)  Verification  from  the  bureau  of  health  policy  and  vital  statistics 
[bureau  of  vital  records  and  health  statistics]  of  the  Idaho  department  of 
health  and  welfare  that  the  person  who  executed  the  health  care  directive 
is  deceased.  The  deletion  under  this  paragraph  shall  be  performed  not  less 
than  once  every  two  (2)  years.  The  bureau  of  health  policy  and  vital 
statistics  [bureau  of  vital  records  and  health  statistics]  of  the  Idaho 
department  of  health  and  welfare  shall  share  its  registry  of  death 
certificates  with  the  secretary  of  state  in  order  to  permit  the  secretary  of 
state  to  fulfill  its  responsibilities  under  this  paragraph. 

(9)  Neither  the  secretary  of  state  nor  the  state  of  Idaho  shall  be  subject  to 
civil  liability  for  any  claims  or  demands  arising  out  of  the  administration  or 
operation  of  the  health  care  directive  registry. 

(10)  There  is  hereby  created  in  the  state  treasury  the  health  care 
directive  registry  fund,  the  moneys  of  which  shall  be  continuously  appro- 
priated, administered  by  the  secretary  of  state  and  used  to  support,  promote 
and  maintain  the  health  care  directive  registry.  The  fund  shall  consist  of 
fees  paid  by  persons  registering  health  care  directives  under  this  section 
and  income  from  investment  from  the  fund,  gifts,  grants,  bequests  and  other 
forms  of  voluntary  donations.  On  notice  from  the  secretary  of  state,  the  state 
treasurer  shall  invest  and  divest  moneys  in  the  fund,  and  moneys  earned 
from  such  investment  shall  be  credited  to  the  fund. 


23 


IDAHO  DEVELOPMENTAL  DISABILITIES 


39-4602 


History. 

I.C.,  §  39-4515,  as  added  by  2006,  ch.  67, 
§  6,  p.  199. 


STATUTORY  NOTES 


Cross  References. 

Department  of  health  and  welfare,  §  56- 
1001  et  seq. 

Compiler's  Notes. 

The  bracketed  insertions  in  paragraph 
(8)(b)  were  added  by  the  compiler  to  supply 
the  correct  name  of  the  referenced  agency. 
See  http'.Hwww. healthandwelfare. idaho.gov I 
health  I  vitalrecordsandhealthstatistics  I 
tabid/ 1504/defaultaspx. 

Effective  Dates. 

Section  7  of  S.L.  2006,  ch.  67  provided  "An 


emergency  existing  therefor,  which  emer- 
gency is  hereby  declared  to  exist,  Section  6  of 
this  act  [§  39-4515]  shall  be  in  full  force  and 
effect  on  and  after  its  passage  and  approval 
[March  15,  2006]  and  Sections  1  through  5  of 
this  act  [§§  9-340C,  39-4509,  39-4510,  39- 
4511,  39-4513,  and  39-4515]  shall  be  in  full 
force  and  effect  on  and  after  July  1,  2006.  The 
Secretary  of  State  will  accept  registration 
applications  pursuant  to  this  act  on  or  after 
January  1,  2007." 


CHAPTER  46 

IDAHO  DEVELOPMENTAL  DISABILITIES  SERVICES 
AND  FACILITIES  ACT 


39-4601.  Short  title. 

39-4602.  Purpose. 

39-4603.  Declaration  of  rights 

39-4604.  Definitions. 


SECTION. 

39-4605.  Duties  of  the  department. 

39-4606.  Eligibility  for  services. 

39-4607.  Effect  on  existing  facilities. 

39-4608.  Discrimination  prohibited. 


39-4001.  Short  title.  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Idaho  Developmental  Disabilities  Services  and  Facilities  Act  of 
1978." 

History. 

I.C.,  §  39-4601,  as  added  by  1978,  ch.  270, 
§  1,  p.  624. 

STATUTORY  NOTES 


Compiler's  Notes. 

Chapters  240  and  270  of  S.L.  1978  each 
purported  to  enact  a  new  chapter  46  in  title 
39.  Accordingly,  chapter  270  was  codified  as 
chapter  46  of  title  39,  while  chapter  270  was 
codified  as  chapter  48  of  title  39  through  the 


use  of  brackets.  Chapter  47  of  title  39  was 
added  by  S.L.  1978,  chapter  155.  The 
redesignation  of  the  sections  enacted  by  S.L. 
1978,  chapter  240  was  made  permanent  by 
S.L.  1979,  chapter  313. 


JUDICIAL  DECISIONS 


Cited  in:  George  ex  rel.  George  v.  Donovan, 
114  Idaho  388,  757  R2d  651  (1987). 

39-4602.  Purpose.  —  It  is  declared  to  be  the  policy  of  the  legislature  of 
the  state  of  Idaho  to  authorize  and  mandate  the  department  of  health  and 
welfare  to  develop  and  coordinate  services  for  developmentally  disabled 
persons  through  adult  and  child  development  programs  and  through  con- 
tracts with  rehabilitation  facilities.  The  complexities  of  developmental 
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disabilities  require  the  services  of  many  state  departments  as  well  as  those 
of  the  community.  It  is  the  intent  of  this  chapter  that  the  department  of 
health  and  welfare  will  cooperate  with  recognized  agencies,  organizations 
and  departments  in  implementing  this  chapter.  Services  should  be  planned 
and  provided  as  a  part  of  a  continuum.  A  pattern  of  facilities,  services  and 
eligibility  should  be  established  which  is  sufficiently  complete  to  meet  the 
needs  of  each  developmentally  disabled  person  regardless  of  age  or  degree  of 
disability,  with  consideration  of  the  family. 

History. 

LC,  §  39-4602,  as  added  by  1978,  ch.  270, 
§  1,  p.  624;  am.  2010,  ch.  235,  §  26,  p.  542. 

STATUTORY  NOTES 

Cross  References.  tuted  "disability"  for  "handicap"  in  the  last 

Department  of  health  and  welfare,  §  56-      sentence. 
1001  et  seq. 
Amendments. 

The  2010  amendment,  by  ch.  235,  substi- 

39-4603.  Declaration  of  rights.  —  Persons  with  developmental  dis- 
abilities shall  have  the  same  legal  rights  and  responsibilities  guaranteed  all 
other  persons  by  the  constitution  and  laws  of  the  United  States  of  America 
and  by  the  constitution  and  laws  of  the  state  of  Idaho. 

History. 

LC,  §  39-4603,  as  added  by  1978,  ch.  270, 
§  1,  p.  624. 

39-4604.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Comprehensive  developmental  disability  system"  means  a  system  of 
services  including,  but  not  limited  to,  the  following  basic  services  with  the 
intention  of  providing  alternatives  to  institutionalization: 

(a)  Evaluation  services; 

(b)  Diagnostic  services; 

(c)  Treatment  services; 

(d)  Individualized  developmental  programs; 

(e)  Extended  sheltered  employment  and  work  activities; 

(f)  Recreation  services; 

(g)  Domiciliary  care  services; 

(h)  Special  living  arrangement  services; 

(i)  Counseling  services; 

(j)  Information  and  referral  services; 

(k)  Follow-along  services;  and 

(/)  Transportation  services. 

(2)  "Department"  means  the  Idaho  department  of  health  and  welfare. 

(3)  "Developmental  disabilities  facility"  means  any  service  or  group  of 
services  which  provide  care  to  the  developmentally  disabled  on  an  inpatient, 
outpatient,  residential,  clinical  or  other  programmatic  basis,  including 
sheltered  workshops  and  adult  and  child  development  centers. 

(4)  "Developmental  disability"  is: 
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(a)  Attributable  to  an  impairment,  such  as  intellectual  disability,  cerebral 
palsy,  epilepsy,  autism  or  other  condition  found  to  be  closely  related  to  or 
similar  to  one  of  these  impairments  that  requires  similar  treatment  or 
services  or  is  attributable  to  dyslexia  resulting  from  such  impairments; 

(b)  Has  continued  or  can  be  expected  to  continue  indefinitely;  and 

(c)  Constitutes  a  substantial  limitation  to  such  person's  ability  to  function 
normally  in  society. 

(5)  "Habilitation"  is  the  process  of  developing  skills  and  abilities. 

(6)  "Normalization"  is  the  process  of  providing  services  which  promote  a 
life  as  much  as  possible  like  that  of  the  rest  of  the  community,  including 
living  in  the  community  and  access  to  community  resources. 

(7)  "Rehabilitation"  is  the  process  of  improving  skills  or  level  of  adjust- 
ment to  increase  the  person's  ability  to  maintain  satisfactory  independent  or 
dependent  functioning. 

(8)  "Substantial  limitation"  is: 

(a)  A  disability  which  results  in  substantial  function  limitation  in  three 
(3)  or  more  of  the  following  areas  of  major  life  activity: 

(i)  Self-care; 

(ii)  Receptive  and  expressive  language; 

(iii)  Learning; 

(iv)  Mobility; 

(v)  Self-direction; 

(vi)  Capacity  for  independent  living;  or 

(vii)  Economic  self-sufficiency;  and 

(b)  Reflects  the  need  for  a  combination  and  sequence  of  special,  interdis- 
ciplinary, or  generic  care,  treatment  or  other  services  which  are: 

(i)  Lifelong  or  extended  duration,  and 
(ii)  Individually  planned  and  coordinated. 

History. 

I.C.,  §  39-4604,  as  added  by  1978,  ch.  270, 
§  1,  p.  624;  am.  2010,  ch.  235,  §  27,  p.  542. 

STATUTORY  NOTES 

Cross  References.  ized    the    definitions,     making    subsection 

Department  of  health  and  welfare,  §  56-      redesignations;  in  paragraph  (4)(a),  substi- 

1001  et  seq.  tuted  "intellectual  disability"  for  "mental  re- 

tardation"; and  in  paragraph  (4)(c)  and  in  the 

Amendments.  introductory  language  in  subsection  (8),  sub- 

The  2010  amendment,  by  ch.  235,  alphabet-      stituted  "limitation"  for  "handicap." 

JUDICIAL  DECISIONS 

Cited  in:  George  ex  rel.  George  v.  Donovan, 
114  Idaho  388,  757  R2d  651  (1987). 

39-4605.  Duties  of  the  department.  —  The  department  shall  provide 
appropriate  services  of  habilitation  and  rehabilitation  to  the  eligible  popu- 
lation of  developmentally  disabled,  and  shall  consult  with  the  state  council 
on  developmental  disabilities.  The  department  shall  be  the  primary  agency 
responsible  for  the  services  set  forth  herein,  and  shall: 
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(1)  Develop  and  prepare  an  annual  plan  for  the  initiation  and  mainte- 
nance of  developmental  disabilities  services  authorized  in  this  chapter.  Such 
services  shall  include,  but  not  be  limited  to  community  comprehensive 
developmental  disability  services; 

(2)  Initiate  and  provide  services  which  shall  include,  but  not  be  limited  to, 
community  comprehensive  developmental  disabilities  services; 

(3)  In  order  to  provide  services,  enter  into  agreements  with  any  person  or 
persons,  corporation  or  association,  approved  by  the  department,  for  the 
contracting  of  all  or  a  portion  of  the  costs  of  the  care,  treatment,  mainte- 
nance, support  and  training  of  developmentally  disabled  persons;  and 

(4)  Provide  technical  assistance  for  state  and  local  personnel  working  in 
the  field  of  developmental  disabilities  under  this  chapter. 

Any  person,  corporation  or  association  may  make  application  to  the 
department  for  approval  and  certification  of  the  applicant's  developmental 
disabilities  facility.  The  department  may  either  grant  or  deny  certification  or 
revoke  certification  previously  granted  after  investigation  of  the  applicant's 
facilities,  to  ascertain  whether  or  not  such  facilities  are  adequate  for  the 
health,  safety  and  the  care,  treatment,  maintenance,  training  and  support 
of  developmentally  disabled  persons,  in  accordance  with  standards  as  set 
forth  in  rules  and  regulations  promulgated  by  the  board  of  health  and 
welfare  and  consistent  with  existing  national  accreditation  bodies. 

History. 

I.C.,  §  39-4605,  as  added  by  1978,  ch.  270, 
§  1,  p.  624;  am.  1980,  ch.  325,  §  8,  p.  820. 

STATUTORY  NOTES 

Cross  References.  Effective  Dates. 

Board  of  health  and  welfare,  §  56-1005.  Section  11  of  S.L.  1980,  ch.  325  declared  an 

State  council  on  developmental  disabilities,  emergency.  Approved  April  2,  1980. 
§  67-6701  et  seq. 

JUDICIAL  DECISIONS 

Funds.  Although  the  department  of  health  and 

Mandamus  did  not  lie  to  compel  the  depart-  welfare  was  required  to  provide  services  to 

ment    of    health    and    welfare    to    provide  developmentally  handicapped  children,  it  was 

habilitative   services   for  disabled   children,  constitutionally  prohibited  from  transferring 

where  the  agency  had  not  refused  to  perform  funds  into  the  developmental  disabilities  pro- 

a  duty  directed  by  the  legislature,  but  had  gram  from  nonmandatory  programs,  absent 

actually  performed  the  duty  and  simply  run  appropriation  by  the  legislature.  George  ex 

out    of  funds.    George    ex    rel.    George    v.  rel.  George  v.  Donovan,  114  Idaho  388,  757 

Donovan,  114  Idaho  388,  757  P.2d  651  (1987).  R2d  651  (1987). 

39-4606.  Eligibility  for  serviceSc  —  Any  person  suspected  of  a  devel- 
opmental disability  shall  be  eligible  for  initial  intake  and  for  diagnostic 
services  through  any  comprehensive  developmental  disability  center,  with- 
out reference  to  any  other  eligibility  criteria. 

History. 

LC,  §  39-4606,  as  added  by  1978,  ch.  270, 
§  1,  p.  624. 
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39-4607.  Effect  on  existing  facilities.  —  Nothing  in  this  chapter  shall 
be  construed  to  prevent  the  continuation  of  existing  developmental  disabil- 
ities facilities  or  services  in  the  state. 

History. 

I.C.,  §  39-4607,  as  added  by  1978,  ch.  270, 
§  1,  p.  624. 

39-4608.  Discrimination  prohibited.  —  The  services  provided  under 
this  chapter  shall  be  made  available  without  discrimination  on  the  basis  of 
race,  color,  creed  or  ability  to  pay. 

History. 

I.C.,  §  39-4608,  as  added  by  1978,  ch.  270, 
§  1,  p.  624. 

CHAPTER  47 

RESPITE  CARE  SERVICES 

SECTION. 

39-4701  —  39-4708.  Respite  Care  Services. 
[Repealed.] 

39-4701  —  39-4708.  Legislative  intent  —  Definitions  —  Standards  of 
provision  of  respite  care  —  Who  may  provide  respite 
care  —  Eligibility  for  use  of  care  —  Reimbursement  to 
providers  for  services  —  Liability  of  actions.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  193,  §§  11,  12  p.  47,  were  repealed  by  S.L. 

These    sections,    which    comprised    I.C.,  1997,  ch.  33,  §  9,  effective  July  1,  1997.  For 

§§39-4701  to  39-4708  as  added  by  1978,  ch.  preSent  comparable  law,  see  §§  39-5101  to 

155,  §  1,  p.  339;  am.  1980,  ch.  325,  §  9,  p.  39.5106 
820;  am.  1987,  ch.  56,  §  5,  p.  92;  am.  1989,  ch. 

CHAPTER  47A 
PERSONAL  CARE  SERVICES 

SECTION. 

39-A4701  —  39-A4707.  [Amended  and  Redes- 
ignated.] 

39-A4701  —  39-A4707.     [Amended  and  Redesignated.] 

STATUTORY  NOTES 

Compiler's  Notes.  39-5607,  respectively,  by  §§  1-7  of  S.L.  1990, 

Former    §§  39-A4701    to    39-A4707   were      ch.  326. 
amended  and  redesignated  as  §§  39-5601  to 
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CHAPTER  48 
IMMUNIZATION 

SECTION.  SECTION. 

39-4801.  Immunization  required.  39-4805.  Idaho  childhood  immunization  pol- 

39-4802.  Exemptions.  icy    commission.     [Null    and 

39-4803.  Immunization  registry.  void,  effective  July  1,  2014.] 

39-4804.  Notification  to  parent  or  guardian. 

39-4801,  Immunization  required,  —  Except  as  provided  in  section 
39-4802,  Idaho  Code,  any  child  in  Idaho  of  school  age  may  attend  grades 
preschool  and  kindergarten  through  twelve  (12)  of  any  public,  private  or 
parochial  school  operating  in  this  state  if  otherwise  eligible,  provided  that 
upon  admission,  the  parent  or  guardian  shall  provide  an  immunization 
record  to  the  school  authorities  regarding  the  child's  immunity  to  certain 
childhood  diseases.  This  record,  signed  by  a  physician  or  his  representative 
or  another  licensed  health  care  professional,  shall  verify  that  such  child  has 
received,  or  is  in  the  process  of  receiving  immunizations  as  specified  by  the 
state  board  of  health  and  welfare,  or  can  effectively  demonstrate,  through 
verification  in  a  form  approved  by  the  department  of  health  and  welfare, 
immunity  gained  through  prior  contraction  of  the  disease. 

Immunizations  required  and  the  manner  and  frequency  of  their  admin- 
istration shall  be  as  prescribed  by  the  state  board  of  health  and  welfare  and 
shall  conform  to  recognized  standard  medical  practices  in  the  state.  The 
state  board  of  health  and  welfare,  in  cooperation  with  the  state  board  of 
education  and  the  Idaho  school  boards  association,  shall  promulgate  appro- 
priate rules  for  the  enforcement  of  the  required  immunization  program  and 
specify  reporting  requirements  of  schools,  pursuant  to  the  provisions  of 
chapter  52,  title  67,  Idaho  Code. 

History.  1979,  ch.  313,  §  1,  p.  845;  am.  1991,  ch.  251, 

I.C.,  [§  39-4801]  §  39-4601,  as  added  by  §  1,  p.  619;  am.  1992,  ch.  102,  §  1,  p.  321;  am. 
1978,  ch.  240,  §  1,  p.  516;  am.  and  redesig.      2011,  ch.  212,  §  1,  p.  599. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

State  board  of  education,  §  33-101  et  seq.  Chapters  240  and  270  of  S.L.  1978  each 

State  board  of  health  and  welfare,  §  56-  purported  to  enact  a  new  chapter  46  in  title 

2005  39.  Accordingly,  chapter  270  was  codified  as 

chapter  46  of  title  39,  while  chapter  270  was 

Amendments.  codified  as  chapter  48  of  title  39  through  the 

The  2011  amendment,  by  ch.  212,  in  the  use  of  brackets.  Chapter  47  of  title  39  was 

first  paragraph,  substituted  "an  immuniza-  added    by    S.L.     1978,    chapter    155.    The 

tion  record"  for  "a  statement"  near  the  end  of  redesignation  of  the  sections  enacted  by  S.L. 

the    first    sentence    and    substituted    "This  1978,  chapter  240  was  made  permanent  by 

record"  for  "This  statement  shall  provide  a  S.L.  1979,  chapter  313. 

certificate"  and  inserted  "or  another  licensed  The  Idaho  school  boards  association  was 

health  care  professional,  shall  verify"  in  the  founded  in  1942  to  assist  locally  elected  school 

second  sentence;  and,  in  the  last  paragraph,  board  members  with  policy  services,  publica- 

deleted  "and  regulations"  following  "rules"  in  tions,   and  legislative  advocacy.   See  httpill 

the  last  sentence.  www.idsba.org. 
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RESEARCH  REFERENCES 

A.L.R.  —  Power  of  court  or  other  public 
agency  to  order  vaccination  over  parental 
religious  objection,  94  A.L.R.Sth  613. 

39-4802.  Exemptions.  —  (1)  Any  minor  child  whose  parent  or  guard- 
ian has  submitted  to  school  officials  a  certificate  signed  by  a  physician 
licensed  by  the  state  board  of  medicine  stating  that  the  physical  condition  of 
the  child  is  such  that  all  or  any  of  the  required  immunizations  would 
endanger  the  life  or  health  of  the  child  shall  be  exempt  from  the  provisions 
of  this  chapter. 

(2)  Any  minor  child  whose  parent  or  guardian  has  submitted  a  signed 
statement  to  school  officials  stating  their  objections  on  religious  or  other 
grounds  shall  be  exempt  from  the  provisions  of  this  chapter. 

History.  1978,  ch.  240,  §  1,  p.  516;  am.  and  redesig. 

I.C.,  [§  39-4802]  §  39-4602,  as  added  by      1979,  ch.  313,  §  2,  p.  845. 

STATUTORY  NOTES 

Cross  References.  redesignation  of  the  sections  enacted  by  S.L. 

State  board  of  medicine,  §  54-1805.  1978>  chapter  240  was  made  permanent  by 

Compiler's  Notes.  S-L-  1979>  chapter  313. 

Chapters  240  and  270  of  S.L.  1978  each  Section  2  of  S.L.  1978,  ch.  240  read:  "The 

purported  to  enact  a  new  chapter  46  in  title  provisions  of  this  act  are  hereby  declared  to  be 

39.  Accordingly,  chapter  270  was  codified  as  severable  and  if  any  provision  of  this  act  or 

chapter  46  of  title  39,  while  chapter  270  was  the  application  of  such  provision  to  any  per- 

codified  as  chapter  48  of  title  39  through  the  son  or  circumstance  is  declared  invalid  for 

use  of  brackets.  Chapter  47  of  title  39  was  any  reason,  such  declaration  shall  not  affect 

added    by    S.L.    1978,    chapter    155.    The  the  validity  of  remaining  portions  of  this  act." 

39-4803.  Immunization  registry.  —  (1)  The  department  of  health  and 
welfare  shall  provide  for  the  establishment  of  a  voluntary  registry  of  the 
immunization  status  of  Idaho  children  against  childhood  diseases.  The 
registry  shall  be  maintained  and  its  data  disclosed  as  set  out  herein  to 
further  the  following  purposes: 

(a)  To  make  immunizations  readily  available  to  every  Idaho  citizen  that 
desires  to  have  their  child  immunized; 

(b)  To  increase  the  voluntary  immunization  rate  in  Idaho  to  the  maxi- 
mum extent  possible  without  mandating  such  immunizations; 

(c)  To  recognize  and  respect  the  rights  of  parents  and  guardians  to  make 
health  care  decisions  for  their  children;  and 

(d)  To  provide  for  timely  reminders  to  parents  of  children  in  the  registry 
(2)  The  name  of  a  child  and  information  relating  to  the  immunization 

status  of  that  child  shall  be  collected  and  included  in  the  registry  unless  a 
parent,  guardian  or  other  person  legally  responsible  for  the  care  of  the  child 
chooses  not  to  have  the  child  included  in  the  registry  upon  a  specified 
written  statement.  Such  statement  may  not  be  part  of  a  general  authoriza- 
tion or  release.  The  registry  shall  contain  the  following  information  for  each 
child: 

(a)  The  child's  name,  address  and  birth  date; 

(b)  The  name  and  address  of  each  parent  of  the  child; 
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(c)  The  month,  day,  year  and  type  of  each  immunization  that  has  been 
administered  to  the  child; 

(d)  The  name,  address  and  phone  number  of  each  provider  that  has 
administered  an  immunization  to  the  child; 

(e)  If  requested  by  a  parent  or  guardian,  any  statement  made  pursuant  to 
subsection  (4)  of  this  section;  and 

(f)  Other  information  as  authorized  or  requested  by  a  parent  or  guardian. 

(3)  The  department  of  health  and  welfare  shall  only  disclose  information 
relating  to  an  individual  child  in  the  registry  to  the  following  upon  a  specific 
request: 

(a)  Employees  of  the  health  district  in  which  the  child  resides  or  seeks 
medical  services; 

(b)  Health  records  staff  of  the  school  or  school  district  in  which  the  child 
is  enrolled; 

(c)  The  operator  of  a  licensed  daycare  facility  in  which  the  child  is 
enrolled; 

(d)  Persons  who  are  legally  responsible  for  the  long-term  care  of  the  child, 
including  operators  of  licensed  ICF/ID's  and  residential  or  assisted  living 
facilities,  adoptive  and  foster  parents  and  a  guardian  appointed  pursuant 
to  chapter  5,  title  15,  Idaho  Code; 

(e)  Any  health  care  provider  rendering  treatment  to  the  child,  and  the 
provider's  agents; 

(f)  Any  person  possessing  a  lawful  release,  properly  executed  by  the 
child's  parent  or  guardian; 

(g)  A  parent  of  the  child;  or 

(h)  Any  hospital  where  the  child  is  receiving  care. 

(4)  A  parent  or  guardian  of  the  child  shall  have  free  and  open  access  to  all 
information  in  the  registry  that  relates  to  their  child  or  themselves.  Upon 
the  written  request  of  a  parent  or  guardian,  the  department  of  health  and 
welfare  shall: 

(a)  Cause  all  information  relating  to  the  child  to  be  removed  from  the 
registry  and  any  databases  or  files  of  other  entities  or  persons  to  which 
information  in  the  database  has  been  disclosed; 

(b)  Include  in  the  registry  the  statement  of  a  physician  or  parent 
pursuant  to  section  39-4802(2)  or  39-1118(2),  Idaho  Code. 

(5)  All  information  contained  in  the  registry  or  disclosed  from  it  is 
confidential  and  may  not  be  sold  and  may  only  be  disclosed  as  specifically 
authorized  in  this  section.  A  person  or  entity  to  whom  information  is 
disclosed  from  the  registry  may  not  thereafter  disclose  it  to  others.  Any 
person  who  discloses  or  authorizes  disclosure  of  any  information  contained 
in  the  registry,  except  as  authorized  in  this  section  is  guilty  of  a  misde- 
meanor and  is  liable  for  civil  damages  in  the  amount  of  one  hundred  dollars 
($100)  for  each  violation. 

History.  am.  2010,  ch.  235,  §  28,  p.  542;  am.  2010,  ch. 

I.C.,  §  39-4803,  as  added  by  1999,  ch.  347,      336,  §  1,  p.  889. 
§  1,  p.  926;  am.  2000,  ch.  274,  §  118,  p.  799; 
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STATUTORY  NOTES 

Cross  References.  through  (3),  substituted  "shall"  for  "may";  in 

Department  of  health  and  welfare,  §  56-  the  introductory  paragraph  in  subsection  (2), 

ICF/IeT?"  39-1301  rewrote  the  first  sentence,  which  formerly 

'  '  read:  "The  name  of  a  child  or  information 

Amendments.  relating  to  the  immunization  status  of  that 

This  section  was  amended  by  two  2010  acts  fjbM  be  collected  or  included  in  the 

which  appear  to  be  compatible  and  have  been  ,  , ,  ,  ,  .* 

compiled  together.  re^stry  only  uPon  the  seParate  and  sPeclfic 

The  2010  amendment,  by  ch.  235,  substi-  wri«en  authorization  of  a  parent,  guardian  or 

tuted  "operators  of  licensed  ICF/ID's"  for  "op-  other  person  legally  responsible  for  the  care  of 

erators  of  licensed  ICF/MR's"  in  paragraph  the  child,"  and  in  the  second  sentence,  substi- 

(3)(d).  tuted  "statement"  for  "authorization";  and  in 

The  2010  amendment,  by  ch.  336,  in  the  paragraph  (3)(c),  substituted  "daycare  facil- 

introductory  paragraphs  in  subsections  (1)  ity"  for  "child  care  facility" 

39-4804,  Notification  to  parent  or  guardian,  —  (1)  Before  an  im- 
munization is  administered  to  any  child  in  this  state,  the  parent  or  guardian 
of  the  child  shall  be  notified  that: 

(a)  Immunizations  are  not  mandatory  and  may  be  refused  on  religious  or 
other  grounds; 

(b)  Participation  in  the  immunization  registry  is  voluntary; 

(c)  The  parent  or  guardian  is  entitled  to  an  accurate  explanation  of  the 
complications  known  to  follow  such  immunization. 

(2)  At  the  time  information  is  initially  collected  regarding  any  child  for 
entry  into  the  registry  created  pursuant  to  this  chapter,  the  parent  or 
guardian  shall  be  notified  that: 

(a)  They  have  the  right  under  Idaho  law  to  submit  a  statement  pursuant 
to  the  provisions  of  sections  39-1118  and  39-4802,  Idaho  Code,  which 
exempts  them  from  any  requirement  to  have  information  regarding  the 
child  entered  into  the  registry; 

(b)  At  any  time  they  have  the  right  to  remove  any  information  from  the 
registry  regarding  the  child;  and 

(c)  Immunizations  are  not  mandatory  and  may  be  refused  on  religious  or 
other  grounds. 

(3)  The  decision  of  a  parent  or  guardian  to: 

(a)  Submit  a  statement  pursuant  to  the  provisions  of  either  section 
39-1118(2)  or  39-4802(2),  Idaho  Code; 

(b)  Remove  any  information  regarding  the  child  from  the  registry  pursu- 
ant to  the  provisions  of  section  39-4803(4),  Idaho  Code;  or 

(c)  Refuse  the  immunization  on  religious  or  other  grounds; 

shall  not  be  used  in  any  manner  against  the  interests  of  the  parent  or 
guardian  in  any  administrative,  civil  or  criminal  action. 

History. 

I.C.,  §  39-4804,  as  added  by  1999,  ch.  347, 
§  3,  p.  926;  am.  2010,  ch.  336,  §  2,  p.  889. 

STATUTORY  NOTES 

Amendments.  nated  the  introductory  paragraph  as  subsec- 

The  2010  amendment,  by  ch.  336,  desig-      tion  (1)  and  redesignated  former  subsections 
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(1)  through  (3)  as  paragraphs  (l)(a)  through 
(l)(c);  and  added  subsections  (2)  and  (3). 

39=4805.  Idaho  childhood  immunization  policy  commission. 
[Null  and  void?  effective  July  1,  2014.]  —  (1)  There  is  hereby  created  in 
the  department  of  health  and  welfare  the  Idaho  childhood  immunization 
policy  commission.  The  purpose  of  the  commission  is  to  evaluate  policies 
regarding  childhood  immunization  in  Idaho  and  make  recommendations  to 
the  board  of  health  and  welfare  on  policy  and  to  the  Idaho  legislature  on 
legislative  action  to  increase  immunization  rates. 

(2)  The  commission  shall  be  composed  of  eight  (8)  regular  members  and 
two  (2)  ex  officio  members: 

(a)  One  (1)  representative  of  the  department  of  health  and  welfare, 
division  of  public  health,  appointed  by  the  director  of  the  department; 

(b)  One  (1)  representative  of  Idaho  public  health  districts,  appointed  by 
the  Idaho  association  of  public  health  district  directors; 

(c)  One  (1)  member  appointed  by  the  Idaho  primary  care  association; 

(d)  One  (1)  member  appointed  by  the  Idaho  hospital  association; 

(e)  One  (1)  member  appointed  by  the  Idaho  academy  of  family  physicians; 

(f)  One  (1)  member  appointed  by  the  Idaho  chapter  of  the  American 
academy  of  pediatrics; 

(g)  One  (1)  member  appointed  by  the  Idaho  immunization  coalition; 
(h)  One  (1)  member  appointed  by  the  Idaho  medical  association; 

(i)  One  (1)  member  of  the  Idaho  senate  who  will  serve  as  an  ex  officio 
member  of  the  commission,  appointed  by  the  president  pro  tempore  of  the 
senate;  and 

(j)  One  (1)  member  of  the  Idaho  house  of  representatives  who  will  serve 
as  an  ex  officio  member  of  the  commission,  appointed  by  the  speaker  of  the 
house  of  representatives. 
Each  member  of  the  commission  shall  serve  at  the  pleasure  of  the  person 
responsible  for  the  member's  appointment.  Members  of  the  commission 
shall  not  be  paid  for  their  service  or  be  entitled  for  reimbursement  for  travel 
expenses,  except  that  members  of  the  Idaho  legislature  serving  as  ex  officio 
members  of  the  commission  shall  be  reimbursed  for  their  vouched  travel 
expenses  associated  with  their  service  on  the  commission  in  a  manner 
consistent  with  policy  for  other  state  officers  and  employees. 

(3)  The  commission  shall  meet  on  or  before  October  1,  2010,  and  shall 
meet  not  less  than  once  per  each  calendar  year  thereafter.  At  its  initial 
meeting,  the  commission  shall  elect  a  chair,  a  vice  chair  and  a  secretary  from 
among  its  members.  These  officers  shall  serve  for  terms  of  one  (1)  year  and 
may  be  elected  for  successive  terms.  Meetings  of  the  commission  shall  be 
held  in  Boise.  Members  may  participate  in  meetings  through  electronic 
means. 

(4)  The  department  of  health  and  welfare  shall  provide  to  the  commission 
a  suitable  meeting  location  and  reasonable  clerical  support. 

(5)  The  duties  and  responsibilities  of  the  commission  are  to; 

(a)  Review  existing  provisions  of  the  Idaho  Code  and  rules  of  the 
department  of  health  and  welfare  regarding  childhood  immunization;  and 

(b)  Make  recommendations  to  the  Idaho  legislature  for  legislation  and  to 
the  board  of  health  and  welfare  for  rulemaking  on: 
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(i)  Improving  Idaho's  childhood  immunization  rates; 

(ii)  The  immunization  requirements  for  children  attending  daycare  and 

school; 

(iii)  The  Idaho  immunization  reminder  information  system; 

(iv)  Public  and  private  partnerships  to  improve  immunization  rates; 

and 

(v)  Other  states  best  practices  on  improving  immunization  rates. 
(c)  Make  recommendations  to  public  agencies,  health  care  providers  and 
others  regarding  policies  and  practices  that  are  designed  to  improve 
Idaho's  childhood  immunization  rates. 

History. 

I.C.,  §  39-4805,  as  added  by  2010,  ch.  134, 
§  1,  p.  285. 

STATUTORY  NOTES 

Cross  References.  of          pediatrics           —           http:ll 

Department  of  health  and  welfare,  §  56-  www.idahoaap.org 

e   se(*'  Idaho  immunization  coalition  —  httpilf 

Compiler's  Notes.  idahoimrnune.org 

Websites  for  organizations  referenced  in  Idaho    medical    association    —    httpjl 

SUbSfdaho  primary  care  association  -  http:H  www.idmed.org/ 

Idaho  hospital    association    -    http://  Elective  Dates. 

www.teamiha.org  Sectlon  2  of  S-L-  2010>  ch-  134  Provided: 

Idaho  academy  of  family  physicians  —  aThe  provisions  of  this  act  shall  be  null,  void 

http://idahofamilyphysicians.org  and  of  no  force  and  effect  on  and  after  July  1, 

Idaho  chapter  of  the  American  academy  2014." 

CHAPTER  49 
IDAHO  HEALTH  PLANNING  ACT 

SECTION.  SECTION. 

39-4901.  Purpose  and  policy.  39-4904.  Judicial  review. 

39-4902.  Definitions. 

39-4903.  Cooperative  agreements  —  Certifi- 
cation. 

39-4901.  Purpose  and  policy.  —  It  is  the  intent  of  the  legislature  to 
provide  to  all  of  Idaho  residents  a  quality  health  care  system  for  a 
reasonable  cost  and  to  prevent  the  deterioration  of  such  system  by  the 
duplication  of  services  or  the  introduction  of  new  categories  of  services  that 
are  not  necessary  to  their  health.  It  is  further  the  intent  of  the  legislature  to 
promote  cooperation  among  health  care  providers  in  health  planning 
activities  and  to  provide  access  to  necessary  care  for  all  who  require  it.  It  is 
hereby  declared  that  it  is  in  the  public  interest  of  the  state,  to  provide  for  the 
relief  from  penalties  of  state  and  federal  law,  cooperative  planning  in  health 
care  that  is  likely  to  benefit  the  residents  of  the  state. 

History. 

I.C.,  §  39-4901,  as  added  by  1994,  ch.  283, 

§  2,  p.  883. 
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STATUTORY  NOTES 

Prior  Laws.  terms  on  July  1,  1983  (see  former  §  39-4914) 

Former  §§  39-4901  to  39-4914,  as  enacted  and  were  repealed  by  S.L.  1994,  ch.  283,  §  1, 

by  S.L.  1980,  ch.  121,  §  1  and  amended  by  effective  July  1,  2004. 
S.L.  1982,  ch.  55,  §  1,  expired  on  their  own 

39-4902.    Definitions,  —  As  used  in  this  chapter: 

(1)  "Cooperative  agreement"  means  a  written  agreement  between  two  (2) 
or  more  health  care  providers  for  the  sharing,  allocation  or  referral  of 
patients,  or  the  sharing  or  allocation  of  personnel,  instructional  programs, 
support  services  and  facilities,  medical,  diagnostic,  therapeutic  or  proce- 
dures or  other  services  customarily  offered  by  health  care  providers. 

(2)  "Certificate  of  public  advantage"  means  a  document  issued  by  the 
attorney  general  to  parties  to  a  cooperative  agreement,  verifying  that  the 
attorney  general  declares  that  the  purposes  and  objectives  of  the  cooperative 
agreement  meet  the  standards  for  such  agreements  set  forth  by  statute. 

(3)  "Health  care  provider"  means  any  person  or  health  care  facility 
licensed,  registered,  certified,  permitted  or  otherwise  officially  recognized  by 
the  state  to  provide  health  care  services  in  this  state;  or,  in  the  case  of  a 
freestanding  outpatient  facility,  one  for  which  a  facility  fee  is  charged  for 
health  care  services  performed  within. 

History. 

LC,  §  39-4902,  as  added  by  1994,  ch.  283, 
§  2,  p.  883. 

STATUTORY  NOTES 

Cross  References. 

Attorney  general,  §  67-1401  et  seq. 

Prior  Laws. 

Former  §  39-4902  was  repealed.  See  Prior 
Laws,  §  39-4901. 

39-4903.  Cooperative  agreements  —  Certification.  —  (1)  A  health 
care  provider  may  negotiate  and  enter  into  cooperative  agreements  with 
other  health  care  providers  in  the  state  if  the  likely  benefits  resulting  from 
the  agreements  outweigh  the  disadvantages  attributable  to  a  reduction  in 
competition  that  may  result  from  such  agreements. 

(2)  Parties  to  a  cooperative  agreement  may  apply  to  the  Idaho  attorney 
general  for  a  certificate  of  public  advantage  governing  that  cooperative 
agreement.  The  application  must  include  an  executed  written  copy  of  the 
cooperative  agreement  and  describe  the  nature  and  scope  of  the  cooperation 
in  the  agreement  and  any  consideration  passing  to  any  party  under  the 
agreement. 

(3)  The  attorney  general  shall  review  the  application  in  accordance  with 
the  standards  set  forth  in  subsection  (4)  of  this  section  and  may  hold  a  public 
hearing  in  accordance  with  rules  adopted  by  the  attorney  general  under 
chapter  52,  title  67,  Idaho  Code.  The  attorney  general  shall  grant  or  deny 
the  application  within  sixty  (60)  days  of  the  date  of  filing  of  the  application 
and  that  decision  must  be  in  writing  and  set  forth  the  basis  for  the  decision. 
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The  attorney  general  shall  furnish  a  copy  of  the  decision  to  the  applicants 
and  any  intervenor. 

(4)  The  attorney  general  shall  issue  a  certificate  of  public  advantage  for  a 
cooperative  agreement  if  he  determines  that  the  applicants  have  demon- 
strated by  clear  and  convincing  evidence  that  the  likely  benefits  resulting 
from  the  agreement  outweigh  any  disadvantages  attributable  to  a  reduction 
in  competition  that  may  result  from  the  agreement. 

(5)  In  evaluating  the  potential  benefits  of  a  cooperative  agreement,  the 
attorney  general  shall  consider  whether  one  (1)  or  more  of  the  following 
benefits  may  result  from  such  agreement: 

(a)  The  quality  of  health  care  provided  to  the  consumers  in  the  state  will 
be  enhanced; 

(b)  A  hospital,  if  any,  and  other  health  care  facilities  that  customarily 
serve  the  communities  in  the  area  likely  affected  by  the  cooperative 
agreement  will  be  preserved; 

(c)  Services  provided  by  the  parties  to  the  cooperative  agreement  will 
gain  cost  efficiency; 

(d)  The  utilization  of  health  care  resources  and  equipment  in  the  area 
likely  affected  by  the  cooperative  agreement  will  improve; 

(e)  Duplication  of  health  care  resources  in  the  area  likely  affected  by  the 
cooperative  agreement  will  be  avoided. 

(6)  The  attorney  general's  evaluation  of  any  disadvantages  attributable 
to  any  reduction  in  competition  likely  to  result  from  the  cooperative 
agreement  may  include,  but  need  not  be  limited  to,  the  following: 

(a)  The  likely  adverse  impact,  if  any,  on  the  ability  of  health  maintenance 
organizations,  preferred  provider  plans,  hospital  provider  organizations, 
persons  performing  utilization  review,  or  other  health  care  payers  to 
negotiate  optimal  payment  and  service  arrangements  with  hospitals  and 
other  health  care  providers; 

(b)  Whether  any  reduction  in  competition  among  physicians,  allied 
health  professionals  or  other  health  care  providers  is  likely  to  result 
directly  or  indirectly  from  the  cooperative  agreement; 

(c)  Whether  any  arrangements  that  are  less  restrictive  to  competition 
could  likely  achieve  substantially  the  same  benefits  or  a  more  favorable 
balance  of  benefits  over  disadvantages  than  that  likely  to  be  achieved 
from  reducing  competition. 

(7)  Participants  in  an  approved  cooperative  agreement  issued  under  the 
provisions  of  this  section  are  immune  from  civil  enforcement  action  and 
criminal  prosecution  for  actions  that  might  otherwise  violate  antitrust  laws 
of  the  state  of  Idaho  taken  in  furtherance  of  the  cooperative  agreement. 
Nothing  in  this  section  shall  limit  the  authority  of  the  attorney  general  to 
initiate  civil  enforcement  or  criminal  prosecution  if  he  determines  that  the 
health  care  providers  have  exceeded  the  scope  of  the  cooperative  agreement 
approved  under  this  act. 

(8)  The  attorney  general  may  request  periodic  written  updates  of  the 
progress  of  the  approved  cooperative  agreement.  If  updates  are  requested, 
the  attorney  general  shall  specify  the  intervals  at  which  they  must  be 
submitted,  which  shall  not  be  less  than  every  ninety  (90)  days. 

(9)  Nothing  in  this  act  shall  obligate  health  care  providers  to  submit  a 
request  for  approval  of  a  cooperative  agreement  as  set  forth  under  the 
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provisions  of  this  section.  Any  person  who  implements  any  cooperative 
action  or  agreement  without  securing  the  approval  of  the  attorney  general 
under  the  provisions  of  this  section  is  subject  to  any  civil  or  criminal 
enforcement  action  for  violations  that  may  result  from  this  action. 

(10)  It  is  the  intent  of  this  section  to  require  the  state  of  Idaho,  through 
the  office  of  the  attorney  general,  to  provide  direction,  supervision  and 
control  over  approved  cooperative  agreements  entered  into  under  the 
provisions  of  this  section.  To  achieve  the  goals  specified  in  this  section,  this 
state  direction,  supervision  and  control  of  cooperative  agreements  will 
provide  state  action  immunity  under  federal  antitrust  laws  to  health  care 
providers  who  participate  in  discussions  or  negotiations  authorized  in  this 
section,  and  to  persons  authorized  by  such  persons  to  implement  cooperative 
agreements. 

(11)  The  attorney  general  may  adopt  rules  for  the  implementation  of  this 
act,  including  rules  establishing  procedures  and  criteria  for  the  review  and 
evaluation  of  proposed  cooperative  agreements  under  this  act.  Rules 
adopted  shall  ensure  that  there  is  opportunity  for  public  comment  during 
the  review  and  evaluation  of  proposed  cooperative  agreements. 

(12)  If  the  attorney  general  determines  that  the  benefits  resulting  from  or 
likely  to  result  from  a  cooperative  agreement  under  a  certificate  of  public 
advantage  no  longer  outweighs  any  disadvantages  attributable  to  any 
actual  or  potential  reduction  in  competition  resulting  from  the  cooperative 
agreement,  he  may  revoke  the  certificate  of  public  advantage  governing  the 
agreement  and,  if  revoked,  shall  so  notify  the  holders  of  the  certificate.  A 
holder  of  a  certificate  of  public  advantage  whose  certificate  is  revoked  by  the 
attorney  general  may  contest  the  revocation  by  sending  a  written  request  for 
a  hearing  to  the  attorney  general  within  ten  (10)  days  after  receipt  of  the 
notice  of  revocation. 

(13)  If  a  party  to  a  cooperative  agreement  that  is  issued  a  certificate  of 
public  advantage  terminates  its  participation  in  the  agreement,  the  party 
shall  file  a  notice  of  termination  with  the  attorney  general  within  thirty  (30) 
days  after  the  termination  takes  effect.  If  all  parties  to  the  cooperative 
agreement  terminate  their  participation  in  the  agreement,  the  attorney 
general  shall  revoke  the  certificate  of  public  advantage  for  the  agreement. 

(14)  The  attorney  general  shall  maintain  files  on  all  cooperative  agree- 
ments for  which  certificates  of  public  advantage  are  issued  and  that  are  in 
effect. 

History. 

I.C.,  §  39-4903,  as  added  by  1994,  ch.  283, 
§  2,  p.  883. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

Attorney  general,  §  67-1401  et  seq.  The  words  "this  act"  in  subsections  (7),  (9), 

Prior  Laws.  and  (11)  refer  to  S.L.  1994,  ch.  283,  which  is 

Former  §  39-4903  was  repealed.  See  Prior  compiled  as  §§  39-4901  through  39-4904. 
Laws,  §  39-4901. 
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39-4904,  Judicial  review.  —  Any  applicant  or  intervener  aggrieved  by 
a  decision  of  the  attorney  general  in  granting  or  denying  an  application  for 
a  certificate  of  public  advantage,  refusing  to  act  on  such  application  or 
termination  of  a  certificate  of  public  advantage,  is  entitled  to  judicial  review 
of  the  decision  in  accordance  with  chapter  52,  title  67,  Idaho  Code. 

History. 

I.C.,  §  39-4904,  as  added  by  1994,  ch.  283, 
§  2,  p.  883. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  39-4904  was  repealed.  See  Prior 
Laws,  §  39-4901. 

CHAPTER  50 

EQUAL  OPPORTUNITY  FOR  DISPLACED 
HOMEMAKER  ACT 

SECTION.  SECTION. 

39-5001.  Policy.  39-5006.  Grants  and  gifts. 

39-5002.  Definitions.  39-5007.  Reports  of  each  center. 

39-5003.  Service  centers.  39-5008.  Discrimination  prohibited. 

39-5004.  Site  selection.  39-5009.  Displaced  homemaker  account  — 
39-5005.  Eligibility  and  fees.  Fees  on  filing  of  divorce  action. 

39-5001.  Policy.  —  The  policy  of  the  state  of  Idaho  is  hereby  declared  to 
be  a  recognition  of  the  increasing  number  of  persons  in  the  state  who, 
having  fulfilled  the  valuable  role  of  homemaker,  find  themselves  displaced 
because  of  death  or  disability  of  spouse,  or  divorce  or  other  loss  of  family 
income.  As  a  consequence,  displaced  homemaker s  have  an  insufficient 
income;  high  rate  of  unemployment  due  to  age,  lack  of  paid  work  experience 
and  discrimination;  and  limited  opportunities  to  collect  funds  of  assistance 
from  social  security,  unemployment  compensation,  medicaid  or  other  health 
insurance  benefits,  or  pension  plans  of  the  spouse.  This  chapter  seeks  to 
coordinate  efforts  by  state  and  local  public  agencies  in  cooperation  with 
private  agencies  and  organizations  to  assist  displaced  homemakers  to 
continue  as  productive  citizens,  even  though  their  role  has  necessarily 
changed. 

History.  §  1,  p.  859;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-4901  as  added  by  1980,  ch.  333,      §  61,  p.  82. 

STATUTORY  NOTES 

Compiler's  Notes.  compiler  as  chapter  50  of  Title  39  through  the 

Two  1980  acts,  chapters  121  and  333,  pur-  use  of  brackets.  Sections  39-5002  and  39-5003 

ported  to  create  a  new  chapter  49  in  Title  39.  were  amended  and  redesignated  in  1999  and 

Chapter  121  was  compiled  as  Title  39,  ch.  49  1982,  respectively,  to  unique  code  numbers. 

(§§  39-4901  to  39-4914)  and  has  since  been  The  remaining  sections  enacted  by  S.L.  1980, 

repealed  and  replaced  by  current  §§  39-4901  ch.  333  were  permanently  redesignated  by 

to  39-4904.  Chapter  333  was  codified  by  the  S.L.  2005,  chapter  25. 
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39-5002.    Definitions.  —  For  purposes  of  this  chapter: 

(1)  "Displaced  homemaker"  means  a  person  who: 

(a)  Has  worked  in  the  home  providing  household  services  for  family 
members,  but  who  has  lost  the  primary  source  of  economic  support  and 
who  must  gain  employment  skills  in  order  to  earn  a  living;  or 

(b)  Is  a  single  parent  with  primary  financial  and  custodial  responsibility 
for  supporting  dependent  children  and  who  must  gain  employment  skills 
in  order  to  earn  a  living. 

(2)  "Administrator"  means  the  administrator  of  the  division  of  profession- 
al-technical education. 

History.  §  1,  p.  859;  am.  and  redesig.  1999,  ch.  329, 

I.C.,  §  39-4902  as  added  by  1980,  ch.  333,      §  23,  p.  852;  am.  2000,  ch.  292,  §  1,  p.  1007. 

STATUTORY  NOTES 

Compiler's  Notes.  The  division  of  professional-technical  edu- 

This  section  was  enacted  as  §  39-4902  by  cation      is      responsible      for      secondary, 

S.L.  1980,  ch.  333,  §  1,  p.  859;  however,  §  23  postsecondary,  and  adult  professional-techni- 

of  S.L.  1999,  ch.  329  amended  the  section  as  cal  programs  throughout  the  state.  See  httpill 

§  39-5002.  www.pte.idaho.gov, 

39-5003.  Service  centers,  —  The  administrator  is  authorized  to  estab- 
lish multipurpose  service  centers  for  displaced  homemakers.  Each  center 
shall  have  an  advisory  board  appointed  by  the  administrator  in  consultation 
with  the  director  of  the  center.  Such  board  shall  consist  of  individuals 
representing  displaced  homemakers,  organizations  and  agencies  providing 
services  beneficial  to  displaced  homemakers,  and  the  general  public. 

Each  center  shall  include  the  following  services: 

(a)  Job  counseling  services  designed  for  a  displaced  homemaker; 

(b)  Job  training  and  placement  services  developed  in  cooperation  with 
public  and  private  employers  to  train  displaced  homemakers  for  available 
jobs  in  the  public  and  private  sectors,  taking  into  account  the  skills  and  job 
experiences  of  a  homemaker  and  to  assist  displaced  homemakers  in  gaining 
admission  to  existing  public  and  private  job  training  programs; 

(c)  Health  education  and  counseling  services  with  respect  to  general 
principles  of  preventative  health  care,  mental  health,  alcohol  and  drug 
addiction  and  other  related  health  care  matters; 

(d)  Financial  management  services  which  provide  information  and  assis- 
tance with  respect  to  insurance,  taxes,  estate  and  probate  problems, 
mortgages,  loans  and  other  related  financial  matters;  and 

(e)  Educational  services  including  information  about  courses  offering 
credit  through  secondary  and  postsecondary  education  programs  and  infor- 
mation about  other  services  determined  to  be  of  interest  and  benefit  to 
displaced  homemakers. 

History.  §  1,  p.  859;  am.  and  redesig.  1982,  ch.  20,  §  1, 

I.C.,  §  39-4903  as  added  by  1980,  ch.  333,      p.  24. 
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STATUTORY  NOTES 

Compiler's  Notes*  S.L.   1982,  ch.  20  amended  the  section  as 

This  section  was  enacted  as  §  39-4903  by      §  39-5003. 
S.L.  1980,  ch.  333,  §  1,  p.  859;  however,  §  1  of 

39-5004.  Site  selection*  —  (a)  In  selecting  sites  for  the  centers  estab- 
lished under  this  chapter,  the  administrator  shall  consider: 

(1)  The  needs  of  each  region  of  the  state  for  a  center; 

(2)  The  needs  of  both  urban  and  rural  communities;  and 

(3)  The  availability  of  existing  facilities  adaptable  for  use  as  a  center. 

(b)  The  administrator  may  select  a  public  or  nonprofit  private  organiza- 
tion to  administer  the  centers. 

(c)  The  administrator  is  authorized  to  enter  into  contracts  with  and  make 
grants  to  the  organizations  selected  for  the  purpose  of  establishing  and 
administering  centers  under  this  chapter. 

(d)  The  administrator  shall  cooperate  with  other  state,  local  and  federal 
agencies  to  coordinate,  through  the  service  centers,  all  programs  applicable 
to  displaced  homemakers  and  to  avoid  duplication  of  services. 

(e)  To  the  greatest  extent  possible,  the  staff  of  the  service  centers 
established  under  this  chapter,  including  supervisory,  technical  and  admin- 
istrative positions,  shall  be  filled  by  displaced  homemakers.  Where  neces- 
sary, potential  staff  members  shall  be  provided  with  on-the-job  training. 

History.  §  1,  p.  859;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-4904  as  added  by  1980,  ch.  333,      §  62,  p.  82. 

39-5005.  Eligibility  and  fees.  —  The  administrator  with  the  advice  of 
the  staff  at  the  centers,  shall  promulgate  rules  concerning  the  eligibility  of 
persons  to  receive  assistance  through  the  multipurpose  service  centers.  A 
sliding  fee  may  be  charged  for  services  at  the  discretion  of  the  director  of  the 
center. 

History.  §  1,  p.  859;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-4905  as  added  by  1980,  ch.  333,      §  63,  p.  82. 

39-5006.  Grants  and  gifts.  —  The  director  of  the  center  may,  with 
approval  of  the  administrator,  apply  for  and  accept  any  funds,  grants,  gifts 
or  services  made  available  by  any  agency  or  department  of  the  federal 
government  or  any  private  agency  or  individual,  which  funds  shall  be  used 
to  carry  out  the  total  program  of  the  centers. 

History.  §  1,  p.  859;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-4906  as  added  by  1980,  ch.  333,      §  64,  p.  82. 

39-5007.  Reports  of  each  center.  —  The  director  of  each  center  shall 
report  to  the  administrator  or  his/her  designee,  and  shall  evaluate  the 
effectiveness  of  the  job  training,  placement  and  service  to  displaced  home- 
makers,  including  the  number  of  persons  trained,  the  number  of  persons 
placed  in  employment,  follow-up  data  on  such  persons,  the  number  of 
persons  served  by  the  various  service  programs,  and  cost  effectiveness  of  the 
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various  components  of  the  center.  The  administrator  shall  report  annually 
to  the  education  committees  of  the  house  of  representatives  and  the  senate 
of  the  legislature  on  the  status  of  the  displaced  homemaker  program.  The 
report  shall  be  filed  not  later  than  the  fifteenth  legislative  day  and  in 
addition  to  compilations  of  the  information  received  from  each  center,  may 
include  recommendations  of  the  administrator  relating  to  the  program. 

History.  §  1,  p.  859;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-4907  as  added  by  1980,  ch.  333,      §  65,  p.  82. 

39-5008.  Discrimination  prohibited.  —  No  person  shall,  on  the 
ground  of  sex,  age,  race,  color,  religion,  national  origin  or  disability,  be 
excluded  from  participating  in,  be  denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity  made  available  under  this 
chapter. 

History.  §  1,  p.  859;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-4908  as  added  by  1980,  ch.  333,      §  66,  p.  82;  am.  2010,  ch.  235,  §  29,  p.  542. 

STATUTORY  NOTES 

Amendments.  tuted  "origin  or  disability"  for  "origin  or  hand- 

Trie  2010  amendment,  by  ch.  235,  substi-      icap." 

39-5009.  Displaced  homemaker  account  —  Fees  on  filing  of  di- 
vorce action,  —  (1)  There  is  hereby  created  in  the  state  operating  fund  the 
displaced  homemaker  account.  All  fees  collected  pursuant  to  subsection  (2) 
of  this  section  shall  be  deposited  in  the  account.  All  moneys  in  the  account 
shall  be  available  for  appropriation  to  the  state  board  for  professional- 
technical  education  for  the  purposes  of  this  chapter. 

(2)  In  addition  to  any  other  fees  imposed  for  filing  an  action  for  divorce  in 
the  district  court,  there  shall  be  collected  a  fee  of  twenty  dollars  ($20.00)  for 
each  divorce  action.  The  clerk  of  the  district  court  shall  remit  such  fees, 
separately  identified,  to  the  state  treasurer  for  deposit  in  the  displaced 
homemaker  account.  Fees  shall  be  remitted  to  the  state  treasurer  at  the 
same  time  as  other  court  fees  are  remitted. 

History. 

I.C.,  §  39-5009,  as  added  by  1982,  ch.  187, 
§  1,  p.  505;  am.  1999,  ch.  329,  §  24,  p.  852. 

CHAPTER  51 
FAMILY  SUPPORT  AND  IN-HOME  ASSISTANCE 

SECTION.  SECTION. 

39-5100.  Legislative  findings.  39-5104.  Eligibility. 

39-5101.  Purpose.  39-5105.  Discontinuance  of  assistance. 

39-5102.  Definitions.  39-5106.  Short  title. 

39-5103.  Standards  for  the  provision  of  fi- 
nancial assistance. 
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39-5 lOOo  Legislative  findings.  —  The  legislature  of  the  state  of  Idaho 
finds  that: 

(1)  Families  are  the  major  providers  of  support,  care,  information,  train- 
ing, and  other  services  to  their  family  members  with  developmental  disabil- 
ities. 

(2)  Families  with  individuals  who  have  developmental  disabilities  may 
experience  extraordinary  financial  outlays,  physical  and  emotional  chal- 
lenges, and  daily  stress. 

(3)  Failure  to  provide  the  necessary  services  and  supports  to  families 
with  a  member  with  developmental  disabilities  can  result  in  admission  of 
the  individual  to  institutional  care. 

(4)  Flexible  and  coordinated  support  and  assistance  to  families  avoids 
duplication  of  services,  uses  existing  resources  more  efficiently,  and  pre- 
vents gaps  in  services  to  families. 

(5)  A  family's  ability  to  make  informed  decisions  regarding  in-home  or 
out-of-home  living  arrangements  for  a  member  who  has  a  developmental 
disability  is  critical  to  the  quality  and  cost-effective  care  of  their  family 
member. 

(6)  Family  support  and  in-home  assistance  promotes  and  enhances  the 
family's  capacity  to  provide  care. 

(7)  Family  support  and  in-home  assistance  stimulates  the  formation  of 
community  supports  to  use  public  dollars  more  efficiently. 

Therefore,  it  is  in  the  interest  of  the  state  of  Idaho  to  provide  in-home 
assistance  for  families  for  supports  that  enable  family  members  with 
developmental  disabilities  to  reside  at  home. 

History. 

I.C.,  §  39-5100,  as  added  by  1997,  ch.  33, 
§  2,  p.  56. 

39-5101*  Purpose*  —  This  act  authorizes  a  program  of  financial  assis- 
tance to  eligible  families  who  agree  to  carry  out  home-based  support  for 
their  family  members  with  developmental  disabilities. 

History. 

I.C.,  §  39-5101,  as  added  by  1981,  ch.  234, 
§  1,  p.  472;  am.  1997,  ch.  33,  §  3,  p.  56. 

STATUTORY  NOTES 

Compiler's  Notes.  234,  which  is  compiled  as  §§  39-5101  to  39- 

The  words  "this  act"  refer  to  S.L.  1981,  ch.      5106. 

39-5102.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Department"  means  the  Idaho  department  of  health  and  welfare. 

(2)  "Developmental  disability"  means  a  chronic  disability  of  an  individual 
which  appears  before  the  age  of  twenty-two  (22)  years  of  age  and: 

(a)  Is  attributable  to  an  impairment,  such  as  intellectual  disability, 
cerebral  palsy,  epilepsy,  autism  or  a  condition  found  to  be  closely  related 
to  or  similar  to  one  (1)  of  these  impairments  that  requires  similar 
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treatment  or  services,  or  is  attributable  to  dyslexia  resulting  from  such 
impairments;  and 

(b)  Results  in  substantial  functional  limitations  in  three  (3)  or  more  of  the 
following  areas  of  major  life  activity:  self-care,  receptive  and  expressive 
language,  learning,  mobility,  self-direction,  capacity  for  independent 
living,  or  economic  self-sufficiency;  and 

(c)  Reflects  the  need  for  a  combination  and  sequence  of  special,  interdis- 
ciplinary treatment  or  other  services  which  are  of  lifelong  or  extended 
duration  and  individually  planned  and  coordinated, 

(3)  "Director"  means  the  director  of  the  Idaho  department  of  health  and 
welfare. 

(4)  "Family"  means  a  group  of  interdependent  persons  residing  in  the 
same  household  and  includes  an  individual  with  a  developmental  disability 
and  one  (1)  or  more  of  the  following: 

(a)  A  birth  or  adoptive  mother  or  father,  stepparent,  brother,  sister  or  any 
combination;  or 

(b)  Extended  blood  relatives,  such  as  a  grandparent,  aunt,  uncle,  nephew 
or  niece;  or 

(c)  Legal  guardian. 

The  term  "family"  does  not  include  paid  providers  of  care. 

(5)  "In-home  assistance  application"  means  a  written  document  describ- 
ing the  needs  of  an  individual  with  developmental  disabilities  and  specify- 
ing the  services  or  supports  required. 

(6)  "Institution"  means  any  public  or  private  residential  facility  which  is 
licensed  in  the  state  of  Idaho  for  the  purpose  of  providing  care  and 
treatment  for  individuals  with  developmental  disabilities. 

History.  §  1,  p.  472;  am.  1997,  ch.  33,  §  4,  p.  56;  am. 

I.C.,  §  39-5102,  as  added  by  1981,  ch.  234,      2010,  ch.  235,  §  30,  p.  542. 

STATUTORY  NOTES 

Cross  References.  graph  (2)(a),  substituted  "intellectual  disabil- 

Department  of  health  and  welfare,  §  56-      ity"  for  "mental  retardation";  and  redesig- 

1001  et  seq.  nated  former  subsection  (6)  as  subsection  (4), 


Amendments. 

The  2010  amendment,  by  ch.  235,  in  para- 


redesignating  the  subsequent  subsections  ac- 
cordingly. 


39-5103.    Standards  for  the  provision  of  financial  assistance*  — 

The  director  of  the  Idaho  department  of  health  and  welfare  shall  have  the 
power  and  it  shall  be  his  duty  to  promulgate  appropriate  rules  necessary  to 
implement  and  enforce  the  following  standards  for  the  provision  of  in-home 
assistance: 

(1)  Financial  assistance  provided  under  this  chapter  shall  not  exceed  two 
hundred  fifty  dollars  ($250)  per  month  per  individual,  except  that  this  limit 
may  be  waived  by  the  department  in  cases  of  extraordinary  need. 

(2)  The  amount  of  a  grant  of  assistance  shall  be  made  based  upon  the 
need  for  services  as  specified  in  section  39-5103(4),  Idaho  Code,  without 
regard  to  the  family's  income  or  eligibility  for  any  other  program  adminis- 
tered by  the  department. 

(3)  Receipt  of  supports  will  be  determined  on  an  individual  family  basis. 
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Support  priorities  will  be  determined  with  consideration  for  the  following 
criteria: 

(a)  Families  of  individuals  with  a  developmental  disability  who  will  be 
able  to  return  to  a  home  setting  from  an  institution  and  to  those  families 
for  whom  supports  will  prevent  placement  of  the  member  with  a  devel- 
opmental disability  in  an  institution; 

(b)  Severity  of  consequences  without  supports; 

(c)  Urgency  of  need; 

(d)  Availability  of  funds. 

(4)  Assistance  moneys  may  be  used  for  the  following  when  no  other 
assistance  is  available: 

(a)  Diagnostic  and  evaluative  procedures; 

(b)  Purchase  of  special  equipment; 

(c)  Specialized  therapies; 

(d)  Special  diets; 

(e)  Medical  and  dental  care  not  covered  under  the  family's  health  insur- 
ance or  other  publicly  funded  programs; 

(f)  Home  health  or  personal  assistance  services; 

(g)  Counseling  for  the  individual  or  family,  including  behavior  manage- 
ment; 

(h)  Respite  care  or  out  of  the  ordinary  expenses  related  to  supervised  care 

according  to  the  approved  in-home  assistance  application,  including 

necessary  related  sibling  care; 

(i)  Environmental  adaptations  and  technical  assistance  as  necessary  to 

permit  successful  integration  and  access; 

(j)  Special  clothing  including  incontinence  supplies; 

(k)  Necessary  supports  for  participation  in  recreational  services; 

(I)  Transportation; 

(m)  Housing  modifications  for  the  purpose  of  accessibility  or  ease  in 

handling;  and 

(n)  Similar  or  related  costs. 

(5)  Families  shall  choose  providers  of  services. 

(6)  Assistance  moneys  shall  not  be  used  for  the  payment  of  educational  or 
educationally  related  services  which  properly  are  the  responsibility  of  local 
public  schools. 

(7)  Supports  under  this  chapter  shall  not  replace  or  reduce  other  public 
benefits  to  families,  or  be  considered  as  resources  or  income  in  any  eligibility 
determination  or  sliding  fee  scale. 

History. 

I.C.,  §  39-5103,  as  added  by  1981,  ch.  234, 
§  1,  p.  472;  am.  1997,  ch.  33,  §  5,  p.  56. 

39-5104.  Eligibility.  —  A  family  is  eligible  to  participate  in  the  family 
support  and  in-home  assistance  program  if  the  family: 

(1)  Resides  within  the  state  of  Idaho; 

(2)  Includes  a  family  member  with  a  developmental  disability; 

(3)  Expresses  willingness  for  the  family  member  with  a  developmental 
disability  to  reside  at  home; 
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(4)  Submits  an  in-home  assistance  application  for  the  family  member 
with  a  developmental  disability; 

(5)  Obtains  the  agreed-upon  services  or  equipment;  and 

(6)  Accounts  for  the  funds  expended  for  the  agreed-upon  services  and 
equipment. 

History. 

LC.,  §  39-5104,  as  added  by  1981,  ch.  234, 
§  1,  p.  472;  am.  1997,  ch.  33,  §  6,  p.  56. 

39-5105.    Discontinuance  of  assistance.  —  Assistance  may  be  termi- 
nated under  the  following  conditions: 

(1)  The  family  or  individual  requests  termination; 

(2)  Death  of  the  individual  with  a  developmental  disability; 

(3)  Eligibility  criteria  are  no  longer  met;  or 

(4)  Inadequate  funds  are  available  for  continuance. 

History. 

LC,  §  39-5105,  as  added  by  1981,  ch.  234, 
§  1,  p.  472;  am.  1997,  ch.  33,  §  7,  p.  56. 

39-5106,    Short  title.  —  This  chapter  shall  be  known  and  cited  as  the 
"Developmental  Disabilities  Family  Support  and  In-Home  Assistance  Act." 

History. 

LC,  §  39-5106,  as  added  by  1981,  ch.  234, 
§  1,  p.  472;  am.  1997,  ch.  33,  §  8,  p.  56. 

CHAPTER  52 
DOMESTIC  VIOLENCE  PROJECT  GRANTS 


39-5201.  Declaration  of  policy.  39-5208.  Responsibilities  and  duties. 

39-5202.  Definitions.  39-5209.  Rules. 

39-5203.  Council  on  domestic  violence  and      39.5210.  Eligible  projects. 

QQ  „n4    r^^^SS18tanCe'  39-5211.  Qualifications  of  applicants. 

39-5204.  Composition.  or.  _010    ^         ±>i  •    j. 

39-5205.  Appointment  and  term  of  office.  39-5212.  Domestic  violence  project  account. 

39-5206.  Compensation  and  expenses.  39-5213.  Fee  imposed. 
39-5207.  Organization  of  council  —  Employ- 
ment of  necessary  personnel. 

39-5201.  Declaration  of  policy.  —  The  legislature  finds  that  domestic 
violence  is  an  issue  of  growing  concern.  Research  findings  show  that 
domestic  violence  constitutes  a  significant  percentage  of  homicides,  aggra- 
vated assaults,  and  assaults  and  batteries  in  the  United  States.  Domestic 
violence  is  a  disruptive  influence  on  personal  and  community  life  and  is 
often  interrelated  with  a  number  of  other  family  problems  and  stresses. 
Refuge  for  victims  of  domestic  violence  is  essential  to  provide  protection  to 
victims  from  further  abuse  and  physical  harm.  Refuge  provides  temporary 
safety  and  resources  to  victims  who  may  not  have  access  to  such  things  if 
they  remain  in  abusive  situations. 

It  is  the  purpose  of  the  legislature  in  the  adoption  of  this  chapter  to 


45  DOMESTIC  VIOLENCE  PROJECT  GRANTS  39-5203 

provide  funding  for  projects  in  the  several  areas  of  the  state  for  the  purpose 
of  aiding  victims  of  domestic  violence  and  other  crimes. 

It  is  understood  that  the  intention  of  the  provisions  of  this  chapter  is  not 
to  supersede  the  authority  or  responsibilities  of  agencies  of  state  govern- 
ment responsible  for  providing  services  to  persons  pursuant  to  the  child 
protective  act,  crime  victims  compensation  act  or  adult  protective  provisions 
in  the  Idaho  Code. 

History. 

I.C.,  §  39-5201,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  2000,  ch.  343,  §  1,  p.  1161. 

STATUTORY  NOTES 

Cross  References.  Parent  and  child,  §  32-1001  et  seq. 

Adult  abuse,  neglect  and  exploitation  act,  «         „     ,   «T  , 

s  ^q  p^m  *+  con  Compiler's  Notes. 

*  ChHd protectee  act,  §  16-1601  et  seq.  ^  1982  acts,  chapters  181  and  286  pur- 

Crime  victims  compensation  act,  §  72-1001  P°rte?  *  create  a  new  chapter  52  in  Title  39. 

,                                F                    '  Chapter  181  was  compiled  as  Title  39,  chapter 

et£?q-                   ,         ,,,            *oo«ni*  52  (§§  39-5201  to  39-5213)  while  chapter  286 

Divorce,  grounds  and  defenses,  §  32-601  et  was  designated  by  the  compiler  as  Title  39, 

seq.  chapter  53  through  the  use  of  brackets.  The 

Marriage  contract,  §  32-201  et  seq.  redesignation  of  the  sections  enacted  by  S.L. 

Marriage  licenses,  certificates  and  records,  1982,  chapter  286  was  made  permanent  by 

§  32-401  et  seq.  S.L.  1991,  chapter  329. 

39-5202.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Domestic  violence"  means  the  physical  injury,  sexual  abuse  or  forced 
imprisonment  or  threat  thereof  of  a  family  or  household  member. 

(2)  "Family  or  household  member"  means  one  who  is  related  by  blood, 
marriage,  or  who  resides  or  has  resided  with  or  has  been  married  to  the 
person  committing  the  domestic  violence. 

(3)  "Safe  house"  means  a  place  available  on  an  as  needed  basis  for 
temporary  residence  to  victims  of  domestic  violence  and  their  children. 

(4)  "Refuge"  means  a  place  available  on  a  twenty-four  (24)  hour,  seven  (7) 
days  a  week  basis,  to  provide  temporary  residence  to  victims  of  domestic 
violence  and  their  children. 

(5)  "Crisis  line"  means  an  emergency  twenty-four  (24)  hour  telephone 
service  staffed  by  persons  able  to  provide  information  and  referral  to 
community  services. 

(6)  "Council"  means  the  Idaho  council  on  domestic  violence  and  victim 
assistance  created  in  section  39-5203,  Idaho  Code. 

History. 

I.C.,  §  39-5202,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  2000,  ch.  343,  §  2,  p.  1161. 

39-5203o  Council  on  domestic  violence  and  victim  assistance.  — 
(1)  The  Idaho  council  on  domestic  violence  and  victim  assistance  is  hereby 
established.  The  council  shall  be  the  advisory  body  for  programs  and 
services  affecting  victims  of  domestic  violence  and  other  crimes  in  Idaho. 

(2)  For  budgetary  purposes  and  for  administrative  support  purposes,  the 
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council  shall  be  assigned,  by  the  governor,  to  a  department  or  office  within 
the  state  government. 

History. 

I.C.,  §  39-5203,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  2000,  ch.  343,  §  3,  p.  1161. 

39-5204.  Composition.  —  The  council  shall  consist  of  seven  (7)  mem- 
bers appointed  by  the  governor.  At  least  one  (1)  member  shall  reside  in  each 
of  the  seven  (7)  [six  (6)]  substate  regions  established  pursuant  to  section 
39-104,  Idaho  Code.  Members  shall  be  representative  of  persons  who  have 
been  victims  of  domestic  violence,  care  providers,  law  enforcement  officials, 
medical  and  mental  health  personnel,  counselors,  and  interested  and 
concerned  members  of  the  general  public. 

History. 

I.C.,  §  39-5204,  as  added  by  1982,  ch.  181, 
§  1,  p.  469. 

STATUTORY  NOTES 

Compiler's  Notes.  quality  pursuant  to  §  39-104;  Coeur  d'Alene, 

The  bracketed  inserted  was  added  by  the  Lewiston,  Boise,  Idaho  Falls,  Pocatello,  and 

compiler  to  reflect  the  six  substate  regions  Twin  Falls  regions, 
created  by  the  department  of  environmental 

39-5205.  Appointment  and  term  of  office.  —  Each  member  of  the 
council  shall  be  appointed  for  a  term  of  three  (3)  years,  except  that  of  the 
members  first  appointed;  two  (2)  shall  be  appointed  for  a  term  of  one  (1) 
year,  two  (2)  shall  be  appointed  for  a  term  of  two  (2)  years,  and  three  (3)  shall 
be  appointed  for  a  term  of  three  (3)  years.  If  a  vacancy  occurs,  a  new  member 
shall  be  appointed  in  accordance  with  the  provisions  of  the  original 
appointment  for  the  unexpired  portion  of  the  vacated  term.  Members  may 
be  replaced  because  of  poor  attendance,  lack  of  participation  in  the  council's 
work,  or  malfeasance  in  office. 

History. 

I.C.,  §  39-5205,  as  added  by  1982,  ch.  181, 
§  1,  p.  469. 

39-5206.  Compensation  and  expenses.  —  Members  of  the  council 
shall  be  entitled  to  receive  actual  and  necessary  expenses  plus  compensa- 
tion as  provided  in  section  59-509(g),  Idaho  Code. 

History. 

I.C.,  §  39-5206,  as  added  by  1982,  ch.  181, 
§  1,  p.  469. 

39-5207.  Organization  of  council  —  Employment  of  necessary 
personnel.  —  (1)  The  council  shall  annually  designate  one  (1)  of  its 
members  to  serve  as  chairman  and  one  (1)  member  to  serve  as  vice 
chairman,  who  shall  act  as  chairman  in  the  chairman's  absence.  The 
chairman  shall  call  meetings  as  provided  in  the  rules  of  the  council. 
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(2)  The  council  shall  adopt  and  amend  rules  governing  its  proceedings, 
activities  and  organization  including,  but  not  limited  to,  provisions  govern- 
ing a  quorum,  procedure,  frequency  and  location  of  meetings,  and  establish- 
ment, functions  and  membership  of  council  committees. 

(3)  The  council  may  employ  and  shall  fix  the  compensation,  subject  to 
provisions  of  chapter  53,  title  67,  Idaho  Code,  of  such  personnel  as  may  be 
necessary  including,  but  not  limited  to,  an  administrator,  who  shall  be 
designated  as  the  executive  director  of  the  council  and  who  shall  be  exempt 
from  the  provisions  of  chapter  53,  title  67,  Idaho  Code. 

History. 

I.C.,  §  39-5207,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  2000,  ch.  343,  §  4,  p.  1161. 

39-5208.    Responsibilities  and  duties.  —  The  council  shall: 

(1)  Establish  standards  for  projects  applying  for  grants  from  the  council 
under  this  chapter; 

(2)  Disseminate  information  on  availability  of  funds  and  the  application 
process; 

(3)  Receive  grant  applications  for  the  development  and  establishment  of 
projects  for  victims  of  domestic  violence  and  certain  other  crimes; 

(4)  Distribute  funds  after  approval  of  projects  meeting  council  standards; 

(5)  Assess,  review  and  monitor  the  services  and  programs  being  provided 
for  victims  of  domestic  violence  and  other  crimes  under  this  chapter; 

(6)  Monitor  programs  and  services  for  victims  of  domestic  violence  and 
other  crimes  to  assure  nonduplication  of  services  and  to  encourage  efficient 
and  coordinated  use  of  resources  in  the  provision  of  services; 

(7)  Compile  data  on  the  services  and  programs  provided  to  victims  of 
domestic  violence  and  other  crimes  and  the  geographic  incidence  of  domestic 
violence  and  other  crimes  in  this  state;  and 

(8)  Submit  annual  reports  to  the  governor  and  the  legislature. 

History. 

I.C.,  §  39-5208,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  2000,  ch.  343,  §  5,  p.  1161. 

39-5209.  Rules.  —  The  council  shall  promulgate,  adopt  and  amend 
rules  and  criteria  to  implement  the  provisions  of  this  chapter  regarding 
applications  and  grants  for  domestic  violence  project  funding  and  for 
funding  under  any  other  grant  program  administered  by  the  council.  Such 
promulgation,  adoption  and  amendment  shall  be  in  compliance  with  the 
provisions  of  chapter  52,  title  67,  Idaho  Code. 

History. 

I.C.,  §  39-5209,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  2000,  ch.  343,  §  6,  p.  1161. 

39-5210.  Eligible  projects.  —  To  be  eligible  for  domestic  violence 
grants  pursuant  to  this  chapter,  a  project  must  provide  a  safe  house  or 
refuge  and  a  crisis  line,  except  in  the  case  of  a  project  providing  services  to 
batterers.  No  funds  may  be  granted  to  batterer  programs  from  the  domestic 
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violence  project  account  which  are  derived  from  marriage  license  or  divorce 
fees.  Other  services  which  may  be  provided  include,  but  are  not  limited  to: 

(1)  Counseling; 

(2)  Educational  services  for  community  awareness,  for  prevention  of 
domestic  violence  and  for  the  care,  treatment  and  rehabilitation  of  parties  to 
domestic  violence; 

(3)  Support  groups; 

(4)  Assistance  in  obtaining  legal,  medical,  psychological  or  vocational 
services. 

History.  1992,  ch.  51,  §  1,  p.  156;  am.  2000,  ch.  343, 

I.C.,  §  39-5210,  as  added  by  1982,  ch.  181,      §  7,  p.  1161. 
§  1,  p.  469;  am.  1990,  ch.  243,  §  1,  p.  695;  am. 

STATUTORY  NOTES 

Cross  References. 

Domestic  violence  project  account,  §  39- 
5212. 

39-5211,  Qualifications  of  applicants.  —  To  qualify  for  domestic 
violence  grants  under  the  provisions  of  this  chapter,  an  applicant  must: 

(1)  Propose  to  operate  and  provide  an  eligible  project; 

(2)  Be  a  private,  nonprofit  corporation  of  the  state  of  Idaho,  or  a  public 
entity  of  the  state  of  Idaho; 

(3)  Provide  matching  moneys  equal  to  twenty-five  percent  (25%)  of  the 
amount  of  the  grant.  The  applicant  may  contribute  to  or  provide  the 
required  local  matching  funds.  The  value  of  in-kind  contributions  and 
volunteer  labor  from  the  community  may  be  computed  and  included  as  part 
of  the  local  matching  requirement; 

(4)  Require  persons  employed  by  or  volunteering  services  to  the  project  to 
maintain  the  confidentiality  of  any  information  that  would  identify  individ- 
uals served  by  the  project;  such  information  identifying  individuals  served 
by  the  project  shall  be  subject  to  disclosure  according  to  chapter  3,  title  9, 
Idaho  Code; 

(5)  Require  victims  to  reimburse  the  project  monetarily  or  through 
volunteer  efforts  for  services  provided  as  they  are  able  to  do  so.  Minimum 
reimbursement  may  be  established  by  the  council,  with  a  sliding  scale  of 
reimbursement  based  on  the  victim's  ability  to  pay; 

(6)  Provide  a  policy  of  nondiscrimination  in  its  admissions  and  provision 
of  services  on  the  basis  of  race,  religion,  gender,  color,  age,  marital  status, 
national  origin  or  ancestry. 

History.  §  1,  p.  469;  am.  1990,  ch.  213,  §  45,  p.  480; 

I.C,  §  39-5211,  as  added  by  1982,  ch.  181,      am.  2000,  ch.  343,  §  8,  p.  1161. 

STATUTORY  NOTES 

Effective  Dates.  amended  by  §  16  of  S.L.  1991,  ch.  329  pro- 

Section    111    of  S.L.    1990,    ch.    213    as      vided  that  §§  3  through  45  and  48  through 
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110  of  the  act  should  take  effect  July  1,  1993 
and  that  §§  1,  2,  46  and  47  should  take  effect 
July  1,  1990. 

39-5212.  Domestic  violence  project  account.  —  There  is  hereby 
created  in  the  state  operating  fund  the  domestic  violence  project  account. 
Moneys  received  from  the  fees  imposed  by  section  39-5213,  Idaho  Code,  and 
section  39-6312,  Idaho  Code,  shall  be  credited  to  the  account  and  shall  be 
perpetually  appropriated  to  the  council  on  domestic  violence  and  victim 
assistance  for  grants  for  domestic  violence  projects  and  to  meet  the  costs  of 
maintaining  the  operation  of  the  council. 

Eligible  projects  shall  be  given  priority  by  the  council  based  upon  an 
allocation  of  funds  to  projects  in  the  seven  (7)  [six  (6)]  substate  regions 
established  pursuant  to  section  39-104,  Idaho  Code,  in  the  proportion  that 
marriage  licenses  are  filed  in  each  region. 

History.  §  1,  p.  469;  am.  1990,  ch.  243,  §  2,  p.  695;  am. 

I.C.,  §  39-5212,  as  added  by  1982,  ch.  181,      2000,  ch.  343,  §  9,  p.  1161. 

STATUTORY  NOTES 

Compiler's  Notes.  quality  pursuant  to  §  39-104;  Coeur  d'Alene, 

The  bracketed  inserted  was  added  by  the  Lewiston,  Boise,  Idaho  Falls,  Pocatello,  and 

compiler  to  reflect  the  six  substate  regions  Twin  Falls  regions, 
created  by  the  department  of  environmental 

39-5213.  Fee  imposed.  —  (1)  In  addition  to  the  fee  due  to  the  county 
recorder  of  each  county  of  this  state  under  the  provisions  of  section  31-3205, 
Idaho  Code,  for  the  issuance  of  a  marriage  license,  the  recorder  shall  collect 
upon  presentation  of  proper  identification  by  the  applicants  an  additional 
fee  of  fifteen  dollars  ($15.00)  for  each  license  issued,  which  additional  fee 
shall  be  remitted  to  the  state  treasurer  for  credit  to  the  "domestic  violence 
project  account"  created  in  section  39-5212,  Idaho  Code. 

(2)  In  addition  to  any  other  fee  imposed  for  filing  an  action  for  divorce  in 
the  district  court,  there  shall  be  collected  a  fee  of  twenty  dollars  ($20.00)  for 
each  divorce  action,  separately  identified,  which  additional  fee  shall  be 
remitted  to  the  state  treasurer  for  credit  to  the  domestic  violence  project 
account  created  in  section  39-5212,  Idaho  Code. 

History. 

I.C.,  §  39-5213,  as  added  by  1982,  ch.  181, 
§  1,  p.  469;  am.  1990,  ch.  244,  §  1,  p.  696, 

CHAPTER  53 
ADULT  ABUSE,  NEGLECT  AND  EXPLOITATION  ACT 

SECTION.  SECTION. 

39-5301.  Short  title.  39-5303A.  Exemption  from  duty  to  report  — 
39-5301  A.  Declaration  of  policy.  Limited  application  of  exemp- 

39-5302.  Definitions.  tion. 

39-5303.  Duty  to  report  cases  of  abuse,  ne-  39-5304.  Reporting  requirements,  investiga- 

glect  or  exploitation  of  vulner-  tion,  emergency  access. 

able  adults.  39-5305.  Inspections  —  Right  of  entry. 
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SECTION.  SECTION. 

39-5306.  Supportive  services  and  disclosure.       39-5311.  Effect  of  actions  taken  pursuant  to 
39-5307.  Access  to  records.  the  natural  death  act. 

39-5308.  Interagency  cooperation.  39-5312.  Rules. 

39-5309.  Coordination  of  services. 
39-5310.  Report  to  law  enforcement  —  Pros- 
ecution. 

39-5301.  Short  title.  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Adult  Abuse,  Neglect  and  Exploitation  Act." 

History.  §  2,  p.  734;  am.  and  redesig.  1991,  ch.  329, 

I.C.,  §  39-5201,  as  added  by  1982,  ch.  286,      §  2,  p.  846. 

STATUTORY  NOTES 

Cross  References,  least  restrictive  environment  to  assure  maxi- 

Medical  Consent  and  Natural  Death  Act,      mum  independence  of  the  individuals  served. 

§  £9"f  5°3  et  Srq'  *     i>    ,.V1    c  iC       Nothing  in  this  act  shall  be  construed  to 

Protection  of  persons  under  disability,  §  15-  ,,      .  ,,.     ,     .,      ,         .         ,  ,        , 

,-  -ni    ,  r  authorize  or  obligate  the  department  to  act  or 

"Residential  care  or  assisted  living  act,  §  39-      intervene  in  situations  more  appropriately 
3301  et  seq.  addressed  in  the  domestic  violence  act." 

Legislative  Intent.  Compiler's  Notes. 

Section  1  of  S.L.  1991,  ch.  329  read,  "The  Two  1982  acts,  chapters  181  and  286,  pur- 
intent  of  this  legislation  is  to  ensure  that  the  ported  to  create  a  new  chapter  52  in  Title  39. 
adult  population  (eighteen  (18)  years  of  age  Chapter  181  was  compiled  as  Title  39,  chapter 
and  older)  in  the  state  of  Idaho  is  protected  52  (§§  39-5201  to  39-5213)  while  chapter  286 
from  abuse,  neglect  and  exploitation  through  was  designated  by  the  compiler  as  Title  39, 
the  joint  efforts  of  the  Idaho  department  of  chapter  53  through  the  use  of  brackets.  The 
health  and  welfare  and  law  enforcement  ser-  redesignation  of  the  sections  enacted  by  S.L. 
vices.  A  secondary  purpose  is  to  ensure  that  1982,  chapter  286  was  made  permanent  by 
these  protective  services  are  provided  in  the  S.L.  1991,  chapter  329. 

39-5301  A,  Declaration  of  policy,  —  (1)  It  is  the  intent  of  the  adult 
abuse,  neglect  and  exploitation  act  to  authorize  the  fewest  possible  restric- 
tions on  the  exercise  of  personal  freedom  and  religious  beliefs  consistent 
with  a  vulnerable  adult's  need  for  services  and  to  empower  vulnerable 
adults  to  protect  themselves. 

(2)  The  legislature  recognizes  that  vulnerable  adults  sometimes  experi- 
ence difficulties  managing  their  own  affairs  or  are  unable  to  protect 
themselves  from  abuse,  neglect  or  exploitation.  Often,  vulnerable  adults 
cannot  find  others  who  are  able  or  willing  to  provide  assistance. 

(3)  The  commission  is  directed  to  investigate  allegations  of  abuse,  ne- 
glect, self-neglect  or  exploitation  involving  a  vulnerable  adult,  to  make 
appropriate  referrals  to  law  enforcement,  and  to  arrange  for  the  provision  of 
necessary  services.  Further,  the  commission  shall  honor  a  vulnerable  adult's 
freedom  of  choice  and  right  to  self-determination.  When  it  becomes  neces- 
sary for  the  commission  to  assist  a  vulnerable  adult,  actions  shall  be 
tempered  by  the  requirements  of  due  process  and  must  place  the  fewest 
possible  restrictions  on  personal  freedom.  Services  provided  under  this  act 
are  also  intended  to  provide  assistance  to  caregiving  families  experiencing 
difficulties  in  maintaining  functionally  impaired  relatives  in  the  household. 

(4)  In  the  process  of  carrying  out  its  adult  protection  responsibilities,  the 
commission  is  directed  to  make  effective  use  of  multidisciplinary  services 
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available  through  any  and  all  public  agencies,  community-based  organiza- 
tions, and  informal  resources. 

History. 

I.C.,  §  39-5301A,  as  added  by  1998,  ch.  308, 
§  2,  p.  1012. 

STATUTORY  NOTES 

Compiler's  Notes.  which  is  compiled  as  §§  39-5301A  to  39-5303, 

The  term  "this  act"  in  the  last  sentence  in  39-5304  to  39-5306,  and  39-5308  to  39-5310. 
subsection  (3)  refers  to  S.L.  1998,  ch.  308, 

39-5302.    Definitions.  —  For  the  purposes  of  this  chapter: 

(1)  "Abuse"  means  the  intentional  or  negligent  infliction  of  physical  pain, 
injury  or  mental  injury. 

(2)  "Caretaker"  means  any  individual  or  institution  that  is  responsible  by 
relationship,  contract,  or  court  order  to  provide  food,  shelter  or  clothing, 
medical  or  other  life-sustaining  necessities  to  a  vulnerable  adult. 

(3)  "Commission"  means  the  Idaho  commission  on  aging,  established 
pursuant  to  chapter  50,  title  67,  Idaho  Code. 

(4)  "Contractor"  means  an  area  agency  on  aging  and  its  duly  authorized 
agents  and  employees  providing  adult  protection  services  pursuant  to  a 
contract  with  the  commission  in  accordance  with  section  67-5011,  Idaho 
Code.  The  commission  designates  area  agencies  on  aging  pursuant  to  42 
U.S.C.A.  3025(a)(2)(A)  and  may  establish  by  rule  when  duties  or  obligations 
under  this  chapter  may  be  fulfilled  by  an  area  agency  on  aging. 

(5)  "Department"  means  the  Idaho  department  of  health  and  welfare. 

(6)  "Emergency"  means  an  exigent  circumstance  in  which  a  vulnerable 
adult's  health  and  safety  is  placed  in  imminent  danger.  Imminent  danger  is 
when  death  or  severe  bodily  injury  could  reasonably  be  expected  to  occur 
without  intervention. 

(7)  "Exploitation"  means  an  action  which  may  include,  but  is  not  limited 
to,  the  unjust  or  improper  use  of  a  vulnerable  adult's  financial  power  of 
attorney,  funds,  property,  or  resources  by  another  person  for  profit  or 
advantage. 

(8)  "Neglect"  means  failure  of  a  caretaker  to  provide  food,  clothing, 
shelter  or  medical  care  reasonably  necessary  to  sustain  the  life  and  health 
of  a  vulnerable  adult,  or  the  failure  of  a  vulnerable  adult  to  provide  those 
services  for  himself. 

(9)  "Supportive  services"  means  noninvestigatory  remedial,  social,  legal, 
health,  educational,  mental  health  and  referral  services  provided  to  a 
vulnerable  adult. 

(10)  "Vulnerable  adult"  means  a  person  eighteen  (18)  years  of  age  or  older 
who  is  unable  to  protect  himself  from  abuse,  neglect  or  exploitation  due  to 
physical  or  mental  impairment  which  affects  the  person's  judgment  or 
behavior  to  the  extent  that  he  lacks  sufficient  understanding  or  capacity  to 
make  or  communicate  or  implement  decisions  regarding  his  person. 

Nothing  in  this  chapter  shall  be  construed  to  mean  a  person  is  abused, 
neglected,  or  exploited  for  the  sole  reason  he  is  relying  upon  treatment  by 
spiritual  means  through  prayer  alone  in  accordance  with  the  tenets  and 
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practices  of  a  recognized  church  or  religious  denomination;  nor  shall  the 
provisions  of  this  chapter  be  construed  to  require  any  medical  care  or 
treatment  in  contravention  of  the  stated  or  implied  objection  of  such  a 
person. 

History.  §  3,  p.  846;  am.  1996,  ch.  78,  §  1,  p.  246;  am. 

I.C.,  §  39-5202,  as  added  by  1982,  ch.  286,      1998,  ch.  308,  §  3,  p.  1012;  am.  2008,  ch.  209, 
§  2,  p.  734;  am.  and  redesig.  1991,  ch.  329,      §  2,  p.  663. 

STATUTORY  NOTES 

Cross  References.  ported  to  create  a  new  chapter  52  in  Title  39. 

Department  of  health  and  welfare,  §  56-  Chapter  181  was  compiled  as  Title  39,  chapter 

1001  et  seq  52  (§§  39-5201  to  39-5213)  while  chapter  286 

Amendments.  was  designated  by  tne  compiler  as  Title  39, 

The  2008  amendment,  by  ch.  209,  in  sub-  chapter  53  through  the  use  of  brackets.  The 

section  (7),  substituted  "unjust  or  improper  redesignation  of  the  sections  enacted  by  S.L. 

use"  for   "misuse,"  and   inserted   "financial  1982,  chapter  286  was  made  permanent  by 

power  of  attorney."  S.L.  1991,  chapter  329. 

Compiler's  Notes. 

Two  1982  acts,  chapters  181  and  286,  pur- 

39-5303.    Duty  to  report  cases  of  abuse,  neglect  or  exploitation  of 

vulnerable  adults.  —  (1)  Any  physician,  nurse,  employee  of  a  public  or 
private  health  facility,  or  a  state  licensed  or  certified  residential  facility 
serving  vulnerable  adults,  medical  examiner,  dentist,  ombudsman  for  the 
elderly,  osteopath,  optometrist,  chiropractor,  podiatrist,  social  worker,  police 
officer,  pharmacist,  physical  therapist,  or  home  care  worker  who  has 
reasonable  cause  to  believe  that  a  vulnerable  adult  is  being  or  has  been 
abused,  neglected  or  exploited  shall  immediately  report  such  information  to 
the  commission.  Provided  however,  that  nursing  facilities  defined  in  section 
39-1301(b),  Idaho  Code,  and  employees  of  such  facilities  shall  make  reports 
required  under  this  chapter  to  the  department.  When  there  is  reasonable 
cause  to  believe  that  abuse  or  sexual  assault  has  resulted  in  death  or  serious 
physical  injury  jeopardizing  the  life,  health  or  safety  of  a  vulnerable  adult, 
any  person  required  to  report  under  this  section  shall  also  report  such 
information  within  four  (4)  hours  to  the  appropriate  law  enforcement 
agency. 

(2)  Failure  to  report  as  provided  under  this  section  is  a  misdemeanor 
subject  to  punishment  as  provided  in  section  18-113,  Idaho  Code.  If  an 
employee  at  a  state  licensed  or  certified  residential  facility  fails  to  report 
abuse  or  sexual  assault  that  has  resulted  in  death  or  serious  physical  injury 
jeopardizing  the  life,  health  or  safety  of  a  vulnerable  adult  as  provided 
under  this  section,  the  department  shall  also  have  the  authority  to: 

(a)  Revoke  the  facility's  license  and/or  contract  with  the  state  to  provide 
services; 

(b)  Deny  payment; 

(c)  Assess  and  collect  a  civil  monetary  penalty  with  interest  from  the 
facility  owner  and/or  facility  administrator; 

(d)  Appoint  temporary  management; 

(e)  Close  the  facility  and/or  transfer  residents  to  another  certified  facility; 

(f)  Direct  a  plan  of  correction; 
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(g)  Ban  admission  of  persons  with  certain  diagnoses  or  requiring  special- 
ized care; 

(h)  Ban  all  admissions  to  the  facility; 
(i)  Assign  monitors  to  the  facility;  or 
(j)  Reduce  the  licensed  bed  capacity. 
Any  action  taken  by  the  department  pursuant  to  this  subsection  shall  be 
appealable  as  provided  in  chapter  52,  title  67,  Idaho  Code. 

(3)  Any  person,  including  any  officer  or  employee  of  a  financial  institu- 
tion, who  has  reasonable  cause  to  believe  that  a  vulnerable  adult  is  being 
abused,  neglected  or  exploited  may  report  such  information  to  the  commis- 
sion or  its  contractors. 

(4)  The  commission  and  its  contractors  shall  make  training  available  to 
officers  and  employees  of  financial  institutions  in  identifying  and  reporting 
instances  of  abuse,  neglect  or  exploitation  involving  vulnerable  adults. 

(5)  Any  person  who  makes  any  report  pursuant  to  this  chapter,  or  who 
testifies  in  any  administrative  or  judicial  proceeding  arising  from  such 
report,  or  who  is  authorized  to  provide  supportive  or  emergency  services 
pursuant  to  the  provisions  of  this  chapter,  shall  be  immune  from  any  civil  or 
criminal  liability  on  account  of  such  report,  testimony  or  services  provided 
in  good  faith,  except  that  such  immunity  shall  not  extend  to  perjury,  reports 
made  in  bad  faith  or  with  malicious  purpose  nor,  in  the  case  of  provision  of 
services,  in  the  presence  of  gross  negligence  under  the  existing  circum- 
stances. 

(6)  Any  person  who  makes  a  report  or  allegation  in  bad  faith,  with  malice 
or  knowing  it  to  be  false,  shall  be  liable  to  the  party  against  whom  the  report 
was  made  for  the  amount  of  actual  damages  sustained  or  statutory  damages 
in  the  amount  of  five  hundred  dollars  ($500),  whichever  is  greater,  plus 
attorney's  fees  and  costs  of  suit.  If  the  court  finds  that  the  defendant  acted 
with  malice  or  oppression,  the  court  may  award  treble  actual  damages  or 
treble  statutory  damages,  whichever  is  greater. 

History.  am.  1996,  ch.  78,  §  2,  p.  246;  am.  1998,  ch. 

*  oC"  io3?"5203'  a^addled.by^2'  c,h*  286>      308>  §  4>  P.  1012;  am.  1998,  ch.  396,  §  1,  p. 

!  ^P'     ttk*™-  aflrdfS1§'  19?°'  Ch-  213>       124°;  am-  2000,  ch.  274,  §  119,  p.  799. 
§  46,  p.  480;  am.  1991,  ch.  329,  §  4,  p.  846;  P 

STATUTORY  NOTES 

Cross  References.  former  subsection  2  as  present  subsection  (4), 

Ombudsman  for  the  elderly,  §  67-5009.  and  in  present  subsection  (4),  deleted  "provi- 

A-^.Jw,^^  sion  of"  Allowing  "testimony  or,"  and  inserted 

ThS^I^r!     a  a  au    ±       iQAQ      *        "provided  in  good  faith,"  and  added  subsection 

1ms  section  was  amended  by  two  1998  acts      (5) 

^?ia5^"^C^patibleSdl?vebe?1  *he   1998  amendment,  by  ch.   396,  §  1, 

SIW^'      /TVe£  thf-    tW°r£cts      added  the  present  second  sentence  in  subset 

^^Wr^k^?       tion  (1)'  designated  the  second  sentence  of 

tr^twS?  y  ^fi  e,d5"      former  ^section  (1)  as  the  first  sentence  of 

ferences  which  were  permanently  resolved  by      present  subsection  (2)  and  added  the  second 

chapter  lit  *    y  '      Sentence  of  ^section  (2),  and  its  subdivi- 

de 1998'ameniWnt.  bv  nh    ana.  S  a  in      sions'  and  redesignated  former  subsection  (2) 


The  1998  amendment,  by  ch.  308,  §  4,  in  ^^t^^^T 

subsection  (1),  at  the  end  of  the  first  sentence,  preBent  subsectlon  {S)- 

deleted  "of  health  and  welfare"  following  "un-  Compiler's  Notes. 

der  this  chapter  to  the  department",  added  This  section,  which  was  enacted  as  §  39- 

present  subsections  (2)  and  (3),  redesignated  5203  by  S.L.  1982,  ch.  286,  §  2,  was  amended 
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and  redesignated  as  §  39-5303  by  §  46ofS.L.  Section  46,  Chapter  286,  Laws  of  1990  be 

1990,  ch.  213.  amended".  However,  §  39-5303  was  amended 

Section  4  of  S.L.  1991,  ch.  329  stated  that  by  §  46  of  ch.  213,  Laws  of  1990  and  not  ch. 

"Section  39-5303,  Idaho  Code,  as  amended  in  286. 

39-5303A.  Exemption  from  duty  to  report  —  Limited  application 
of  exemption.  —  (1)  The  requirements  set  forth  in  section  39-5303,  Idaho 
Code,  pertaining  to  the  reporting  of  instances  of  abuse,  neglect  or  exploita- 
tion of  a  vulnerable  adult  to  the  commission  or  the  department  shall  not 
apply  to  situations  involving  resident-to-resident  contact  within  public  or 
private  health  facilities  or  state  licensed  or  certified  facilities  which  serve 
vulnerable  adults,  except  in  those  cases  involving  sex  abuse,  death  or 
serious  physical  injury  that  jeopardizes  the  life,  health  or  safety  of  a 
vulnerable  adult  or  repeated  resident-to-resident  physical  or  verbal  alter- 
cations, not  resulting  in  observable  physical  or  mental  injury,  but  constitut- 
ing an  ongoing  pattern  of  resident  behavior  that  a  facility's  staff  are  unable 
to  remedy  through  reasonable  efforts. 

(2)  This  exemption  applies  only  to  reports  involving  resident-to-resident 
abuse  that  are  to  be  directed  to  the  commission  or  the  department  pursuant 
to  section  39-5303,  Idaho  Code.  This  exemption  shall  not  limit  any  other 
reporting  obligation  or  requirement  whether  statutory  or  otherwise. 

History. 

I.C.,  §  39-5303A,  as  added  by  2000,  ch.  104, 
§  1,  p.  232. 

39-5304.  Reporting  requirements,  investigation,  emergency  ac- 
cess, —  (i)  When  a  report  is  required  pursuant  to  this  chapter,  such  report 
shall  be  made  immediately  to  the  commission  or  appropriate  contractor. 
Provided  however,  that  nursing  facilities  defined  in  section  39-1301(b), 
Idaho  Code,  and  employees  of  such  facilities  shall  make  reports  required 
under  this  chapter  to  the  department.  If  known,  the  report  shall  contain  the 
name  and  address  of  the  vulnerable  adult;  the  caretaker;  the  alleged 
perpetrator;  the  nature  and  extent  of  suspected  abuse,  neglect  or  exploita- 
tion; and  any  other  information  that  will  be  of  assistance  in  the  investiga- 
tion. 

(2)  If  the  allegations  in  the  report  indicate  that  an  emergency  exists,  the 
commission  or  contractor  must  initiate  an  investigation  immediately,  and 
initiate  contact  with  the  alleged  vulnerable  adult  within  twenty-four  (24) 
hours  from  the  time  the  report  is  received.  All  other  investigations  must  be 
initiated  within  seventy-two  (72)  hours  from  the  time  the  report  is  received. 

(3)  The  investigation  shall  include  a  determination  of  the  nature,  extent 
and  cause  of  the  abuse,  neglect,  or  exploitation,  examination  of  evidence  and 
consultation  with  persons  thought  to  have  knowledge  of  the  circumstances 
and  identification,  if  possible,  of  the  person  alleged  to  be  responsible  for  the 
abuse,  neglect  or  exploitation  of  the  vulnerable  adult, 

(4)  Where  no  emergency  exists,  the  commission  or  contractor  may  deter- 
mine, based  on  the  review  of  the  report  and  any  initial  inquiries,  that  an 
interview  with  the  vulnerable  adult  is  not  necessary  to  the  investigation.  If 
the  commission  or  contractor  determines  that  an  interview  is  necessary,  the 
preferred  method  of  interviewing  is  by  means  of  a  personal  visit  with  the 
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vulnerable  adult  in  the  adult's  dwelling.  Alternatively,  the  interview  may 
occur  in  the  local  office  of  the  commission  or  contractor,  or  by  telephone 
conversation,  or  by  any  other  means  available  to  the  commission  or 
contractor.  Decisions  regarding  the  method  of  conducting  any  interview  will 
be  within  the  discretion  of  the  commission  or  contractor. 

(5)  Upon  completion  of  an  investigation,  the  commission  or  contractor 
shall  prepare  a  written  report  of  the  investigation.  The  name  of  the  person 
making  the  original  report  or  any  person  mentioned  in  the  report  shall  not 
be  disclosed  unless  those  persons  specifically  request  such  disclosure  or 
unless  the  disclosure  is  made  pursuant  to  the  commission's  duty  to  notify 
law  enforcement  as  required  in  section  39-5310,  Idaho  Code,  to  a  request  to 
law  enforcement  for  emergency  access,  a  court  order  or  hearing. 

If  the  abuse,  neglect,  or  exploitation  is  substantiated  to  have  occurred  in 
a  state  certified  or  licensed  facility,  a  copy  of  the  findings  shall  be  sent  to  the 
licensing  and  certification  office  of  the  department. 

If  the  commission  or  contractor  determines  that  a  report  is  unsubstanti- 
ated and  that  no  other  law  has  been  violated,  all  records  related  to  the 
report  shall  be  expunged  no  later  than  three  (3)  years  following  the 
completion  of  the  investigation. 

History.  1998,  ch.  308,  §  5,  p.  1012;  am.  2000,  ch.  104, 

I.C.,  §  39-5304,  as  added  by  1991,  ch.  329,  §  2,  p.  232;  am.  2000,  ch.  274,  §  120,  p.  799; 
§  5,  p.  846;  am.  1996,  ch.  78,  §  3,  p.  246;  am.      am.  2001,  ch,  79,  §  1,  p.  199. 

STATUTORY  NOTES 

Amendments.  sary    to    the    investigation,    the    preferred 

This  section  was  amended  by  two  2000  acts  method  of  interviewing  is"  for  "The  commis- 

wnich  appear  to  be  compatible  and  have  been  .                ,       ,       ,    « ,        -,     A  ^    .  ^ 

compiled  together.  S10n  or  contractor  shall  conduct  the  interview, 

The  2000  amendment,  by  ch.  104,  §  2,  at  preferably",  in  the  present  second  sentence, 

the  end  of  the  first  and  second  sentences  in  substituted  "Alternatively,"  for  "If  that  is  not 

subsection  (2),  added  "from  the  time  the  re-  possible",  and  added  the  last  sentence. 

port  is  received";  in  subsection  (4),  deleted  the  The  2000  amendment,  by  ch.  274,  §  120,  in 

former  first  sentence  which  read:  "The  inves-  the  second  sentence  of  subsection  (1),  deleted 

ligation  shall  include  an  interview  with  the  "skilled"  preceding  "nursing  facilities", 
vulnerable  adult,  if  possible  ,  in  the  present 

first  sentence,  substituted  "Where  no  emer-  Compiler's  Notes. 

gency  exists,  the  commission  or  contractor  Former  §  39-5304,  enacted  as  §  39-5204  by 

may  determine,  based  on  the  review  of  the  S.L.  1982,  ch.  286,  §  2,  was  amended  and 

report  and  any  initial  inquiries,  that  an  inter-  redesignated  as   §  39-5306  by  §  8  of  S.L. 

view  with  the  vulnerable  adult  is  not  neces-  1991,  ch.  329. 

39-5305.  Inspections  —  Right  of  entry.  —  (1)  Upon  receiving  infor- 
mation that  a  vulnerable  adult  is  alleged  to  be  abused,  neglected,  or 
exploited,  the  commission  or  contractor  shall  cause  such  investigation  to  be 
made  in  accordance  with  the  provisions  of  this  chapter  as  is  appropriate.  In 
making  the  investigation,  the  commission  or  contractor  shall  use  its  own 
resources  and  may  enlist  the  cooperation  of  peace  officers.  In  an  emergency 
any  authorized  commission  employee  or  contractor  shall  enlist  the  cooper- 
ation of  a  peace  officer  to  ensure  the  safety  of  the  vulnerable  adult,  and  they 
shall  receive  the  peace  officer's  assistance.  Assistance  in  an  emergency  may 
include  entry  on  private  or  public  property  where  a  vulnerable  adult  is 
allegedly  subject  to  abuse,  neglect  or  exploitation,  and  the  removal  and 
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transportation  of  the  vulnerable  adult  to  a  medical  facility,  care-providing 
facility,  or  other  appropriate  and  safe  environment. 

(2)  In  a  nonemergency,  any  peace  officer  may  cooperate  with  an  autho- 
rized commission  employee  or  contractor  in  ensuring  the  safety  of  a 
vulnerable  adult  who  has  been  abused,  neglected  or  exploited,  including  a 
vulnerable  adult  living  in  a  condition  of  self-neglect.  Assistance  shall  only  be 
provided  with  the  consent  of  the  vulnerable  adult  or  his  legal  representa- 
tive. 

(3)  For  the  purposes  of  implementing  or  enforcing  any  provision  of  this 
chapter  or  any  rule  authorized  under  the  provisions  of  this  chapter,  any  duly 
authorized  commission  employee  or  contractor  may,  upon  presentation  of 
appropriate  credentials  at  any  reasonable  time,  with  consent  or  in  an 
emergency,  enter  upon  any  private  or  public  property  where  a  vulnerable 
adult  allegedly  is  subject  to  abuse,  neglect,  or  exploitation. 

(4)  All  inspections  and  searches  conducted  under  the  provisions  of  this 
chapter  shall  be  performed  in  conformity  with  the  prohibitions  against 
unreasonable  searches  and  seizures  contained  in  the  fourth  amendment  to 
the  constitution  of  the  United  States  and  article  I,  section  17,  of  the 
constitution  of  the  state  of  Idaho.  The  state  shall  not,  under  the  authority 
granted  in  this  chapter,  conduct  warrantless  administrative  searches  of 
private  property  except  with  consent,  or  in  an  emergency. 

(5)  If  consent  to  entry  is  not  given,  a  commission  employee  or  contractor 
with  the  assistance  of  the  county  prosecutor  may  obtain,  and  any  magistrate 
or  district  judge  is  authorized  to  issue  a  search  warrant  upon  showing  that 
probable  cause  exists  to  believe  a  vulnerable  adult  is  subject  to  abuse, 
neglect  or  exploitation.  Upon  request  of  a  commission  employee  or  contrac- 
tor, a  peace  officer  shall  serve  the  search  warrant. 

History.  §  6,  p.  846;  am.  1996,  ch.  78,  §  4,  p.  246;  am. 

I.C.,  §  39-5305,  as  added  by  1991,  ch.  329,      1998,  ch.  308,  §  6,  p.  1012. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

Former  §  39-5305,  which  was  enacted  as  Section  111  of  S.L.  1990,  ch.  213  as 
§  39-5205  by  S.L.  1982  ch.  286,  §  2,  was  amended  by  §  16  of  S.L.  1991,  ch.  329  pro- 
amended  and  redesignated  as  §  39-5305  by  vided  that  §§  3  through  45  and  48  through 
§  47  of  S.L.  1990,  ch.  213  and  was  further  110  of  the  act  should  take  effect  July  1,  1993 
amended  and  redesignated  as  §  39-5307  by  and  that  §§  1,  2,  46  and  47  should  take  effect 
§  9  of  S.L.  1991,  ch.  329.  July  1,  1990. 

39-5306.  Supportive  services  and  disclosure.  —  (1)  If  there  is 
substantiated  abuse,  neglect,  or  exploitation  of  a  vulnerable  adult,  the 
commission  or  contractor  has  the  responsibility  to  assist  the  adult  in 
obtaining  available  services. 

(2)  If  the  commission  or  contractor  develops  a  plan  of  supportive  services 
for  the  vulnerable  adult,  the  plan  shall  provide  for  appropriate  supportive 
services  available  to  the  vulnerable  adult  that  are  least  restrictive  to 
personal  freedom  and  shall  provide  encouragement  for  client  self-determi- 
nation and  continuity  of  care. 

(3)  If  the  vulnerable  adult  does  not  consent  to  the  receipt  of  reasonable 
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and  necessary  supportive  services,  or  if  the  vulnerable  adult  withdraws 
consent,  services  shall  not  be  provided  or  continued. 

(4)  If  the  commission  or  contractor  determines  that  a  vulnerable  adult  is 
an  incapacitated  person,  as  defined  in  section  15-5-101(a),  Idaho  Code, 
mentally  ill  as  defined  in  section  66-317,  Idaho  Code,  or  developmentally 
disabled  as  defined  in  section  66-402,  Idaho  Code,  the  commission  or 
contractor  may  petition  the  court  for  protective  proceedings,  appointment  of 
a  guardian  or  conservator  and  such  other  relief  as  may  be  provided  by 
chapter  5,  title  15,  Idaho  Code,  and  chapters  3  and  4,  title  66,  Idaho  Code. 

(5)  An  employee  or  contractor  of  the  commission  shall  not  be  appointed 
the  guardian  or  conservator  of  a  vulnerable  adult  unless  the  commission 
employee  or  contractor  has  a  spousal  or  familial  relationship  with  the 
vulnerable  adult. 

History.  §  8,  p.  846;  am.  1996,  ch.  78,  §  5,  p.  246;  am. 

I.C.,  §  39-5204,  as  added  by  1982,  ch.  286,      1998,  ch.  308,  §  7,  p.  1012. 
§  2,  p.  734;  am.  and  redesig.  1991,  ch.  329, 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  39-5306,  which  was  enacted  as  This    section   was    formerly   compiled    as 

§  39-5206  by  1982,  ch.  286,  §  2,  was  repealed  §  [39-5304]  39-5204. 
by  S.L.  1991,  ch.  329,  §  7. 

39-5307.  Access  to  records,  —  Any  person,  department,  agency  or 
commission  authorized  to  carry  out  the  duties  enumerated  in  this  chapter 
shall  have  access  to  all  relevant  records,  which  shall  be  subject  to  disclosure 
according  to  chapter  3,  title  9,  Idaho  Code,  and  shall  only  be  divulged  with 
the  written  consent  of  the  vulnerable  adult  or  his  legal  representative.  No 
medical  records  of  any  vulnerable  adult  may  be  divulged  for  any  purpose 
without  the  express  written  consent  of  such  person  or  his  legal  representa- 
tive, or  pursuant  to  other  proper  judicial  process. 

History.  §  47,  p.  480;  am.  and  redesig.  1991,  ch.  329, 

I.C.,  §  39-5205,  as  added  by  1982,  ch.  286,      §  9,  p.  846. 
§  2,  p.  734;  am.  and  redesig.  1990,  ch.  213, 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Bates. 

This  section  was  formerly  compiled  as  §  39-  Section    111    of   S.L.    1990,    ch.    213    as 

5305.  amended  by  §  16  of  S.L.  1991,  ch.  329  pro- 
Former  §  39-5307,  which  was  enacted  as  vided  that  §§  3  through  45  and  48  through 

§  39-5207  by  S.L.  1982,  ch.  286,  §  2,  was  110  of  the  act  should  take  effect  July  1,  1993 

amended  and  redesignated  as  §  39-5308  by  and  that  §§  1,  2,  46  and  47  should  take  effect 

§  10  of  S.L.  1991,  ch.  329.  July  1,  1990. 

39-5308.  Interagency  cooperation.  —  (1)  In  performing  the  duties 
set  forth  in  this  chapter,  the  commission  or  contractor  may  request  the 
assistance  of  the  staffs  and  resources  of  all  appropriate  state  departments, 
agencies  and  commissions  and  local  health  directors,  and  may  utilize  any 
other  public  or  private  agencies,  groups  or  individuals  who  are  appropriate 
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and  who  may  be  available.  Interagency  cooperation  shall  include  the 
involvement,  when  appropriate,  of  law  enforcement  personnel,  department 
personnel,  medical  personnel,  and  any  other  person  or  entity  deemed 
necessary  due  to  their  specialized  training  in  providing  services  to  vulner- 
able adults.  Interagency  cooperation  may  also  include  access  to  client 
information  necessary  for  the  provision  of  services  to  vulnerable  adults. 

(2)  The  commission  shall  provide  to  the  department  on  at  least  a 
quarterly  basis  a  listing  of  all  alleged  perpetrators  against  whom  an 
allegation  of  adult  abuse,  neglect  or  exploitation  has  been  substantiated. 
Upon  request,  all  available  supportive  information  shall  be  provided  to 
enable  the  department  to  conduct  criminal  background  checks  and  other 
required  investigations. 

(3)  The  department  shall  provide  to  the  commission  or  contractor  any 
report  received  under  this  chapter  from  a  nursing  facility  defined  in  section 
39-1301(b),  Idaho  Code,  or  an  employee  of  such  facility. 

(4)  The  commission  or  contractor  shall  provide  the  department  with  any 
report  received  under  this  chapter  involving  allegations  of  abuse,  neglect  or 
exploitation  occurring  in  a  nursing  facility  as  defined  in  section  39-1301(b), 
Idaho  Code. 

(5)  The  commission,  contractors  and  the  department  shall  use  inter- 
agency staffing  when  necessary  and  share  client  and  facility  information 
necessary  to  provide  services  to  vulnerable  adults. 

History.  §  10,  p.  846;  am.  1996,  ch.  78,  §  6,  p.  246;  am. 

I.C.,  §  39-5207,  as  added  by  1982,  ch.  286,  1998,  ch.  308,  §  8,  p.  1012;  am.  2000,  ch.  274, 
§  2,  p.  734;  am.  and  redesig.  1991,  ch.  329,      §  121,  p.  199. 

STATUTORY  NOTES 

Compiler's  Notes.  §  39-5208  by  S.L.  1982,  ch.  286,  was  amended 

This    section   was    formerly   compiled  as      and  redesignated  as  §  39-5309  by  §  12  of  S.L. 

§   [39-5307]  39-5207.  199^  ch.  329. 

Section   39-5308,   which  was   enacted  as 

39-5309.  Coordination  of  services,  —  Subsequent  to  the  authoriza- 
tion for  the  provision  of  reasonable  and  necessary  emergency  and  support 
services,  the  commission  or  contractor  shall  initiate  a  review  of  each  case  at 
reasonable  intervals  over  a  reasonable  period  of  time  as  the  commission  or 
contractor  deems  necessary  based  upon  the  circumstances  in  each  individ- 
ual case  to  determine  whether  continuation  or  modification  of  the  services 
provided  is  warranted.  A  decision  to  continue  the  provision  of  such  services 
should  be  made  in  concert  with  appropriate  personnel  from  state  agencies, 
departments,  service  providers  and  others,  and  shall  comply  with  the 
consent  provisions  of  this  chapter. 

History.  §  12,  p.  846;  am.  1996,  ch.  78,  §  7,  p.  246;  am. 

I.C.,  §  39-5208,  as  added  by  1982,  ch.  286,   1998,  ch.  308,  §  9,  p.  1012. 
§  2,  p.  734;  am.  and  redesig,  1991,  ch.  329, 
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STATUTORY  NOTES 

Prior  Laws.  5208  by  S.L.  1982,  ch.  286,  §  2  and  compiled 

Former  §  39-5309,  which  was  enacted  as  as  §  [39-5308]   39-5208  was  amended  and 

§  39-5209  by  1982,  ch.  286,  §  2,  was  repealed  redesignated  as  §  39-5309  by  §  12  of  S.L. 

by  S.L.  1991,  ch.  329,  §  11.  1991,  ch.  329. 

Compiler's  Notes. 
This  section  which  was  enacted  as  §  39- 

39-5310.  Report  to  law  enforcement  —  Prosecution.  —  (1)  If,  as 
the  result  of  any  investigation  initiated  under  the  provisions  of  this  chapter, 
it  appears  that  the  abuse,  neglect,  or  exploitation  has  caused  injury  or  a 
serious  imposition  on  the  rights  of  the  vulnerable  adult,  the  commission 
shall  immediately  notify  the  appropriate  law  enforcement  agency  which 
shall  initiate  an  investigation  and  shall  determine  whether  criminal  pro- 
ceedings should  be  initiated  against  the  caretaker  or  other  persons  in 
accordance  with  applicable  state  law.  Notwithstanding  the  prohibition 
against  disclosure  of  names  of  persons  associated  with  the  written  report  of 
an  investigation  as  provided  in  section  39-5304,  Idaho  Code,  the  commission 
shall  disclose  names  associated  with  the  written  report  when  notification  is 
made  as  required  in  this  section. 

(2)  The  abuse,  neglect  or  exploitation  of  a  vulnerable  adult  is  a  crime 
under  section  18-1505,  Idaho  Code,  and  is  subject  to  punishments  provided 
in  that  section  and  other  applicable  state  law. 

History.  1998,  ch.  308,  §  10,  p.  1012;  am.  2001,  ch.  79, 

I.C.,  §  39-5310,  as  added  by  1991,  ch.  329,      §  2,  p.  199;  am.  2005,  ch.  166,  §  3,  p.  506. 
§  13,  p.  846;  am.  1996,  ch.  78,  §  8,  p.  246;  am. 

STATUTORY  NOTES 

Prior  Laws.  and  was  compiled  as  §  [39-5310]   39-5210, 

Former  §  39-5310  which  was  enacted  as      was  repealed  by  S.L.  1991,  ch.  329,  §  11. 
§  39-5210  by  S.L.  1982,  ch.  286,  §  2,  p.  734 

39-5311,  Effect  of  actions  taken  pursuant  to  the  natural  death 
act.  —  Any  action  taken  by  a  physician  or  health  facility  pursuant  to  an 
agreement  with  a  vulnerable  adult  in  accordance  with  the  provisions  of 
chapter  45,  title  39,  Idaho  Code,  shall  not  be  construed  to  constitute  abuse, 
exploitation,  or  neglect,  so  long  as  it  is  consistent  with  the  withholding  or 
withdrawal  of  artificial  life-sustaining  procedures  from  a  qualified  patient. 

History.  §  2,  p.  734;  am.  and  redesig.  1991,  ch.  329, 

I.C.,  §  39-5211,  as  added  by  1982,  ch.  286,      §  14,  p.  846. 

STATUTORY  NOTES 

Compiler's  Notes.  and  redesignated  as  §  39-5311  by  §  14  of  S.L. 

This  section,  which  was  enacted  as  §  39-      1991,  ch.  329. 
5211  by  S.L.  1982,  ch.  286,  §  2,  was  amended 

39-5312,  Rules.  —  The  director  of  the  commission  shall  have  the 
authority  to  adopt,  promulgate  and  enforce  such  rules  as  he  deems  neces- 
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sary  in  carrying  out  the  provisions  of  this  chapter,  subject  to  the  provisions 
of  chapter  52,  title  67,  Idaho  Code. 

History.  §  2,  p.  734;  am.  and  redesig.  1991,  ch.  329, 

I.C.,  §  39-5212,  as  added  by  1982,  ch.  286,      §  15,  p.  846;  am.  1996,  ch.  78,  §  9,  p.  246. 

STATUTORY  NOTES 

Compiler's  Notes.  this  act  shall  be  in  full  force  and  effect  on  and 

This  section,  which  was  enacted  as  §  39-      after  July  1, 1990.  All  other  sections  of  this  act 

5212  by  S.L.  1982,  ch  286  $■  2 ,  was  amended      shall  be  in  fuU  force  and  effect  Qn  and  after 

and  redesignated  as  §  39-5312  by  §  15ofS.L.       T  i    n    1QOO» 
iqqi   ru  ooq  July  i,  iyyd. 

Section  17  of  S.L.  1991,  ch.  329  declared  an 

Effective  Dates.  emergency   and   provided   that   Section    16 

Section    111    of  S.L.    1990,    ch.    213    as      should  be  in  full  force  and  effect  on  and  after 

amended  by  §  16  of  S.L.  1991,  ch.  329  read:      its  passage  and  approval.  Approved  April  5, 

"SECTION  111.  Sections  1,  2,  46  and  47  of      1991. 

CHAPTER  54 

ARTIFICIAL  INSEMINATION 

SECTION.  SECTION. 

39-5401.  Definitions.  39-5405.  Rights  of  donor,  child,  husband. 

39-5402.  Performed  only  by  physician.  39-5406.  Application  of  act. 

39-5403.  Consent  —  Filing  and  notice  re-  39-5407.  Penalty. 

quirements.  39-5408.  HTLV-III  antibody. 
39-5404.  Restrictions  on  semen  donations. 

39-5401.    Definitions.  —  As  used  in  this  act: 

(1)  "Artificial  insemination"  means  introduction  of  semen  of  a  donor  as 
defined  herein,  into  a  woman's  vagina,  cervical  canal  or  uterus  through  the 
use  of  instruments  or  other  artificial  means. 

(2)  "Donor"  refers  to  a  man  who  is  not  the  husband  of  the  woman  upon 
whom  the  artificial  insemination  is  performed. 

History. 

1982,  ch.  349,  §  1,  p.  862. 

STATUTORY  NOTES 

Cross  References.  349,  which  is  compiled  as  §§  39-5401  to  39- 

Medical  practice  act,  §  54-1801  et  seq.  5407. 

Parent  and  child,  §  32-1001  et  seq. 
Compiler's  Notes. 

The  words  "this  act"  refer  to  S.L.  1982,  ch. 

39-5402.  Performed  only  by  physician.  —  Only  physicians  licensed 
under  chapter  18,  title  54,  Idaho  Code,  and  persons  under  their  supervision 
may  select  artificial  insemination  donors  and  perform  artificial  insemina- 
tion. 

History. 

1982,  ch.  349,  §  2,  p.  862. 
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39-5403.  Consent  —  Filing  and  notice  requirements.  —  (1)  Artifi- 
cial insemination  shall  not  be  performed  upon  a  woman  without  her  prior 
written  request  and  consent  and  the  prior  written  request  and  consent  of 
her  husband. 

(2)  Whenever  a  child  is  born  who  may  have  been  conceived  by  artificial 
insemination,  a  copy  of  the  request  and  consent  required  under  subsection 
(1)  of  this  section  shall  be  filed  by  the  physician  who  performs  the  artificial 
insemination  with  the  state  registrar  of  vital  statistics.  The  state  board  of 
health  and  welfare  shall  have  the  authority  to  promulgate  rules  and 
regulations  and  to  prescribe  methods  and  forms  of  reporting,  and  fees  to 
carry  out  the  provisions  of  this  act.  Storage,  retrieval  and  confidentiality  of 
records  shall  be  governed  by  chapter  3,  title  9,  Idaho  Code. 

(3)  The  information  filed  under  subsection  (2)  of  this  section  shall  be 
sealed  by  the  state  registrar  and  may  be  opened  only  upon  an  order  of  a 
court  of  competent  jurisdiction,  except  that  pursuant  to  chapter  3,  title  9, 
Idaho  Code,  data  contained  in  such  records  may  be  used  for  research  and 
statistical  purposes. 

(4)  If  the  physician  who  performs  the  artificial  insemination  does  not 
deliver  the  child  conceived  as  a  result  of  the  artificial  insemination,  it  is  the 
duty  of  the  mother  and  her  husband  to  give  that  physician  notice  of  the 
child's  birth.  The  physician  who  performs  the  artificial  insemination  shall 
not  be  liable  for  noncompliance  with  subsection  (2)  of  this  section  if  the 
noncompliance  is  a  result  of  the  failure  of  the  mother  and  her  husband  to 
notify  the  physician  of  the  birth. 

History. 

1982,  ch.  349,  §  3,  p.  862;  am.  1990,  ch.  213, 
§  48,  p.  480. 

STATUTORY  NOTES 

Cross  References.  provisions  of  this  act  shall  be  effective  on  July 

State  board  of  health  and  welfare,  §  56-      i?  1982,  except  subsections  (2),  (3)  and  (4)  of 

0?\  ■  ,         *    m.  i    ±  *•  4.-       &  on  oao       section  3  [§  39-5403]  which  shall  take  effect 

State  registrar  of  vital  statistics,  §  39-243.  ,  ,    „    '    rtrt  „ 

on  July  1,  1983. 

Compiler's  Notes.  Section    111    of   S.L.    1990,    ch.    213    as 

The  words  "this  act"  refer  to  S.L.  1982,  ch.      amended  by  §  16  of  S.L.  1991,  ch.  329  pro- 

349  which  is  compiled  as  §§  39-5401  to  39-      yided  ^  §§  3  thrQUgh  45  and  4g  through 

110  of  the  act  should  take  effect  July  1,  1993 
Effective  Dates.  and  that  §§  1,  2,  46  and  47  should  take  effect 

Section  8  of  S.L.  1982,  ch.  349  read:  "The      July  1,  1990. 

39-5404.  Restrictions  on  semen  donations.  —  No  semen  shall  be 
donated  for  use  in  artificial  insemination  by  any  person  who: 

(1)  Has  any  disease  or  defect  known  by  him  to  be  transmissible  by  genes; 
or 

(2)  Knows  or  has  reason  to  know  he  has  a  venereal  disease. 

History. 

1982,  ch.  349,  §  4,  p.  862. 
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39-5405.  Rights  of  donor,  child,  husband.  —  (1)  The  donor  shall 
have  no  right,  obligation  or  interest  with  respect  to  a  child  born  as  a  result 
of  the  artificial  insemination. 

(2)  A  child  born  as  a  result  of  the  artificial  insemination  shall  have  no 
right,  obligation  or  interest  with  respect  to  such  donor. 

(3)  The  relationship,  rights  and  obligation  between  a  child  born  as  a 
result  of  artificial  insemination  and  the  mother's  husband  shall  be  the  same 
for  all  legal  intents  and  purposes  as  if  the  child  had  been  naturally  and 
legitimately  conceived  by  the  mother  and  the  mother's  husband,  if  the 
husband  consented  to  the  performance  of  artificial  insemination. 

History. 

1982,  ch.  349,  §  5,  p.  862. 

39-5406.  Application  of  act.  —  Except  as  may  be  otherwise  provided 
by  a  judicial  decree  entered  in  any  action  filed  before  the  effective  date  of 
this  act,  the  provisions  of  this  act  apply  to  all  persons  conceived  as  a  result 
of  artificial  insemination  as  defined  herein. 

History. 

1982,  ch.  349,  §  6,  p.  862. 

STATUTORY  NOTES 

Compiler's  Notes,  Effective  Dates. 

The  words  "this  act"  refer  to  S.L.  1982,  ch.  Section  8  of  S.L.  1982,  ch.  349  read:  "The 

349,  which  is  compiled  as  §§  39-5401  to  39-  provisions  of  this  act  shall  be  effective  on  July 

5407.  1,  1982,  except  subsections  (2),  (3)  and  (4)  of 

The  phrase  "the  effective  date  of  this  act"  section  3  [§  39-5403]  which  shall  take  effect 

refers  to  the  effective  date  of  S.L.  1982,  ch.  on  July  1,  1983." 
349,  which  was  July  1,  1982. 

39-5407.  Penalty.  —  A  person  who  violates  the  provisions  of  sections  2 
[39-5402,  Idaho  Code],  3  [39-5403,  Idaho  Code],  or  4  [39-5404,  Idaho  Code], 
of  this  act  is  guilty  of  a  misdemeanor. 

History. 

1982,  ch.  349,  §  7,  p.  862. 

STATUTORY  NOTES 

Cross  References.  Effective  Dates. 

Penalty  for  misdemeanor  when  not  other-  Section  8  of  S.L.  1982,  ch.  349  read:  "The 

wise  provided,  §  18-113.  provisions  of  this  act  shall  be  effective  on  July 

Compiler's  Notes  1?  1982'  excePt  subsections  (2),  (3)  and  (4)  of 

The  bracketed  insertions  were  added  by  the  secJ°?  3  ^l4033  which  shaU  take  efFect 

compiler  to  conform  to  the  statutory  citation  on    u  y    > 
style. 

39-5408.  HTLV-III  antibody.  —  Every  hospital,  bank  or  other  storage 
facility  where  a  person  has  donated  semen  shall  use  all  reasonable  means  to 
detect  if  the  donor  has  an  antibody  to  HTLV-III  in  his  blood.  In  the  event 
that  an  antibody  to  HTLV-III  is  detected,  such  semen  shall  not  be  used  for 
any  purposes  of  artificial  insemination. 
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As  used  in  this  section,  "HTLV-IIF  means  the  human  T-cell  lymphotropic 
virus  type  III  that  causes  acquired  immunodeficiency  syndrome. 

History. 

LC,  §  39-5408,  as  added  by  1986,  ch.  Ill, 
§  1,  p.  304. 

CHAPTER  55 
CLEAN  INDOOR  AIR 

SECTION.  SECTION. 

39-5501.  Legislative  findings  and  intent.  39-5506.  Responsibilities  of  employers. 

39-5502.  Definitions.  39-5507.  Violations. 

39-5503.  Prohibitions  —  Exceptions.  39-5508.  Rules  and  regulations. 

39-5504.  Designated    smoking    areas.    [Re-  39-5509.  Other  statutes  not  affected. 

pealed.]  39-5510.  Smoking  on  buses. 

39-5505.  Smoking  in  elevators  prohibited.  39-5511.  Local  provisions. 

39-5501.  Legislative  findings  and  intent.  —  (1)  Public  health  offi- 
cials have  concluded  that  secondhand  tobacco  smoke  causes  disease,  includ- 
ing lung  cancer  and  heart  disease,  in  nonsmoking  adults,  as  well  as  causes 
serious  conditions  in  children  such  as  asthma,  respiratory  infections,  middle 
ear  infections,  and  sudden  infant  death  syndrome.  In  addition,  public  health 
officials  have  concluded  that  secondhand  smoke  can  exacerbate  adult 
asthma  and  allergies  and  cause  eye,  throat  and  nasal  irritation.  The 
conclusions  of  public  health  officials  concerning  secondhand  tobacco  smoke 
are  sufficient  to  warrant  measures  that  regulate  smoking  in  public  places  in 
order  to  protect  the  public  health  and  the  health  of  employees  who  work  at 
public  places. 

(2)  The  intent  of  this  chapter  is  to  protect  the  public  health,  comfort  and 
environment,  the  health  of  employees  who  work  at  public  places  and  the 
rights  of  nonsmokers  to  breathe  clean  air  by  prohibiting  smoking  in  public 
places  and  at  public  meetings. 

History. 

I.C.,  §  39-5501,  as  added  by  1985,  ch.  60, 
§  1,  p.  119;  am.  2004,  ch.  389,  §  1,  p.  1166. 

39-5502.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Auditorium"  means  a  public  building  where  an  audience  sits  and  any 
corridors,  hallways  or  lobbies  adjacent  thereto. 

(2)  "Bar"  means  any  indoor  area  open  to  the  public  operated  primarily  for 
the  sale  and  service  of  alcoholic  beverages  for  on-premises  consumption  and 
where:  (a)  the  service  of  food  is  incidental  to  the  consumption  of  such 
beverages,  or  (b)  no  person  under  the  age  of  twenty-one  (21)  years  is 
permitted  except  as  provided  in  section  23-943,  Idaho  Code,  as  it  pertains  to 
employees,  musicians  and  singers,  and  all  public  entrances  are  clearly 
posted  with  signs  warning  patrons  that  it  is  a  smoking  facility  and  that 
persons  under  twenty-one  (21)  years  of  age  are  not  permitted.  "Bar"  does  not 
include  any  area  within  a  restaurant. 

(3)  "Employer"  means  any  person,  partnership,  limited  liability  company, 
association,  corporation  or  nonprofit  entity  that  employs  one  (1)  or  more 
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persons,  including  the  legislative,  executive  and  judicial  branches  of  state 
government;  any  county,  city,  or  any  other  political  subdivision  of  the  state; 
or  any  other  separate  unit  of  state  or  local  government. 

(4)  "Indoor  shopping  mall"  means  an  indoor  facility  located  at  least  fifty 
(50)  feet  from  any  public  street  or  highway  and  housing  no  less  than  ten  (10) 
retail  establishments. 

(5)  "Public  meeting"  means  all  meetings  open  to  the  public. 

(6)  "Public  place"  means  any  enclosed  indoor  place  of  business,  commerce, 
banking,  financial  service  or  other  service-related  activity,  whether  publicly 
or  privately  owned  and  whether  operated  for  profit  or  not,  to  which  persons 
not  employed  at  the  public  place  have  general  and  regular  access  or  which 
the  public  uses  including: 

(a)  Buildings,  offices,  shops  or  restrooms; 

(b)  Waiting  rooms  for  means  of  transportation  or  common  carriers; 

(c)  Restaurants; 

(d)  Theaters,  auditoriums,  museums  or  art  galleries; 

(e)  Hospitals,  libraries,  indoor  shopping  malls,  indoor  sports  arenas, 
concert  halls,  or  airport  passenger  terminals,  and  within  twenty  (20)  feet 
of  public  entrances  and  exits  to  such  facilities; 

(f)  Public  or  private  elementary  or  secondary  school  buildings  and  edu- 
cational facilities  and  within  twenty  (20)  feet  of  entrances  and  exits  of 
such  buildings  or  facilities; 

(g)  Retail  stores,  grocery  stores  or  arcades; 
(h)  Barbershops,  hair  salons  or  laundromats; 
(i)  Sports  or  fitness  facilities; 

(j)  Common  areas  of  nursing  homes,  resorts,  hotels,  motels,  bed  and 

breakfast  lodging  facilities  and  other  similar  lodging  facilities,  including 

lobbies,  hallways,  restaurants  and  other  designated  dining  areas  and 

restrooms  of  any  of  these; 

(k)  Any  child  care  facility  subject  to  licensure  under  the  laws  of  Idaho, 

including  those  operated  in  private  homes,  when  any  child  cared  for  under 

that  license  is  present; 

(I)  Public  means  of  mass  transportation  including  vans,  trains,  taxicabs 

and  limousines  when  passengers  are  present;  and 

(m)  Any  public  place  not  exempted  by  section  39-5503,  Idaho  Code, 

(7)  "Publicly-owned  building  or  office"  means  any  enclosed  indoor  place  or 
portion  of  a  place  owned,  leased  or  rented  by  any  state,  county  or  municipal 
government,  or  by  any  agency  supported  by  appropriation  of,  or  by  contracts 
or  grants  from,  funds  derived  from  the  collection  of  federal,  state,  municipal 
or  county  taxes. 

(8)  "Restaurant"  means  an  eating  establishment  including,  but  not  lim- 
ited to,  coffee  shops,  cafes,  cafeterias,  and  private  and  public  school 
cafeterias,  which  gives  or  offers  for  sale  food  to  the  public,  guests,  or 
employees,  as  well  as  kitchens  and  catering  facilities  in  which  food  is 
prepared  on  the  premises  for  serving  elsewhere.  The  term  "restaurant"  shall 
include  a  bar  area  within  a  restaurant. 

(9)  "Smoking"  includes  the  possession  of  any  lighted  tobacco  product  in 
any  form. 

(10)  "Smoking  area"  means  a  designated  area  in  which  smoking  is 
permitted. 
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History. 

I.C.,  §  39-5502,  as  added  by  1985,  ch.  60, 
§  1,  p.  119;  am.  2004,  ch.  389,  §  2,  p.  1166. 

39-5503.  Prohibitions  —  Exceptions.  —  ( 1)  No  person  shall  smoke  in 
a  public  place,  publicly-owned  building  or  office,  or  at  a  public  meeting, 
except  in  the  following  which  may  contain  smoking  areas  or  be  designated 
as  smoking  areas  in  their  entirety: 

(a)  Bars; 

(b)  Retail  businesses  primarily  engaged  in  the  sale  of  tobacco  or  tobacco 
products; 

(c)  Buildings  owned  and  operated  by  social,  fraternal,  or  religious  orga- 
nizations when  used  by  the  membership  of  the  organization,  their  guests 
or  families,  or  any  facility  that  is  rented  or  leased  for  private  functions 
from  which  the  public  is  excluded  and  for  which  arrangements  are  under 
the  control  of  the  sponsor  of  the  function; 

(d)  Guest  rooms  in  hotels,  motels,  bed  and  breakfast  lodging  facilities, 
and  other  similar  lodging  facilities,  designated  by  the  person  or  persons 
having  management  authority  over  such  public  lodging  establishment  as 
rooms  in  which  smoking  may  be  permitted; 

(e)  Theatrical  production  sites,  if  smoking  is  an  integral  part  of  the  story 
in  the  theatrical  production; 

(f)  Areas  of  owner-operated  businesses,  with  no  employees  other  than  the 
owner-operators,  that  are  not  commonly  open  to  the  public; 

(g)  Any  office  or  business,  other  than  child  care  facilities,  located  within 
the  proprietor's  private  home  when  all  such  offices  and/or  businesses 
occupy  less  than  fifty  percent  (50%)  of  the  total  area  within  the  private 
home; 

(h)  Idaho  state  veterans  homes,  established  pursuant  to  section  66-901, 
Idaho  Code,  that  permit  smoking  in  designated  areas,  provided  that 
physical  barriers  and  ventilation  systems  are  used  to  reduce  smoke  in 
adjacent  nonsmoking  areas;  and 

(i)  A  designated  employee  breakroom  established  by  a  small  business 
owner  employing  five  (5)  or  fewer  employees,  provided  that  all  of  the 
following  conditions  are  met: 

(i)  The  breakroom  is  not  accessible  to  minors; 

(ii)  The  breakroom  is  separated  from  other  parts  of  the  building  by  a 
floor  to  ceiling  partition; 

(hi)  The  breakroom  is  not  the  sole  means  of  entrance  or  exit  to  the 
establishment  or  its  restrooms  and  is  located  in  an  area  where  no 
employee  is  required  to  enter  as  part  of  the  employee's  work  responsi- 
bilities. For  purposes  of  this  paragraph,  the  term  "work  responsibilities" 
does  not  include  custodial  or  maintenance  work  performed  in  a 
breakroom  when  it  is  unoccupied;  and 

(iv)  "Warning:  Smoking  Permitted"  signs  are  prominently  posted  in  the 
smoking  breakroom  and  properly  maintained  by  the  employer.  The 
letters  on  such  signs  shall  be  at  least  one  (1)  inch  in  height. 
(2)  This  section  shall  not  be  construed  to  require  employers  to  provide 
reasonable  accommodation  to  smokers,  or  to  provide  breakrooms  for  smok- 
ers or  nonsmokers. 
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(3)  Nothing  in  this  section  shall  prohibit  an  employer  from  prohibiting 
smoking  in  an  enclosed  place  of  employment. 

History.  am.  2005,  ch.  96,  §  1,  p.  315;  am.  2007,  ch. 

LC,  §  39-5503,  as  added  by  1985,  ch.  60,      272,  §  1,  p.  799. 
§  1,  p.  119;  am.  2004,  ch.  389,  §  3,  p.  1166; 

STATUTORY  NOTES 

Amendments.  Effective  Dates. 

The  2007  amendment,  by  ch.  272,  deleted  Section  2  of  S.L.  2005,  ch.  96  declared  an 

former  paragraph  (l)(c),  which  read:  "Bowling  emergency.  Approved  March  21,  2005. 
alleys,"  and  made  related  redesignations. 

39-5504.    Designated  smoking  areas.  [Repealed*] 

STATUTORY  NOTES 

Compiler's  Notes.  5504,  as  added  by  1985,  ch.  60,  §  1,  p.  119, 

This  section,  which  comprised  LC,  §  39-      was  repealed  by  S.L.  2004,  ch.  389,  §  4. 

39-5505.  Smoking  in  elevators  prohibited.  —  Notwithstanding  any 
other  provision  of  this  chapter  or  any  other  statute,  or  county  or  city 
ordinance,  no  person  shall  smoke  in  any  elevator  generally  accessible  to  the 
public.  Signs  indicating  that  smoking  is  prohibited  shall  be  conspicuously 
posted  in  each  elevator  and  at  each  entrance  to  an  elevator  car  or  bank  of 
elevators. 

History. 

LC,  §  39-5505,  as  added  by  1985,  ch.  60, 
§  1,  p.  119. 

39-5506.  Responsibilities  of  employers.  —  (1)  No  employer  or  other 
person  in  charge  of  a  public  place  or  publicly-owned  building  or  office  shall 
knowingly  or  intentionally  permit  the  smoking  of  tobacco  products  in 
violation  of  this  chapter. 

(2)  Any  employer  or  other  person  in  charge  of  a  public  place  or  publicly- 
owned  building  or  office  who  knowingly  violates  the  provisions  of  this 
section  is  guilty  of  an  infraction  and  is  subject  to  a  fine  not  to  exceed  one 
hundred  dollars  ($100). 

(3)  Any  employer  who  discharges  or  in  any  manner  discriminates  against 
an  employee  because  that  employee  has  made  a  complaint  or  has  given 
information  to  the  department  of  health  and  welfare  or  the  department  of 
labor  pursuant  to  this  section  shall  be  subject  to  a  civil  penalty  of  not  less 
than  one  thousand  dollars  ($1,000)  nor  more  than  five  thousand  dollars 
($5,000)  for  each  violation. 

History. 

LC,  §  39-5506,  as  added  by  1985,  ch.  60, 
§  1,  p.  119;  am.  2004,  ch.  389,  §  5,  p.  1166. 

39-5507.    Violations.  —  An  employer,  or  other  person  in  charge  of  a 
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public  place  or  publicly-owned  building,  or  the  agent  or  employee  of  such 
person,  who  observes  a  person  smoking  in  apparent  violation  of  this  chapter 
shall  ask  the  person  to  extinguish  all  lighted  tobacco  products.  If  the  person 
persists  in  violating  this  chapter,  the  employer,  person  in  charge,  agent  or 
employee  shall  ask  the  person  to  leave  the  premises.  Any  person  who  refuses 
to  either  extinguish  all  lighted  tobacco  products  or  leave  the  premises  is 
guilty  of  an  infraction  and  is  subject  to  a  fine  not  to  exceed  fifty  dollars 
($50.00).  Any  violation  may  be  reported  to  a  law  enforcement  officer. 

History. 

I.C.,  §  39-5507,  as  added  by  1985,  ch.  60, 
§  1,  p.  119;  am.  2004,  ch.  389,  §  6,  p.  1166. 

39-5508.  Rules  and  regulations.  —  The  director  of  the  Idaho  depart- 
ment of  health  and  welfare  shall  adopt  rules  and  regulations  necessary, 
reasonable  and  consistent  with  the  intent  of  this  chapter  to  implement  the 
provisions  of  this  chapter.  The  director  may,  upon  request,  waive  the 
provisions  of  said  rules  and  regulations  if  it  is  determined  that  there  are 
compelling  reasons  to  do  so  and  a  waiver  will  not  significantly  affect  the 
health  and  comfort  of  nonsmokers. 

History. 

I.C.,  §  39-5508,  as  added  by  1985,  ch.  60, 
§  1,  p.  119. 

STATUTORY  NOTES 

Gross  References. 

Director  of  department  of  health  and  wel- 
fare, §  56-1002. 

39-5509.  Other  statutes  not  affected.  —  The  provisions  of  this 
chapter  shall  not  be  deemed  to  amend,  modify  or  repeal  sections  18-5904, 
18-5905  and  18-5906,  Idaho  Code,  relating  to  no  smoking  during  public 
meetings. 

History. 

I.C.,  §  39-5509,  as  added  by  1985,  ch.  60, 
§  1,  p.  119. 

STATUTORY  NOTES 

Effective  Dates.  the  act  should  take  effect  on  and  after  Janu- 

Section  2  of  S.L.  1985,  ch.  60  provided  that      ary  1,  1986. 

39-5510.  Smoking  on  buses.  —  (1)  Smoking  of  tobacco  or  other 
products  in  or  upon  any  bus,  except  a  charter  bus,  is  a  violation  of  the 
provisions  of  this  chapter,  and  any  person  smoking  tobacco  or  other  products 
on  a  bus,  except  a  charter  bus  shall  be  guilty  of  an  infraction  and  shall  be 
punished  as  provided  in  section  39-5507,  Idaho  Code. 

(2)  As  used  in  this  section: 

(a)  "Bus"  means  any  passenger  bus  or  coach  or  other  motor  vehicle  having 
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a  seating  capacity  of  fifteen  (15)  or  more  passengers  operated  by  a  bus 
company  for  the  purpose  of  carrying  passengers  or  cargo  for  hire. 

(b)  "Bus  company"  means  any  person,  group  of  persons,  association, 
partnership,  corporation  or  other  recognized  legal  entity  providing  for- 
hire  transportation  to  passengers  or  cargo  by  bus  upon  the  highways  in 
the  state,  including  passengers  and  cargo  in  interstate  or  intrastate 
travel.  These  terms  also  include  cities,  counties,  districts,  public  corpora- 
tions, boards  and  commissions  established  under  the  laws  of  this  state 
providing  transportation  to  passengers  or  cargo  by  bus  upon  the  highways 
in  the  state,  whether  or  not  for  hire. 

(c)  "Charter"  means  a  group  of  persons,  pursuant  to  a  common  purpose 
and  under  a  single  contract,  and  at  a  fixed  charge  in  accordance  with  a  bus 
company's  tariff,  which  has  acquired  the  exclusive  use  of  a  bus  to  travel 
together  to  a  specified  destination  or  destinations,  or  special  excursions  to 
one  (1)  specific  destination. 

History. 

I.C.,  §  39-5510,  as  added  by  1987,  ch.  183, 
§  1,  p.  362. 

39-5511,  Local  provisions.  —  Nothing  in  this  chapter  shall  be  inter- 
preted to  prevent  local,  county  or  municipal  governments  from  adopting 
ordinances  or  regulations  more  restrictive  than  the  provisions  contained 
herein. 

History. 

I.C.,  §  39-5511,  as  added  by  2004,  ch.  389, 
§  7,  p.  1166. 

CHAPTER  56 
PERSONAL  ASSISTANCE  SERVICES 

SECTION.  SECTION. 

39-5601.  Legislative  intent.  39-5607.  Effect  of  personal  assistance  agency 
39-5602.  Definitions.  rates.  [Repealed.] 

39-5603.  Standards  for  provision  of  personal  39-5608.  Liability  of  actions  under  this  chap- 
assistance  services.  ter. 

39-5604.  Health  and  background  checks.  39-5609.  Personal  assistance  oversight  com- 
39-5605.  Training  of  personal  assistants.  mittee. 

39-5606.  Payment  to  be  made  to  provider. 
[Repealed.] 

39-5601,  Legislative  intent.  —  The  purpose  and  intent  of  this  chapter 
is  to  authorize  personal  assistance  services  for  medicaid  eligible  partici- 
pants in  the  participant's  home  and  community.  It  is  further  the  purpose  of 
this  chapter  to  help  maintain  these  eligible  participants  in  their  own  homes 
in  order  to  provide  for  the  greatest  degree  of  independence  and  self-reliance 
possible. 

Personal  assistance  services  are  an  integral  component  of  the  long-term 
care  service  delivery  system  and  they  are  to  be  designed  to  provide  a  range 
of  services  for  persons  who  are  elderly,  for  persons  with  disabilities  and  for 
children  who  meet  medical  necessity  criteria  for  personal  care  services 
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(PCS).  These  services  are  to  help  individuals  compensate  for  functional 
limitations  and  are  to  be  delivered  over  a  sustained  period  of  time  to  persons 
who  lost  or  never  acquired  some  degree  of  functional  capacity.  Services  will 
be  viewed  as  enhancing  the  quality  of  life,  individual  choice,  consumer 
control,  independence  and  community  integration. 

Personal  assistance  services  related  to  functional  need  shall  be  provided 
in  order  to  maintain  the  independence,  privacy,  and  dignity  of  the  individual 
in  the  least  restrictive,  most  cost-effective  setting. 

The  participant  and,  at  the  option  of  the  participant,  the  family  of  the 
participant,  if  available,  shall  be  involved  in  the  development  of  the 
individual  service  plan  based  on  the  participant's  needs  identified  through 
an  assessment  conducted  by  the  department. 

History.  p.  888;  am.  2000,  ch.  274,  §  122,  p.  799;  am. 

I.C.,  §  39-A4701,  as  added  by  1981,  ch.  65,      2010,  ch.  347,  §  1,  p.  905. 
§  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  1, 

STATUTORY  NOTES 

Amendments.  Compiler's  Notes. 

The  2010  amendment,  by  ch.  347,  added  This  section  was  formerly  compiled  as  §  39- 

"and  for  children  who  meet  medical  necessity  A4701. 

criteria  for  personal  care  services  (PCS)"  in  The  letters  "PCS"  enclosed  in  parentheses 

the  first  sentence  in  the  second  paragraph.  so  appeared  in  the  law  as  enacted. 

39-5602.  Definitions.  —  As  used  in  this  chapter,  the  following  terms 
shall  have  the  following  meanings: 

(1)  "Department"  means  the  department  of  health  and  welfare  of  the 
state  of  Idaho. 

(2)  "Director"  means  the  director  of  the  department  of  health  and  welfare. 

(3)  "Eligible  participant"  or  "participant"  means  an  individual  deter- 
mined eligible  by  the  department  for  Idaho  medicaid  services,  as  authorized 
by  title  XIX,  of  the  social  security  act,  as  amended. 

(4)  "Fiscal  intermediary  agency"  means  an  entity  that  provides  services 
that  allow  the  participant  receiving  personal  assistance  services,  or  his 
designee  or  legal  representative,  to  choose  the  level  of  control  he  will  assume 
in  recruiting,  selecting,  managing,  training  and  dismissing  his  personal 
assistant  and  over  the  manner  in  which  services  are  delivered. 

(5)  "Individual  service  plan"  means  a  document  which  outlines  all  ser- 
vices including,  but  not  limited  to,  personal  assistance  services  and  LADLs, 
required  to  maintain  the  individual  in  his  or  her  home  and  community. 

(6)  "Instrumental  activities  of  daily  living  (IADL)"  means  those  activities 
performed  in  supporting  the  activities  of  daily  living  for  an  adult,  including, 
but  not  limited  to:  managing  money,  preparing  meals,  shopping,  light 
housekeeping,  using  the  telephone,  or  getting  around  in  the  community. 

(7)  "PCS  family  alternate  care  provider"  means  an  individual  licensed  by 
the  department  to  provide  personal  care  services  to  one  (1)  or  two  (2) 
children  who  are  unable  to  reside  in  their  own  home  and  require  assistance 
with  medically  oriented  tasks  related  to  the  child's  physical  or  functional 
needs. 

(8)  "Personal  assistance  agency"  means  an  entity  that  recruits,  hires, 
fires,  trains,  supervises,  schedules,  oversees  quality  of  work,  takes  respon- 
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sibility  for  services  provided,  provides  payroll  and  benefits  for  personal 
assistants  working  for  them,  is  the  employer  of  record  and  in  fact. 

(9)  "Personal  assistance  services"  includes  both  attendant  care  services 
and  personal  care  services  and  means  services  that  involve  personal  and 
medically  oriented  tasks  dealing  with  the  functional  needs  of  the  participant 
and  accommodating  the  participant's  needs  for  long-term  maintenance, 
supportive  care  or  lADLs.  These  services  may  include,  but  are  not  limited  to, 
personal  assistance  and  medical  tasks  that  can  be  done  by  unlicensed 
persons  or  delegated  to  unlicensed  persons  by  a  health  care  professional  or 
participant.  Services  shall  be  based  on  the  participant's  abilities  and 
limitations,  medical  diagnosis  or  other  category  of  disability. 

(10)  "Personal  assistant"  means  an  individual  who  directly  provides 
personal  assistance  services. 

(11)  "Personal  care  services  (PCS)"  means  a  range  of  medically  oriented 
care  services  related  to  a  participant's  physical  or  functional  requirements. 
These  services  are  provided  in  the  participant's  home  or  personal  residence 
but  do  not  include  housekeeping  or  skilled  nursing  care. 

(12)  "Provider"  means  a  personal  assistance  agency,  a  fiscal  intermediary 
agency  or  a  PCS  family  alternate  care  provider. 

(13)  "Representative"  means  an  employee  of  the  department  of  health 
and  welfare. 

(14)  "Service  coordination"  means  a  case  management  activity  that 
assists  individuals  eligible  for  medicaid  in  gaining  and  coordinating  access 
to  necessary  care  and  services  appropriate  to  the  needs  of  the  individual. 
Service  coordination  is  a  brokerage  model  of  case  management. 

(15)  "Voucher  service  option"  means  a  method  of  service  provision 
whereby  the  participant  receives  vouchers  to  pay  for  personal  assistance 
services. 

History.  1998,  ch.  224,  §  1,  p.  770;  am.  2000,  ch.  274, 

I.C.,  §  39-A4702,  as  added  by  1981,  ch.  65,  §  123,  p.  799;  am.  2007,  ch.  222,  §  2,  p.  665; 

§  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  2,  ani(  2010,  ch.  347,  §  2,  p.  905. 
p.  888;  am.  1997,  ch.  316,  §  1,  p.  933;  am. 

STATUTORY  NOTES 

Cross  References.  "includes  both  attendant  care  services"  for 

Department  of  health  and  welfare,  §  56-  "includes  attendant  care,"  and  added  the  lan- 

et  seq.  guage  beginning  "and  means  services  that 

Amendments.  involve    personal    and    medically    oriented 

The  2007  amendment,  by  ch.  222,  deleted  tasks,"  and  added  the  last  sentence;  and  in 

former  subsections  (1)  and  (12),  which  were  subsection  (11),  inserted  "or  a  fiscal  interme- 

the  definitions  for  "Attendant  care"  and  "Per-  diary  agency." 

sonal  care  services,"  respectively,  and  redes-  The  2010  amendment,  by  ch.  347,  deleted 

ignated  the  remaining  subsections  accord-  subsection  (1),  which  was  the  definition  for 

ingly;  in  subsection  (5),  substituted  "agency"  "case  management,"  added  subsections  (7), 

for  "services,"  inserted  "an  entity  that  pro-  (11),  and  (14)  and  redesignated  the  remaining 

vides,"  and  deleted  "regardless  of  who  the  subsections    accordingly;   in   subsection   (4), 

employer  of  record  is,  and  allows  the  partici-  added  "and  over  the  manner  in  which  services 

pant  control  over  the  manner  in  which  ser-  are  delivered";  in  subsection  (6),  inserted  "for 

vices  are  delivered"  from  the  end;  in  subsec-  an  adult";  in  the  last  sentence  in  subsection 

tion   (8),   deleted   "and   may   provide   fiscal  (9),  deleted  "regardless  of  age"  following  "lim- 

intermediary  services"  from  the  end;  in  sub-  itations";  and  in  subsection  (12),  added  "or  a 

section  (9),  in  the  first  sentence,  substituted  PCS  family  alternate  care  provider." 
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Federal  References.  The  letters  "IADL"  and  "PCS"  enclosed  in 

Title  XIX  of  the  Social  Security  Act,  referred      parentheses  so  appeared  in  the  law  as  en- 

to  in  subdivision  (3),  is  compiled  as  42  USCS      acted 

§  1396  et  seq. 

Compiler's  Notes. 
This  section  was  formerly  compiled  as  §  39- 

A4702. 

39-5603.  Standards  for  provision  of  personal  assistance  services. 
—  The  director  shall  have  the  power  and  it  shall  be  his  duty  to  promulgate 
and  adopt  appropriate  rules  necessary  to  implement  and  enforce  standards 
for  provision  of  personal  assistance  services. 

The  following  standards  for  provision  of  personal  assistance  services  and 
other  provisions  contained  throughout  this  chapter  and  rules  shall  apply  to 
participants  and  providers  receiving  or  providing  personal  assistance  ser- 
vices either  as  a  medicaid  option  service  or  a  waivered  service,  unless 
prohibited  by  federal  law  or  contents  of  the  federal  waiver  agreement. 

(1)  Personal  care  services  shall  be  included  in  the  medicaid  services 
described  in  section  56-255(3)  and  (4),  Idaho  Code. 

(2)  Attendant  care  shall  be  included  as  a  service  under  medicaid  home 
and  community-based  waiver(s). 

(3)  All  attendant  care  services  must  be  authorized  by  the  department  or 
its  designee. 

(4)  The  department  will  establish  by  rule  maximum  hours  per  month  of 
personal  care  services  available  to  the  individual  participant  under  the  state 
medicaid  plan. 

(5)  The  department  shall  enter  into  agreements  with  providers  for  the 
provision  of  personal  assistance  services.  A  single  provider  may  operate  as 
both  a  personal  assistance  agency  and  a  fiscal  intermediary  agency.  How- 
ever, the  agency  must  clearly  document  whether  it  is  operating  as  a  personal 
assistance  agency  or  as  a  fiscal  intermediary  for  each  participant.  The 
department  may  deny  provider  status  or  revoke  that  status  when  a  provider 
is  found  to  endanger  the  health,  person  or  property  of  the  participant,  or  is 
in  violation  of  rules  promulgated  by  the  department  or  the  provider 
agreement. 

(6)  A  personal  assistance  agency  shall  have  the  responsibility  for  the 
following: 

(a)  Recruitment,  hiring,  firing,  training,  supervision,  scheduling,  payroll, 
and  the  assurance  of  quality  of  service,  of  its  personal  assistants; 

(b)  Complying  with  state  and  federal  labor  and  tax  laws,  rules  and 
regulations; 

(c)  Maintaining  liability  insurance  coverage; 

(d)  Provision  of  an  appropriately  qualified  nurse  when  required; 

(e)  Assignment  of  a  qualified  personal  assistant  to  each  authorized 
participant  after  consultation  with  and  prior  approval  of  that  participant; 

(f)  Assuring  all  personal  assistants  providing  services  meet  the  standards 
and  qualifications  of  this  chapter; 

(g)  Billing  medicaid  for  services  approved  and  authorized; 
(h)  Collecting  any  participant  contribution  due; 

(i)  Referring  participants  to  the  department  for  service  coordination 
services  based  on  established  criteria; 
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(j)  Providing  for  care  by  a  qualified  replacement  when  the  regular 
personal  assistant  is  unable  to  provide  the  services,  and  providing  for 
unanticipated  services  approved  on  the  individual  service  plan  when 
requested  by  the  participant;  and 

(k)  Conducting,  at  least  annually,  participant  satisfaction/quality  control 
reviews  available  to  the  department  and  general  public. 

(7)  A  fiscal  intermediary  agency  shall  have  the  responsibility  for  the 
following: 

(a)  To  assure  compliance  with  legal  requirements  related  to  the  employ- 
ment of  participant/family  directed  personal  assistants; 

(b)  To  offer  services  to  enable  participants  or  families  to  perform  required 
employer  tasks  themselves; 

(c)  To  bill  the  medicaid  program  for  services  approved  and  authorized  by 
the  department; 

(d)  To  collect  any  participant  contribution  due; 

(e)  To  pay  personal  assistants  for  services; 

(f)  To  perform  all  necessary  withholding  as  required  by  state  and  federal 
labor  and  tax  laws,  rules  and  regulations; 

(g)  To  assure  that  all  personal  assistants  providing  services  meet  the 
standards  and  qualifications  of  this  chapter; 

(h)  To  refer  participants  to  service  coordination  services  based  on  estab- 
lished criteria; 

(i)  To  maintain  liability  insurance  coverage; 

(j)  To  conduct,  at  least  annually,  participant  satisfaction  and  quality 
control  reviews  which  shall  be  available  to  the  department  and  to  the 
general  public;  and 

(k)  To  maintain  documentation  that  the  participant  or  his  legal  represen- 
tative agrees  in  writing  that  he  takes  responsibility  for  and  accepts 
potential  risks,  and  any  resulting  consequences,  for  his  choice  to  manage 
his  own  personal  assistance  services. 

(8)  Personal  assistants  are  not  employees  of  the  state. 

(9)  Service  coordination  shall  be  made  available  to  personal  assistance 
participants  where  and  when  appropriate.  In  order  to  avoid  a  conflict  of 
interest,  service  coordination  shall  not  be  provided  by  the  same  agency  that 
provides  personal  assistance  services  to  the  participant. 

(10)  The  department's  regional  medicaid  staff  shall  review  and  approve 
the  individual  service  plan,  authorize  personal  assistance  services,  the 
hours  of  service,  and  make  appropriate  referrals  for  service  coordination  for 
eligible  individuals. 

(11)  The  department  shall  establish  and  maintain  a  community  aware- 
ness program  that  will  educate  Idaho  citizens  regarding  the  purpose  and 
function  of  all  long-term  care  alternatives  including,  but  not  limited  to, 
personal  assistance  services  and  individual  participant  rights.  This  pro- 
gram will  be  developed  in  cooperation  with  other  state  agencies  including, 
but  not  limited  to,  the  commission  on  aging  and  the  state  independent  living 
council. 

(12)  It  shall  be  the  responsibility  of  the  participant  or  his  designee  or 
legal  representative,  when  appropriate,  to  select  the  provider  of  personal 
assistance  services. 
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(13)  The  department  shall  provide  the  participant,  his  designee  or  legal 
representative,  with  a  list  of  available  providers  of  personal  assistance 
services;  however,  this  does  not  relieve  the  participant  or  his  designee  or 
legal  representative  of  the  responsibility  of  provider  selection. 

(14)  In  those  cases  where  the  participant  or  his  designee  or  legal 
representative  cannot  arrange  for  personal  assistance  services  or  asks  for 
help  in  making  arrangements,  a  representative  of  the  department  may 
arrange  for  or  help  arrange  for  personal  assistance  services  on  behalf  of  the 
participant. 

History.  1998,  ch.  224,  §  2,  p.  770;  am.  2000,  ch.  274, 

I.C.,  §  39-A4703,  as  added  by  1981,  ch.  65,  §  124,  p.  799;  am.  2006,  ch.  283,  §  1,  p.  869; 

§  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  3,  am.  2007,  ch.  222,  §  3,  p.  665;  am.  2010,  ch. 

p.  888;  am.  1997,  ch.  316,  §  2,  p.  933;  am.  347,  §  3,  p.  905. 

STATUTORY  NOTES 

Cross  References.  inserted  "the  department  for";  in  the  intro- 

Commission  on  aging,  §  67-5001  et  seq.  ductory  language  in  subsection  (7),  deleted 

State  independent  living  council,  §  56-1201  «personal  assistance  agency  that  provides" 

preceding  "fiscal,"  and  substituted  "agency" 
Amendments.  for  "services";  in  paragraph  (7)(b),  deleted 
formlr^^  "supportive-preceding  "services";  rewrote 
care  services  shall  be  ordered  by  a  physician  paragraph  (7)(g),  which  formerly  read:  To 
or  authorized  provider,"  and  redesignated  the  offer  a  full  range  of  services  and  perform  all 
remaining  subsections  accordingly.  services  contained  in  a  written  agreement 
The  2007  amendment,  by  ch.  222,  rewrote  between  the  participant  and  the  provider"; 
subsection  (1),  which  formerly  read:  "Personal  an(j  added  paragraphs  (7)(h)  through  (7)(k). 
care  services  shall  be  included  as  a  state  plan  Tne  2010  amendment,  by  ch.  347,  through- 
service  under  medicaid":  added  the  second  out  subsections  (6)  through  (10),  substituted 
sentence  in  subsection  (5);  in  the  introductory  "service  coordination"  for  "case  management." 
language  in  subsection  (6),  substituted  "per- 
sonal    assistance     agency"     for     "provider  Compiler's  Notes. 

agency";  added  paragraph  (6)(h)  and  made  This  section  was  formerly  compiled  as  §  39- 

related  redesignations;  in  paragraph  (6)(i),  A4703. 

39-5604.  Health  and  background  checks.  —  The  director  shall 
require  providers  to  obtain  health  tests  or  screens,  criminal  background  and 
nurse's  aide  registry  checks,  and  licenses  and/or  certifications  necessary  to 
protect  the  health,  person  and  property  of  the  participant  for  any  personal 
assistant  acting  as  an  employee,  agent,  or  contractor  of  a  provider.  He  may 
deny  provider  status  or  revoke  that  status  when  a  provider  or  an  employee, 
agent,  or  contractor  of  a  provider,  is  found  to  endanger  the  health,  person  or 
property  of  the  participant. 

History.  §  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  4, 

I.C.,  §  39-A4704,  as  added  by  1981,  ch.  65,      p.  888;  am.  2000,  ch.  274,  §  125,  p.  799. 

STATUTORY  NOTES 

Compiler's  Notes. 

This  section  was  formerly  compiled  as  §  39- 
A4704. 

39-5605.    Training  of  personal  assistants.  —  The  director  may  re- 
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quire  a  personal  assistant  to  successfully  complete  a  training  program 
established  by  the  rules  before  beginning  to  provide  personal  assistance 
services.  Those  providing  personal  assistance  services  when  the  rule  is 
established  will  be  given  a  reasonable  period  of  time  to  obtain  the  required 
training.  The  director  may  establish  different  training  requirements  for 
different  services  provided  and  for  personal  assistants  serving  participants 
with  intensive  needs.  The  department  shall  conduct  training  to  include,  but 
not  be  limited  to,  administrative  rules,  billing  procedures  and  service 
requirements. 

History.  p.  888;  am.  1997,  ch.  316,  §  3,  p.  933;  am. 

I.C.,  §  39-A4705,  as  added  by  1981,  ch.  65,      2000,  ch.  274,  §  126,  p.  799. 
§  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  5, 

STATUTORY  NOTES 

Compiler's  Notes. 

This  section  was  formerly  compiled  as  §  39- 
A4705. 

39-5606.    Payment  to  be  made  to  provider.  [Repealed.] 

Repealed  by  S.L.  2011,  ch.  164,  §  1,  effective  July  1,  2011. 

History.  §  127,  p.  799;  am.  2010,  ch.  296,  §  1,  p.  801; 

I.C.,  §  39-A4706,  as  added  by  1981,  ch.  65,  am.  2010,  ch.  347,  §  4,  p.  905;  am.  2011,  ch. 

§  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  6,  i48j  §  i,  p.  412;  am.  2011,  ch.  151,  §  20,  p. 

p.  888;  am.  1997,  ch.  316,  §  4,  p.  933;  am.  414  F 

1998,  ch.  224,  §  3,  p.  770;  am.  2000,  ch.  274, 

STATUTORY  NOTES 

Compiler's  Notes.  151,  §  20  both  purported  to  amend  this  sec- 

This  section  was  formerly  compiled  as  §  39-      tion;  however,  S.L.  2011,  ch.  164,  §  1  repealed 

A4J?6-  ,  this  section,  effective  July  1,  2011. 

S.L.  2011,  ch.  148,  §  1  and  S.L.  2011,  ch. 

39-5607.    Effect  of  personal  assistance  agency  rates.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  39-5607,  which  comprised  I.C.,  This  section,  which  comprised  I.C.,  §  39- 

§  39-5607,  as  added  by  1997,  ch.  316,  §  5,  p.  5607,  as  added  by  2000,  ch.  274,  §  128,  p.  799, 

933,  was  repealed  by  S.L.  1998,  ch.  224,  §  4,  was  repealed  by  S.L.  2007,  ch.  222,  §  4. 
effective  July  1,  1998. 

39-5608.  Liability  of  actions  under  this  chapter.  —  (1)  The  partic- 
ipant, his  designee  or  legal  representative,  if  such  is  responsible,  shall  be 
liable  for  any  acts  of  the  participant  performed  or  committed  while  receiving 
care  or  services  under  the  provisions  of  this  chapter. 

(2)  The  department  shall  not  be  held  liable  for  any  actions  under  this 
chapter,  except  pursuant  to  section  39-5603(13)  [39-5603(12)],  Idaho  Code, 
when  the  representative  of  the  department  is  acting  on  behalf  of  the 


75  PERSONAL  ASSISTANCE  SERVICES  39-5609 

participant,  his  designee  or  legal  representative;  however,  the  provisions  of 
section  39-5603(11)  [39-5603(10)],  Idaho  Code,  shall  remain  in  force. 

(3)  Nothing  in  this  chapter  shall  exempt  the  provider  of  services  from  any 
liability  caused  by  such  provider's  negligence,  abuse,  or  other  improper 
action  of  the  provider. 

History.  p.  888;  am.  and  redesig.  1997,  ch.  316,  §  6,  p. 

I.C.,  §  39-A4707,  as  added  by  1981,  ch.  65,  933;  am.  2000,  ch.  274,  §  129,  p.  799;  am. 
§  1,  p.  93;  am.  and  redesig.  1990,  ch.  326,  §  7,      2006,  ch.  283,  §  2,  p.  869. 

STATUTORY  NOTES 

Amendments.  committee  shall  be  recipients  and  their  rep- 

The  2006  amendment,  by  ch.  283,  updated  resentatives." 
the  section  references  in  subsection  (2). 

T      .  |     .      ,         ,  Compiler's  Notes. 

^ctionTofSx!  1997,  ch.  316  read:  "It  is  This  section  was  formerly  compiled  as  §  39- 
the  intent  of  the  Legislature  that  the  Depart-  5607  and  as  §  39-A4707. 
ment  of  Health  and  Welfare  shall  convene  a  The  bracketed  insertions  were  added  in  this 
committee  consisting  of  providers  of  personal  section  by  the  compiler  to  supply  the  probable 
care  services  and  recipients  of  such  services  intended  statutory  references, 
and  organizations  representing  such  recipi- 
ents, and  other  interested  parties,  for  the  Effective  Dates. 

purpose  of  planning  the  implementation  of  Section  8  of  S.L.  1997,  ch.  316  declared  an 

changes  to  the  Medicaid  waiver  and  Personal  emergency  and  provided  that  the  act  should 

Care  Services  Program  required  by  this  act.  be  in  full  force  and  effect  on  and  after  April  1, 

At  least  one-half  of  the  membership  of  the  1997.  Approved  March  24,  1997. 

39-5609.  Personal  assistance  oversight  committee*  —  The  depart- 
ment shall  establish,  as  part  of  the  medical  care  advisory  committee 
(MCAC),  an  oversight  subcommittee  consisting  of  providers  of  personal 
assistance  services  and  participants  of  such  services  and  advocacy  organi- 
zations representing  such  participants,  and  other  interested  parties,  for  the 
purpose  of  planning,  monitoring,  and  recommending  changes  to  the  medic- 
aid waiver  and  personal  assistance  programs  to  the  MCAC.  At  least  fifty-one 
percent  (51%)  of  the  committee  membership  shall  be  participants  or  their 
representatives . 

History. 

I.C.,  §  39-5609,  as  added  by  2000,  ch.  274, 
§  130,  p.  799;  am.  2007,  ch.  222,  §  5,  p.  665. 

STATUTORY  NOTES 

Amendments.  vises  Idaho  medicaid  in  the  development  and 

The  2007  amendment,  by  ch.  222,  deleted  refinement  of  the  medicaid  program.  See: 

the  former  last  sentence,  which  read:  "The  http://www.healthandwelfare.idaho.gov      / 

director  shall  determine  when  and  if  this  role  medical  /  medicaid   /  medicalcareadvisory 

shall  be  performed  by  the  MCAC."  committee/tabid/1206/de fault aspx. 

The  letters  "MCAC"  enclosed  in  parenthe- 

Compiler  s  Notes.  ses  so  appeared  in  the  law  as  enacted. 
The  medical  care  advisory  committee  ad- 
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CHAPTER  57 
PREVENTION  OF  MINORS' ACCESS  TO  TOBACCO 


39-5701.  Legislative  findings  and  intent.  39-5710.  Conduct  of  enforcement  actions. 

ItoTO!  PofsTssr;  distribution  or  nse  by  a  39"5711-  Ending  and  creation  of  prevention 
minor,  of  minors    access  to  tobacco 

39-5704.  Permitting  of  tobacco  product  re-  fund. 

™  __    „  ,     tai}?rs- ,  39-5712.  Severability. 

39-5705.  Sale  or  distribution  of  tobacco  prod-  39.57^  Locai  ordinances, 

ucts  to  a  minor.  __ 

39-5706.  Vendor  assisted  sales.  39-5714.  Requirements  for  delivery  sales. 

39-5707.  Opened  packages  and  samples.  39-5715.  Age  verification  requirements. 

39-5708,  Civil  penalties  for  violations  of  per-  39-5716.  Disclosure  and  notice  requirements, 

mit.  39-5717.  Shipping  requirements. 

39-5709.  Criminal   penalties    for   violations  39-5718.  Registration  and  reporting  require- 
without  a  permit.  ments. 

39-5701.  Legislative  findings  and  intent.  —  The  prevention  of  youth 
access  to  tobacco  products  within  the  state  of  Idaho  is  hereby  declared  to  be 
a  state  goal  to  promote  the  general  health  and  welfare  of  Idaho's  young 
people.  Twenty-seven  percent  (27%)  of  Idaho's  youth  currently  smoke  and 
almost  twenty-seven  percent  (27%)  of  boys  in  Idaho  use  chewing  tobacco 
which  is  significantly  higher  than  the  national  average. 

Tobacco  is  the  number  one  killer  in  Idaho  causing  more  deaths  by  far  than 
alcohol,  illegal  drugs,  car  crashes,  homicides,  suicides,  fires  and  AIDS 
combined.  According  to  the  center  for  disease  control  and  prevention  (CDC), 
twenty-four  thousand  three  hundred  ninety-four  (24,394)  children  in  Idaho 
currently  under  eighteen  (18)  years  of  age  will  die  prematurely  from 
tobacco-related  disease.  Tobacco  costs  the  state  over  two  hundred  forty 
million  dollars  ($240,000,000)  each  year  and  is  the  single  most  preventable 
cause  of  death  and  disability  in  Idaho. 

Furthermore,  tobacco  is  usually  the  first  drug  used  by  young  people  who 
go  on  to  use  alcohol  and  other  illegal  drugs.  A  study  from  the  CDC  shows 
that  teens  who  smoke  are  three  (3)  times  more  likely  than  nonsmokers  to 
use  alcohol,  eight  (8)  times  more  likely  to  use  marijuana,  and  twenty-two 
(22)  times  more  likely  to  use  cocaine. 

Most  minors  buy  their  own  tobacco  products  or  steal  from  self-service 
displays.  Additionally,  vending  machines  also  create  easy  access  for  minors 
and  a  report  from  the  CDC  shows  that  even  when  vending  machines  are 
restricted  to  "adult  areas"  such  as  bars,  children  still  succeed  in  purchasing 
cigarettes  from  vending  machines. 

Therefore,  it  is  this  state's  policy  to  prevent  the  illegal  sale,  theft  and  easy 
access  of  tobacco  products  to  minors  and  to  prohibit  the  possession, 
distribution  and  use  of  tobacco  products  by  minors  and  to  punish  those  who 
disregard  this  law. 

History. 

I.C.,  §  39-5701,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 
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STATUTORY  NOTES 

Prior  Laws.  necessary  tasks  to  administer  the  provisions 

Former  §§39-5701  to  39-5708  which  com-  of  this  act  prior  to  January  1,  1999." 

prised:  I.C.,  §§  39-5701  to  39-5708,  as  added  ™           /     ,      ,.                 1    ,      A 

C    mrm    i_   ni-70   s  -1        on  a                   i   j  i_  The  center s  for  disease  control  and  preven- 

by  1997,  ch.  278,  §  1,  p.  824  was  repealed  by  ,.                    .               ^                       ?  *^ 

S.L.  1998,  ch.  418,  §  1,  effective  January  1,  tl0n  1S  a  ma^or  °Perating  component  of  the 

J999  United  States  department  of  health  and  hu- 
man services.  See  http://www.cdc.gov . 

Compiler's  Notes.  The  letters  «CDC"  enclosed  in  parentheses 

S.L.  1998,  ch.  418,  which  repealed  the  prior  so  appeared  in  the  law  as  enacted, 
version  of  this  chapter,  effective  January  1, 

1999,  provides  in  §  3:  "The  Department  of  Effective  Dates. 

Health  and  Welfare  is  hereby  authorized  to  S.L.  1998,  chapter  418,  became  law  without 

begin  rule  promulgation  and  undertake  other  the  governor's  signature. 

39-5702.  Definitions.  —  The  terms  used  in  this  chapter  are  defined  as 
follows: 

(1)  "Business"  means  any  company,  partnership,  firm,  sole  proprietor- 
ship, association,  corporation,  organization,  or  other  legal  entity,  or  a 
representative  of  the  foregoing  entities. 

(2)  "Delivery  sale"  means  to  distribute  tobacco  products  to  a  consumer  in 
a  state  where  either:  (a)  the  individual  submits  the  order  for  such  sale  by 
means  of  a  telephonic  or  other  method  of  voice  transmission,  data  transfer 
via  computer  networks,  including  the  internet  and  other  online  services,  or 
facsimile,  or  the  mails;  or  (b)  the  tobacco  products  are  delivered  by  use  of  the 
mails  or  a  delivery  service. 

(3)  "Delivery  service"  means  any  person  who  is  engaged  in  the  commer- 
cial delivery  of  letters,  packages  or  other  containers. 

(4)  "Department"  means  the  state  department  of  health  and  welfare  or  its 
duly  authorized  representative. 

(5)  "Distribute"  means  to  give,  deliver,  sell,  offer  to  give,  offer  to  deliver, 
offer  to  sell  or  cause  any  person  to  do  the  same  or  hire  any  person  to  do  the 
same. 

(6)  "Minor"  means  a  person  under  eighteen  (18)  years  of  age. 

(7)  "Minor  exempt  permit"  means  a  permittee  location  whose  revenues 
from  the  sale  of  alcoholic  beverages  for  on-site  consumption  comprises  at 
least  fifty-five  percent  (55%)  of  total  revenues,  or  whose  products  and 
services  are  primarily  obscene,  pornographic,  profane  or  sexually  oriented, 
is  exempt  from  inspections  assisted  by  a  minor,  if  minors  are  not  allowed  in 
the  location  and  such  prohibition  is  posted  clearly  on  all  entrance  doors. 

(8)  "Permit"  means  a  permit  issued  by  the  department  for  the  sale  or 
distribution  of  tobacco  products. 

(9)  "Permittee"  means  the  holder  of  a  valid  permit  for  the  sale  or 
distribution  of  tobacco  products. 

(10)  "Photographic  identification"  means  state,  district,  territorial,  pos- 
session, provincial,  national  or  other  equivalent  government  driver's  li- 
cense, identification  card  or  military  card,  in  all  cases  bearing  a  photograph 
and  a  date  of  birth,  or  a  valid  passport. 

(11)  "Random  unannounced  inspection"  means  an  inspection  of  retail 
outlets  by  a  law  enforcement  agency  or  by  the  department,  with  or  without 
the  assistance  of  a  minor,  to  monitor  compliance  of  this  chapter. 

(12)  "Seller"  means  the  person  who  physically  sells  or  distributes  tobacco 
products. 
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(13)  "Tobacco  product"  means  any  substance  that  contains  tobacco  includ- 
ing, but  not  limited  to,  cigarettes,  cigars,  pipes,  snuff,  smoking  tobacco, 
tobacco  papers,  or  smokeless  tobacco. 

(14)  "Vending  machine"  means  any  mechanical,  electronic  or  other  simi- 
lar device  which,  upon  the  insertion  of  tokens,  money  or  any  other  form  of 
payment,  dispenses  tobacco  products. 

(15)  "Vendor  assisted  sales"  means  any  sale  or  distribution  in  which  the 
customer  has  no  access  to  the  product  except  through  the  assistance  of  the 
seller. 

(16)  "Without  a  permit"  means  a  business  that  has  failed  to  obtain  a 
permit  or  a  business  whose  permit  is  suspended  or  revoked. 

History.  am.  2003,  ch.  273,  §  1,  p.  728;  am.  2004,  ch. 

I.C.,  §  39-5702,  as  added  by  1998,  ch.  418,      318,  §  5,  p.  892. 
§  2,  p.  1316;  am.  2003,  ch.  159,  §  1,  p.  449; 

STATUTORY  NOTES 

Cross  References.  The  2003  amendment,  by  ch.  159,  inserted 

Department  of  health  and  welfare,  §  56-  present  subsection  (7). 

1001  et  seq.  The  2003  amendment,  by  ch.  273,  inserted 

Prior  Laws.  subsections  (2)  and  (3),  and  renumbered  the 

Former  §  39-5702  was  repealed.  See  Prior  subsequent  subsections  accordingly. 

Laws,  §  39-5701.  Effective  Dates. 

Amendments.  S.L.  1998,  chapter  418,  became  law  without 

This  section  was  amended  by  two  2003  acts  the  governor's  signature, 

which  appear  to  be  compatible  and  have  been  Section  14  of  S.L.  2004,  ch.  318  declared  an 

compiled  together.  emergency.  Approved  March  24,  2004. 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  P.3d  1109  (2010). 

39-5703,  Possession,  distribution  or  use  by  a  minor.  —  (1)  It  shall 
be  unlawful  for  a  minor  to  possess,  receive,  purchase,  sell,  distribute,  use  or 
consume  tobacco  products  or  to  attempt  any  of  the  foregoing. 

(2)  It  shall  be  unlawful  for  a  minor  to  provide  false  identification,  or  make 
any  false  statement  regarding  their  age  in  an  attempt  to  obtain  tobacco 
products. 

(3)  A  minor  who  is  assisting  with  a  random  unannounced  inspection  in 
accordance  with  this  chapter  shall  not  be  in  violation  of  this  chapter. 

(4)  A  minor  may  possess  but  not  sell  or  distribute  tobacco  products  in  the 
course  of  employment,  for  duties  such  as  stocking  shelves  or  carrying 
purchases  to  customers'  vehicles. 

(5)  Penalties  for  violations  by  a  minor.  A  violation  of  this  chapter  by  a 
minor  shall  constitute  a  misdemeanor  and  shall  be  punishable  by  impris- 
onment in  an  appropriate  facility  not  exceeding  six  (6)  months,  a  fine  not 
exceeding  three  hundred  dollars  ($300),  or  both  such  fine  and  imprisonment. 
The  court  may,  in  addition  to  the  penalties  provided  herein,  require  the 
minor  and  the  minor's  parents  or  legal  guardian  to  attend  tobacco  aware- 
ness programs  or  to  perform  community  service  in  programs  related  to 
tobacco  awareness. 
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History. 

I.C.,  §  39-5703,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  39-5703  was  repealed.  See  Prior  S.L.  1998,  chapter  418,  became  law  without 
Laws,  §  39-5701.  the  governor's  signature, 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Doe  (In  re  Doe),  145 
Idaho  980,  188  P.3d  922  (Ct.  App.  2008). 

39-5704.  Permitting  of  tobacco  product  retailers.  —  (1)  It  shall  be 
unlawful  to  sell  or  distribute  or  offer  tobacco  products  for  sale  or  distribution 
at  retail  or  to  possess  tobacco  products  with  the  intention  of  selling  at  retail 
without  having  first  obtained  a  tobacco  permit  from  the  department  which 
shall  be  the  only  retail  tobacco  permit  or  license  required.  Provided  however, 
this  section  shall  not  be  deemed  to  require  a  wholesaler  or  manufacturer's 
representative  or  their  employees  who,  in  the  course  of  their  employment, 
stock  shelves  and  replenish  tobacco  products  at  a  permittee's  place  of 
business  to  obtain  a  permit. 

(2)  The  department  shall  administer  the  permitting  of  tobacco  product 
retailers  and  shall  be  authorized  to  ensure  compliance  with  this  chapter. 
The  department  may  promulgate  rules  in  compliance  with  chapter  52,  title 
67,  Idaho  Code,  regarding  permitting  of  tobacco  product  retailers,  inspec- 
tions, and  compliance  checks,  effective  training  and  employment  practices 
under  this  chapter. 

(3)  Permits  shall  be  issued  annually  for  no  charge  for  each  business 
location  to  ensure  compliance  with  the  requirements  of  this  chapter.  A  copy 
of  this  chapter,  rules  adopted  by  the  department,  appropriate  signage 
required  by  this  chapter  and  any  materials  deemed  necessary  shall  be 
provided  with  each  permit  issued. 

(4)  A  separate  permit  must  be  obtained  for  each  place  of  business  and  is 
nontransferable  to  another  person,  business  or  location. 

(5)  Permittees  may  display  the  permit  in  a  prominent  location. 

(6)  A  permittee  may  display  a  sign  in  each  location  within  a  place  of 
business  where  tobacco  products  are  sold  or  distributed.  A  sign  may  be 
clearly  visible  to  the  customer  and  the  seller  and  shall  state:  "STATE  LAW 
PROHIBITS  THE  SALE  OF  TOBACCO  PRODUCTS  TO  PERSONS  UN- 
DER THE  AGE  OF  EIGHTEEN  (18)  YEARS.  PROOF  OF  AGE  REQUIRED. 
ANYONE  WHO  SELLS  OR  DISTRIBUTES  TOBACCO  TO  A  MINOR  IS 
SUBJECT  TO  STRICT  FINES  AND  PENALTIES.  MINORS  ARE  SUB- 
JECT TO  FINES  AND  PENALTIES." 

(7)  Permittees  are  responsible  to  educate  employees  as  to  the  require- 
ments of  this  chapter. 

(8)  It  shall  be  unlawful  for  the  permittee  to  allow  employees  who  are 
minors  to  sell  or  distribute  tobacco.  Exception:  Employees  who  are  minors 
may  possess  but  not  sell  or  distribute  tobacco  products  in  the  course  of 
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employment,  for  such  duties  as  stocking  shelves  or  carrying  purchases  to 
customers'  vehicles. 

History. 

I.C.,  §  39-5704,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  39-5704  was  repealed.  See  Prior  S.L.  1998,  chapter  418,  became  law  without 

Laws,  §  39-5701.  the  governor's  signature. 

JUDICIAL  DECISIONS 

Commerce  Clause.  Idaho  by  anyone  not  first  obtaining  a  tobacco 

The  legislature  passed  the  prevention  of  permit;  the  act  is  a  non-discriminatory  stat- 

minors'  access  to  tobacco  act  in  an  effort  to  ute  regulating  the  off-reservation  conduct  of  a 

prevent  minors  from  accessing  tobacco  prod-  Native  American.  State  v.  Maybee,  148  Idaho 

ucts,  in  part  by  regulating  who  is  authorized  52o,  224  P.3d  1109,  cert,  denied,  —  U.S.  — , 

to  sell  tobacco.  This  section  is  concerned  with  i31  g.  ct.  150,  178  L.  Ed.  2d  37  (2010). 
the  introduction  of  any  tobacco  products  into 

39-5705.    Sale  or  distribution  of  tobacco  products  to  a  minor*  — 

(1)  It  shall  be  unlawful  to  sell,  distribute  or  offer  tobacco  products  to  a 
minor. 

(2)  It  shall  be  an  affirmative  defense  that  the  seller  of  a  tobacco  product 
to  a  minor  in  violation  of  this  section  had  requested,  examined  and 
reasonably  relied  upon  a  photographic  identification  from  such  person 
establishing  that  person's  age  as  at  least  eighteen  (18)  years  of  age  prior  to 
selling  such  person  a  tobacco  product.  The  failure  of  a  seller  to  request  and 
examine  photographic  identification  from  a  person  under  eighteen  (18) 
years  of  age  prior  to  the  sale  of  a  tobacco  product  to  such  person  shall  be 
construed  against  the  seller  and  form  a  conclusive  basis  for  the  seller's 
violation  of  this  section. 

History. 

I.C.,  §  39-5705,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316;  am.  2001,  ch,  39,  §  1,  p.  74. 

STATUTORY  NOTES 

Prior  Laws.  Section  4  of  S.L.  2001,  ch.  39  declared  an 

Former  §  39-5705  was  repealed.  See  Prior      emergency  retroactively  to  January  1,  2001 

Laws,  §  39-5701.  and  approved  March  8,  2001. 

Effective  Dates. 

S.L.  1998,  chapter  418,  became  law  without 

the  governor's  signature. 

39-5706.  Vendor  assisted  sales.  —  (1)  It  shall  be  unlawful  to  sell  or 
distribute  tobacco  products  by  any  means  other  than  vendor  assisted  sales 
where  the  customer  has  no  access  to  the  product  except  through  the 
assistance  of  the  seller. 

(2)  On  and  after  January  1,  2000,  it  shall  be  unlawful  to  sell  or  distribute 
tobacco  products  from  a  vending  machine.  From  January  1,  1999,  to 
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December  31,  1999,  vending  machines  shall  be  located  in  a  place  not 
accessible  to  persons  under  the  age  of  nineteen  (19)  years. 

(3)  It  shall  be  unlawful  to  sell  or  distribute  tobacco  products  from 
self-service  displays. 

(4)  Stores  with  tobacco  products  comprising  at  least  seventy-five  percent 
(75%)  of  total  merchandise  are  exempt  from  requiring  vendor  assisted  sales, 
if  minors  are  not  allowed  in  the  store  and  such  prohibition  is  posted  clearly 
on  all  entrance  doors. 

History. 

I.C.,  §  39-5706,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  39-5706  was  repealed.  See  Prior  S.L.  1998,  chapter  418,  became  law  without 

Laws,  §  39-5701.  the  governor's  signature. 

39-5707.  Opened  packages  and  samples.  —  (1)  It  shall  be  unlawful 
to  sell  or  distribute  tobacco  products  for  commercial  purposes  other  than  in 
the  federally  required  sealed  package  provided  by  the  manufacturer  with  all 
the  required  warning  labels  and  health  warnings. 

(2)  It  shall  be  unlawful  to  sell  or  distribute  tobacco  products  for  free  or 
below  the  cost  of  such  products  to  the  sellers  or  distributors  of  the  products 
for  commercial  or  promotional  purposes,  to  members  of  the  general  public  in 
public  places  or  at  public  events. 

History. 

LC,  §  39-5707,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  39-5707  was  repealed.  See  Prior  S.L.  1998,  chapter  418,  became  law  without 
Laws,  §  39-5701.  the  governor's  signature. 

39-5708.  Civil  penalties  for  violations  of  permit.  —  Any  permittee 
who  fails  to  comply  with  any  part  of  this  chapter,  or  any  current  state  or 
local  law  or  rule  or  regulation  regarding  the  sale  or  distribution  of  tobacco 
products  shall  be  subject  to  a  civil  penalty  as  provided  in  this  section  or  have 
their  permit  suspended,  pursuant  to  compliance  with  the  contested  case 
provisions  of  the  Idaho  administrative  procedure  act,  chapter  52,  title  67, 
Idaho  Code,  or  both. 

(1)  If  a  seller  who  is  not  a  permittee  violates  section  39-5705,  Idaho  Code, 
and  sells  or  distributes  tobacco  products  to  a  minor,  the  seller  shall  be  fined 
one  hundred  dollars  ($100). 

(2)  In  the  case  of  a  first  violation,  the  permittee  shall  be  notified  in 
writing  of  penalties  to  be  levied  for  further  violations. 

(3)  In  the  case  of  a  second  violation,  the  permittee  shall  be  fined  two 
hundred  dollars  ($200)  and  shall  be  notified  in  writing  of  penalties  to  be 
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levied  for  further  violations.  For  a  violation  of  section  39-5705,  Idaho  Code, 
the  permittee  shall  not  be  fined  if  the  permittee  can  show  that  a  training 
program  was  in  place  for  the  employee  and  that  the  permittee  has  a  form 
signed  by  that  employee  on  file  stating  that  they  understand  the  tobacco 
laws  dealing  with  minors  and  the  unlawful  purchase  of  tobacco,  but  the 
permittee  shall  be  notified  in  writing  of  penalties  to  be  levied  for  any  further 
violations.  If  no  such  training  is  in  place,  the  permittee  shall  be  fined  two 
hundred  dollars  ($200). 

(4)  In  the  case  of  a  third  violation  in  a  two  (2)  year  period,  the  permittee 
shall  be  fined  two  hundred  dollars  ($200)  and  the  permit  may  be  suspended 
for  up  to  seven  (7)  days.  If  the  violation  is  by  an  employee,  at  the  same 
location,  who  was  involved  in  any  previous  citation  for  violation,  the 
permittee  shall  be  fined  four  hundred  dollars  ($400).  Effective  training  and 
employment  practices  by  the  permittee,  as  determined  by  the  department 
shall  be  a  mitigating  factor  in  determining  permit  suspension.  Tobacco 
retailers  must  remove  all  tobacco  products  from  all  areas  accessible  to  or 
visible  to  the  public  while  the  permit  is  suspended. 

(5)  In  the  case  of  four  (4)  or  more  violations  within  a  two  (2)  year  period, 
the  permittee  shall  be  fined  four  hundred  dollars  ($400)  and  the  permit  shall 
be  revoked  until  such  time  that  the  permittee  demonstrates  an  effective 
training  plan  to  the  department,  but  in  no  case  shall  the  revocation  be  for 
less  than  thirty  (30)  days.  Tobacco  retailers  must  remove  all  tobacco 
products  from  all  areas  accessible  to  or  visible  to  the  public  while  the  permit 
is  revoked. 

(6)  All  moneys  collected  for  violations  pursuant  to  this  section  shall  be 
remitted  to  the  prevention  of  minors'  access  to  tobacco  fund  created  in 
section  39-5711,  Idaho  Code. 

History. 

I.C.,  §  39-5708,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316;  am.  2001,  ch.  39,  §  2,  p.  74. 

STATUTORY  NOTES 

Prior  Laws.  Section  4  of  S.L.  2001,  ch.  39  declared  an 

Former  §  39-5708  was  repealed.  See  Prior      emergency  retroactively  to  January  1,  2001 

Laws,  §  39-5701.  an(j  approved  March  8,  2001. 

Effective  Dates. 
S.L,  1998,  chapter  418,  became  law  without 

the  governor's  signature. 

39-5709.    Criminal  penalties  for  violations  without  a  permit.  — 

Sale  or  distribution  of  tobacco  products,  or  any  violation  of  this  chapter, 
without  a  permit  is  considered  by  the  state  of  Idaho  as  an  effort  to  subvert 
the  state's  public  purpose  to  prevent  minor's  access  to  tobacco  products, 

(1)  The  sale  or  distribution  of  tobacco  products  without  a  permit  shall 
constitute  a  misdemeanor  punishable  by  imprisonment  not  exceeding  six  (6) 
months  in  the  county  jail,  a  fine  of  three  hundred  dollars  ($300),  or  by  both 
such  fine  and  imprisonment.  If  the  sale  or  distribution  of  tobacco  products 
was  to  a  minor,  the  fine  shall  be  no  less  than  five  hundred  dollars  ($500)  nor 
more  than  one  thousand  dollars  ($1,000).  The  provisions  of  this  section  shall 
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not  be  applicable  to  an  employee  of  the  business  engaged  in  the  sale  of 
tobacco  products  if  the  sale  occurred  during  the  course  of  such  employment 
and  the  seller  does  not  have  an  ownership  interest  in  the  business. 

(2)  In  addition  to  the  penalties  set  forth  in  subsection  (1)  of  this  section, 
the  court  may  impose  an  additional  fine  of  one  thousand  dollars  ($1,000)  per 
day  beginning  the  day  following  the  date  of  citation  as  long  as  the  illegal 
tobacco  sales  or  distribution  continues.  The  first  seven  (7)  days  of  additional 
fines  may  be  suspended  provided  that  the  business  or  seller  is  able  to  prove 
that  the  business  or  seller  has  applied  for  the  permit  within  seven  (7)  days 
of  the  citation. 

History. 

I.C.,  §  39-5709,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Effective  Dates. 

S.L.  1998,  chapter  418,  became  law  without 
the  governor's  signature. 

39-5710.  Conduct  of  enforcement  actions.  —  (1)  It  is  the  intent  of 
the  legislature  that  law  enforcement  agencies,  the  attorney  general,  and  the 
department  shall  enforce  this  chapter  and  rules  promulgated  pursuant 
thereto  in  a  manner  that  can  reasonably  be  expected  to  significantly  reduce 
the  extent  to  which  tobacco  products  are  sold  or  distributed  to  minors. 

(2)  Law  enforcement  agencies  may  conduct  random,  unannounced  in- 
spections at  locations  where  tobacco  products  are  sold  or  distributed  to 
ensure  compliance  with  this  chapter.  A  copy  of  all  citations  issued  under  this 
chapter  shall  be  submitted  to  the  department. 

(3)  The  department  shall  conduct  at  least  one  (1)  random,  unannounced 
inspection  per  year  at  all  locations  where  tobacco  products  are  sold  or 
distributed  at  retail  to  ensure  compliance  with  this  chapter.  The  department 
shall  conduct  inspections  for  minor  exempt  permittees  without  the  assis- 
tance of  a  minor.  The  department  shall  conduct  inspections  for  all  other 
permittees  with  the  assistance  of  a  minor.  Each  year  the  department  shall 
conduct  random  unannounced  inspections  equal  to  the  number  of  permit- 
tees multiplied  by  the  violation  percentage  rate  reported  for  the  previous 
year  multiplied  by  a  factor  often  (10).  Local  law  enforcement  agencies  are 
encouraged  to  contract  with  the  department  to  perform  these  required 
inspections, 

(4)  Minors  may  assist  with  random,  unannounced  inspections  with  the 
written  consent  of  a  parent  or  legal  guardian.  When  assisting  with  these 
inspections,  minors  shall  not  provide  false  identification,  nor  make  any  false 
statement  regarding  their  age. 

(5)  Citizens  may  file  a  written  complaint  of  noncompliance  of  this  chapter 
with  the  department,  or  with  a  law  enforcement  agency.  Permit  holders 
under  26  U.S.C.  section  5712,  may  file  written  complaints  relating  to 
delivery  sales  to  the  department  or  the  attorney  general's  offices.  Com- 
plaints shall  be  investigated  and  the  proper  enforcement  actions  taken. 

(6)  Within  a  reasonable  time,  not  later  than  two  (2)  business  days  after  an 
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inspection  has  occurred,  a  representative  of  the  business  inspected  shall  be 
informed  in  writing  of  the  results  of  the  inspection. 

(7)  The  attorney  general  or  his  designee,  or  any  person  who  holds  a 
permit  under  26  U.S.C.  section  5712,  may  bring  an  action  in  district  court  in 
Idaho  to  prevent  or  restrain  violations  of  this  chapter  by  any  person  or  by 
any  person  controlling  such  person. 

History.  2003,  ch.  159,  §  2,  p.  449;  am.  2003,  ch.  273, 

LC,  §  39-5710,  as  added  by  1998,  ch.  418,      §  2,  p.  728. 
§  2,  p.  1316;  am.  2001,  ch.  39,  §  3,  p.  74;  am. 

STATUTORY  NOTES 

Cross  References.  The  2003  amendment,  by  ch.  273,  inserted 

Attorney  general,  §  67-1401  et  seq.  "the  attorney  general"  in  subsection  (1);  in- 

.           ,         ,  serted  the  present  second  sentence  in  subsec- 

Amendments.  tion  (5);  and  added  subsection  (7). 

I  his  section  was  amended  by  two  2003  acts 

which  appear  to  be  compatible  and  have  been  Effective  Dates. 

compiled  together.  S.L.  1998,  chapter  418,  became  law  without 

The  2003  amendment,  by  ch.  159,  rewrote  the  governor's  signature, 

subsection  (3)  to  allow  for  the  inspection  of  Section  4  of  S.L.  2001,  ch.  39  declared  an 

minor  exempt  permittees  without  the  assis-  emergency  retroactively  to  January  1,  2001 

tance  of  a  minor.  and  approved  March  8,  2001. 

39-5711.  Funding  and  creation  of  prevention  of  minors'  access  to 
tobacco  fund.  —  There  is  hereby  created  the  prevention  of  minors'  access 
to  tobacco  fund  in  the  state  treasury.  Moneys  in  the  fund  shall  be  used  to 
fund  the  administration,  inspections  and  enforcement  of  this  chapter. 
Moneys  in  the  fund  may  be  expended  only  pursuant  to  appropriation.  The 
fund  shall  consist  of: 

(1)  The  current  federal  funds  that  are  available  for  inspections  or  for  the 
prevention  of  minor's  access  to  tobacco  shall  be  utilized  by  the  department; 

(2)  The  fines  from  the  civil  penalties  pursuant  to  section  39-5708,  Idaho 
Code; 

(3)  Moneys  from  any  other  source. 

History. 

LC,  §  39-5711,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Effective  Dates. 

S.L.  1998,  chapter  418,  became  law  without 
the  governor's  signature. 

39-5712*  Severability,  —  If  any  section  or  provision  of  this  chapter  is 
held  invalid,  such  invalidity  shall  not  affect  other  sections  or  provisions  of 
this  chapter. 

History. 

I.C.,  §  39-5712,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 
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STATUTORY  NOTES 

Effective  Dates. 

S.L.  1998,  chapter  418,  became  law  without 
the  governor's  signature. 

39-5713.  Local  ordinances.  —  Nothing  in  this  chapter  shall  be  con- 
strued to  prohibit  local  units  of  government  from  passing  ordinances  which 
are  more  stringent  than  the  provisions  of  this  chapter.  Provided  however, 
local  units  of  government  shall  not  have  the  power  to  require  a  permit  or 
license  for  the  sale  or  distribution  of  tobacco  products. 

History. 

I.C.,  §  39-5713,  as  added  by  1998,  ch.  418, 
§  2,  p.  1316. 

STATUTORY  NOTES 

Effective  Dates.  Department  of  Health  and  Welfare  is  hereby 

Section  3  of  S.L.  1998,  ch.  418,  became  authorized  to  begin  rule  promulgation  and 

effective  without  the  governor's   signature,  undertake  other  necessary  tasks  to  adminis- 

and  provided:  "This  act  shall  be  in  full  force  ter  the  provisions  of  this  act  prior  to  January 

and  effect  on  and  after  January  1,  1999.  The  1,  1999." 

39-5714.  Requirements  for  delivery  sales.  —  (1)  No  permittee  shall 
make  a  delivery  sale  of  tobacco  products  to  any  individual  who  is  under  age 
eighteen  (18)  years  in  this  state. 

(2)  Each  permittee  taking  a  delivery  sale  order  shall  comply  with:  the  age 
verification  requirements  set  forth  in  section  39-5715,  Idaho  Code;  the 
disclosure  and  notice  requirements  set  forth  in  section  39-5716,  Idaho  Code; 
the  shipping  requirements  set  forth  in  section  39-5717,  Idaho  Code;  the 
registration  and  reporting  requirements  set  forth  in  section  39-5718,  Idaho 
Code;  all  tax  collection  requirements  provided  by  title  63,  Idaho  Code;  and 
all  other  laws  of  the  state  of  Idaho  generally  applicable  to  sales  of  tobacco 
products  that  occur  entirely  within  Idaho  including,  but  not  limited  to,  those 
laws  imposing  excise  taxes,  sales  and  use  taxes,  licensing  and  tax  stamping 
requirements  and  escrow  or  other  payment  obligations. 

History. 

I.C.,  §  39-5714,  as  added  by  2003,  ch.  273, 
§  3,  p.  728. 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  P.3d  1109  (2010). 

39-5715.  Age  verification  requirements.  —  No  permittee  shall  mail 
or  ship  tobacco  products  in  connection  with  a  delivery  sale  order  unless, 
before  mailing  or  shipping  such  tobacco  products,  the  permittee  accepting 
the  delivery  sale  order  first  obtains  from  the  prospective  customer  a 
certification  which  includes  proof  of  age  that  the  purchaser  is  at  least 
eighteen  (18)  years  old,  the  credit  or  debit  card  used  for  payment  has  been 
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issued  in  the  purchaser's  name,  and  the  address  to  which  the  cigarettes  are 
being  shipped  match  the  credit  card  company's  address  for  the  cardholder. 

History. 

I.C.,  §  39-5715,  as  added  by  2003,  ch.  273, 
§  3,  p.  728. 

39-5716.  Disclosure  and  notice  requirements,  —  For  all  delivery 
sales  a  permittee  shall  post  on  any  advertisement  or  website: 

(1)  The  cautionary  language  for  signs  under  section  39-5704(6),  Idaho 
Code; 

(2)  A  prominent  and  clearly  legible  statement  that  consists  of  one  (1)  of 
the  warnings  set  forth  in  section  4(a)(1)  of  the  federal  cigarette  labeling  and 
advertising  act  (15  U.S.C.  section  1333(a)(1))  rotated  on  a  quarterly  basis; 

(3)  A  prominent  and  clearly  legible  statement  that  sales  of  cigarettes  are 
taxable  under  chapter  25,  title  63,  Idaho  Code,  and  an  explanation  of  how 
such  tax  has  been,  or  is  to  be  paid,  with  respect  to  such  delivery  sale. 

History. 

LC,  §  39-5716,  as  added  by  2003,  ch.  273, 
§  3,  p.  728. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

39-5717.  Shipping  requirements.  —  Each  permittee  who  mails  or 
ships  tobacco  products  in  connection  with  a  delivery  sale  order  shall  include 
as  part  of  the  shipping  documents  a  clear  and  conspicuous  statement 
providing  as  follows: 

"TOBACCO  PRODUCTS:  IDAHO  LAW  PROHIBITS  SHIPPING  TO 
INDIVIDUALS  UNDER  THE  AGE  OF  EIGHTEEN  YEARS,  AND 
REQUIRES  THE  PAYMENT  OF  TAXES  PURSUANT  TO  CHAPTER 
25,  TITLE  63,  IDAHO  CODE.  PERSONS  VIOLATING  THIS  MAY 
BE  CIVILLY  AND  CRIMINALLY  LIABLE." 

Anyone  delivering  any  such  container  distributes  tobacco  products  as 
defined  in  section  39-5702(5),  Idaho  Code,  and  is  subject  to  the  terms  and 
requirements  of  this  chapter.  If  a  permittee  taking  a  delivery  sale  order  also 
delivers  the  tobacco  products  without  using  a  third  party  delivery  service, 
the  permittee  shall  comply  with  all  the  requirements  of  vendor  assisted 
sales  as  defined  in  section  39-5702(14)[(15)],  Idaho  Code. 

History. 

LC,  §  39-5717,  as  added  by  2003,  ch.  273, 
§  3,  p.  728. 
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STATUTORY  NOTES 

Compiler's  Notes.  to  subsection  (14)  of  that  section  near  the  end 

Following  the  amendment  of  Section  39-      of  this  section  should  be  to  subsection  (15). 
5702  by  S.L.  2004,  ch.  319,  §  5,  the  reference 

39-5718.  Registration  and  reporting  requirements,  —  (1)  Prior  to 
making  delivery  sales  or  shipping  tobacco  products  in  connection  with  any 
such  sales,  every  business  shall  obtain  a  permit  from  the  department  and 
file  with  the  state  tax  commission  a  statement  setting  forth  the  seller's 
name,  trade  name  and  the  address  of  the  business's  principal  place  of 
business  and  any  other  place  of  business. 

(2)  Not  later  than  the  tenth  day  of  each  calendar  month,  each  permittee 
that  has  made  a  delivery  sale  or  shipped  or  delivered  tobacco  products  in 
connection  with  any  such  sale  during  the  previous  calendar  month  shall  file 
with  the  department  and  the  state  tax  commission  a  memorandum  or  a  copy 
of  the  invoice  which  provides  for  each  and  every  such  delivery  sale: 

(a)  The  name  and  address  of  the  individual  to  whom  the  delivery  sale  was 
made; 

(b)  The  brand  or  brands  of  the  tobacco  products  that  were  sold  in  such 
delivery  sale;  and 

(c)  The  quantity  of  tobacco  products  that  were  sold  in  such  delivery  sale. 

(3)  Any  tobacco  products  sold  or  attempted  to  be  sold  in  a  delivery  sale 
that  does  not  meet  the  requirements  of  this  chapter  shall  be  forfeited  to  the 
state  of  Idaho. 

History. 

I.C.,  §  39-5718,  as  added  by  2003,  ch.  273, 
§  3,  p.  728. 

STATUTORY  NOTES 

Cross  References. 
State  tax  commission,  §  63-101  et  seq. 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  R3d  1109  (2010). 
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SECTION.  SECTION. 

39-5811.  Expansion,   enlargement  or  alter-  proposed    facility    —    Public 

ation  of  treatment,  storage,  or  hearing  —  Notice  —  Comment 

disposal  facility  —  Review  —  and  input  —  Municipal  impact 

Siting  licenses.  —  Considerations  —  Advice. 

39-5812.  Site   review   panels   —   Members,  [Repealed.] 

chairman,  quorum,  meetings,  39-5816.  Local    restrictions    on    hazardous 

staff.  waste  treatment,   storage,   or 

39-5813.  Siting  license  application  —  Fee  —  disposal  facility  construction. 

Rules  and  regulations.  39-5817.  Coordination  and  integration  with 

39-5814.  Duties  of  director  upon  receipt  of  a  state  and  federal  law. 

siting  license   application  —  39-5818.  Information     obtained    —    Public 

Recommendation.  record. 

39-5815.  Notice  for  and  creation  of  panel  af-  39-5819.  Certification  of  city,  county,  or  dis- 

ter  nonrejection  or  approval  of  trict  health  departments, 

siting  license   application  —  39-5820.  Remedy  for  devaluation  of  property 

Timetable  for  consideration  of  caused  by  approved  facility. 

39-5801.  Short  title.  — -  This  chapter  shall  be  known  and  may  be  cited 
as  the  "State  Hazardous  Waste  Facility  Siting  Act." 

History. 

I.C.,  §  39-5801,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5802.  Legislative  intent.  —  (1)  The  legislature  of  the  state  of 
Idaho  hereby  finds  that  adverse  public  health  and  environmental  impacts 
can  result  from  the  improper  land  disposal  of  hazardous  waste  and  that  the 
need  for  establishing  safe  sites  with  adequate  capacity  for  the  disposal  of 
hazardous  waste  is  a  matter  of  statewide  concern,  and  the  provisions  of  this 
chapter  are  therefore  enacted  to  provide  an  effective  method  of  establishing 
such  sites. 

(2)  It  is  the  intent  of  the  legislature  of  the  state  of  Idaho  that  generators 
of  hazardous  waste  be  encouraged  to  use  on-site  and  off-site  alternative 
treatment  methods  to  reduce  the  amount  of  hazardous  waste  that  must  be 
discharged  into  the  environment  and  to  reduce  associated  hazards  to  the 
health  and  welfare  of  the  citizens  of  this  state.  Alternative  management 
technologies  which  detoxify,  stabilize  and  reduce  the  amount  of  hazardous 
waste  that  must  be  buried  are  available.  For  such  purpose,  the  provisions  of 
this  chapter  are  enacted  to  allow  the  development  of  safe  alternative 
methods  for  the  treatment  of  hazardous  waste  and  to  provide  a  means  for 
the  designation  of  hazardous  waste  disposal  sites  when  such  methods  are 
unable  to  obviate  the  need  for  hazardous  waste  disposal  on  land.  Whereas 
the  state  of  Idaho  may  be  responsible  for  the  perpetual  care  of  hazardous 
waste  land  disposal  facilities,  alternative  technologies  such  as  incineration, 
resource  recovery,  or  physical,  chemical  or  biological  degradation  should  be 
implemented  to  the  maximum  extent  possible. 

(3)  It  is  the  intent  of  the  legislature  that  the  site  license  process  not 
duplicate  the  existing  hazardous  waste  management  act  permitting  process 
as  set  forth  in  section  39-4409,  Idaho  Code.  The  site  license  is  a  preliminary, 
general  review  which  is  not  based  on  the  type  of  specific,  detailed  technical 
information  required  for  the  hazardous  waste  management  act  permit. 
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History. 

I.C.,  §  39-5802,  as  added  by  1985,  ch.  113, 
§  1,  p.  220;  am.  1987,  ch.  103,  §  1,  p.  207. 

39-5803.    Definitions.  — ■  As  used  in  this  chapter: 

(1)  "Panel"  means  the  site  review  panel  created  in  section  39-5811 
[39-5812],  Idaho  Code. 

(2)  "Committee"  means  the  state  hazardous  waste  management  planning 
committee  created  in  section  39-5805,  Idaho  Code. 

(3)  "Department"  means  the  department  of  environmental  quality. 

(4)  "Designated  facility"  means  a  hazardous  waste  treatment,  storage  or 
disposal  facility  which  has  received  a  permit  or  has  interim  status  under 
title  II  of  the  solid  waste  disposal  act  or  has  a  permit  from  the  state 
authorized  under  section  3006  of  title  II  of  the  solid  waste  disposal  act  (42 
U.S.C.A.  section  3006)  [42  U.S.C.  section  6926]. 

(5)  "Director"  means  the  director  of  the  department  of  environmental 
quality. 

(6)  "Disposal"  is  defined  in  section  39-4403,  Idaho  Code. 

(7)  "Disposal  facility"  means  a  facility  or  a  part  of  a  facility  at  which 
managed  hazardous  waste,  as  defined  by  rule,  is  intentionally  placed  into  or 
on  any  land  or  water  and  at  which  hazardous  waste  will  remain  after 
closure. 

(8)  "Generator"  is  defined  in  section  39-4403,  Idaho  Code. 

(9)  "Hazardous  waste"  is  defined  in  section  39-4403,  Idaho  Code. 

(10)  "Hazardous  waste  management"  is  defined  in  section  39-4403,  Idaho 
Code. 

(11)  "On-site"  means  on  the  same  or  geographically  contiguous  property 
which  may  be  divided  by  a  public  or  private  right-of-way  if  the  entrance  and 
exit  between  the  pieces  of  property  are  at  a  crossroads  intersection  and 
access  is  by  crossing  rather  than  going  along  the  right-of-way 
Noncontiguous  pieces  of  property  owned  by  the  same  person  but  connected 
by  a  right-of-way  which  the  owner  controls  and  to  which  the  public  does  not 
have  access  is  also  considered  on-site  property 

(12)  "Operator"  means  the  person  responsible  for  the  overall  operation  of 
a  disposal,  treatment  or  storage  facility  with  approval  of  the  director  either 
by  contract  or  permit. 

(13)  "Person"  is  defined  in  section  39-4403,  Idaho  Code. 

(14)  "Plan"  means  the  state  hazardous  waste  management  plan  prepared 
under  the  provisions  of  section  39-5806,  Idaho  Code. 

(15)  "Storage"  is  defined  in  section  39-4403,  Idaho  Code. 

(16)  "Storage  facility"  means  a  facility  or  part  of  a  facility  at  which 
managed  hazardous  waste,  as  defined  by  rule  and  regulation  is  subject  to 
storage. 

(17)  "Title  II  of  the  solid  waste  disposal  act"  means  sections  1001  through 
8006  of  public  law  89-272,  42  U.S.C.  6901,  6902  through  6910,  6912  through 
6940  and  6942  through  6986. 

For  purposes  of  this  chapter,  words  and  phrases  defined  in  section 
39-4403,  Idaho  Code,  shall  carry  the  same  meaning  when  used  in  this 
chapter  unless  the  context  clearly  denotes  otherwise. 
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History. 

LC.?  §  39-5803,  as  added  by  1985,  ch.  113, 
§  1,  p.  220;  am.  2001,  ch.  103,  §  50,  p.  253. 

STATUTORY  NOTES 

Cross  References.  The  bracketed  insertion  in  subsection  (4) 

Department     of    environmental     quality,      was  added  by  the  compiler  to  supply  the 

§  39-104.  correct  current  codification  of  the  referenced 

Compiler's  Notes.  fe<*?ral  act J          ,      J  . 

The  bracketed  insertion  in  subsection  (1)  The  words  enclosed  in  parentheses  so  ap- 

was  added  by  the  compiler  to  correct  the  peared  in  the  law  as  enacted, 
statutory  reference. 

39-5804.  Methods  of  hazardous  waste  management,  —  The  depart- 
ment and  the  committee  in  the  conduct  of  their  duties  under  the  provisions 
of  this  chapter  and  under  the  provisions  of  chapter  44,  title  39,  Idaho  Code, 
shall  assist  in  encouraging,  developing  and  implementing  methods  of 
hazardous  waste  management  which  are  environmentally  sound,  which 
maximize  the  utilization  of  valuable  resources  and  which  encourage  re- 
source conservation  including  source  separation  and  waste  reduction. 

History. 

I.C.,  §  39-5804,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5805.  State  hazardous  waste  management  planning  commit- 
tee —  Creation  —  Members.  —  (1)  The  state  hazardous  waste  manage- 
ment planning  committee  is  hereby  created  in  the  department.  The  com- 
mittee shall  represent  diverse  geographical  areas  of  the  state.  No  later  than 
September  1,  1985,  the  governor  shall,  subject  to  the  advice  and  consent  of 
the  senate,  appoint  seventeen  (17)  members  to  the  committee  consisting  of 
the  following  representatives: 

(a)  One  (1)  representative  of  city  government; 

(b)  One  (1)  representative  of  county  government; 

(c)  One  (1)  hazardous  waste  transporter; 

(d)  One  (1)  hazardous  waste  generator; 

(e)  One  (1)  hazardous  waste  treatment,  storage,  or  disposal  facility 
operator; 

(f)  One  (1)  member  of  an  environmental  group; 

(g)  One  (1)  member  of  a  conservation  group; 
(h)  Two  (2)  members  of  the  general  public; 

(i)  The  director  of  the  department  or  his  designee; 

(j)  The  director  of  the  department  of  water  resources  or  his  designee; 

(k)  One  (1)  licensed  professional  engineer; 

(1 )  A  faculty  member  of  a  university  or  college  in  this  state  well  versed  in 
geology,  hydrology  or  other  environmental  matters; 

(m)  The  director  of  the  Idaho  transportation  department  or  his  designee; 

(n)  One  (1)  representative  of  the  mining  industry; 

(o)  One  (1)  representative  of  the  forest  products  industry;  and 

(p)  One  (1)  representative  of  the  agricultural  industry. 

(2)  A  vacancy  occurring  on  the  committee  shall  be  filled  in  the  same 
manner  as  the  original  appointment. 
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(3)  The  chairman  of  the  committee  shall  be  elected  by  the  members  of  the 
committee  and  the  chairman  shall  be  a  voting  member  of  the  committee. 

(4)  Members  of  the  committee  who  are  not  state  employees  shall  be 
entitled  to  receive  compensation  as  provided  in  section  59-509(b),  Idaho 
Code. 

(5)  The  committee  by  majority  vote  shall  establish  operating  procedures. 
The  operating  procedures  shall  be  made  available  for  public  review. 

(6)  In  the  conduct  of  its  business,  the  committee  shall  solicit  the  advice  of, 
and  consult  periodically  with  cities,  counties  and  persons  within  the  state 
for  the  purpose  of  receiving  information  or  advice  that  may  be  helpful  in  the 
preparation  of  the  plan. 

(7)  Employees  of  the  department  of  environmental  quality,  department  of 
water  resources  and  the  transportation  department  shall  assist  the  com- 
mittee on  a  priority  basis. 

(8)  The  committee  shall  disband  after  final  approval  of  the  plan  by  the 
legislature. 

(9)  Upon  petition  to  the  director  and  the  director's  recommendation  to  the 
governor,  the  governor  shall  appoint  a  committee  in  the  same  manner  as  the 
original  committee  to  amend  or  revise  the  plan. 

(10)  The  committee  shall  hold  its  first  meeting  as  soon  as  practicable 
after  confirmation  by  the  senate. 

History. 

LC,  §  39-5805,  as  added  by  1985,  ch.  113, 
§  1,  p.  220;  am.  2001,  ch.  103,  §  51,  p.  253. 

STATUTORY  NOTES 

Cross  References.  Transportation   department,    §  40-501   et 

Department  of  water  resources,  §  42-1701      seq. 
et  seq. 

39-5806,  State  hazardous  waste  siting  management  plan  —  Prep- 
aration —  Inclusions  —  Studies  —  Public  hearings  —  Summary  — 

Amendments  —  Recommendation.  —  (1)  Not  later  than  January  1, 
1987,  the  committee  shall  prepare  a  state  hazardous  waste  siting  manage- 
ment plan. 

(2)  The  plan  shall: 

(a)  Provide  for  a  reasonable  geographic  distribution  of  hazardous  waste 
treatment,  storage,  or  disposal  facilities  to  meet  existing  and  probable 
future  needs. 

(b)  Be  based  upon  location  of  generators,  health  and  safety,  economics  of 
transporting,  types  of  waste  and  existing  hazardous  waste  treatment, 
storage,  or  disposal  facilities. 

(c)  Include  necessary  legislative,  administrative  and  economic  mecha- 
nisms, a  timetable  to  carry  out  the  plan. 

(3)  The  committee  may  instruct  the  department  of  environmental  quality, 
the  department  of  water  resources  and  the  transportation  department  to 
complete  studies  as  considered  reasonably  necessary  for  the  completion  of 
the  plan.  The  studies  may  include: 

(a)  An  inventory  and  evaluation  of  the  sources  of  hazardous  waste 


39-5807  HEALTH  AND  SAFETY  92 

generation  within  this  state  or  from  other  states,  including  the  types  and 
quantities  of  the  hazardous  waste. 

(b)  An  inventory  and  evaluation  of  current  hazardous  waste  management 
practices  and  costs,  including  treatment  and  disposal,  within  this  state. 

(c)  A  projection  or  determination  of  future  hazardous  waste  management 
needs  based  on  an  evaluation  of  existing  capacities,  treatment  or  disposal 
capabilities,  manufacturing  activity,  limitations  and  constraints.  Projec- 
tion of  needs  shall  consider  the  types  and  sizes  of  hazardous  waste 
treatment,  storage,  or  disposal  facilities,  general  locations  within  the 
state,  management  control  systems,  and  an  identified  need  for  additional 
privately  owned  or  state  owned  treatment,  storage,  or  disposal  facilities. 

(d)  An  investigation  and  analysis  of  methods  and  incentives  to  encourage 
interstate  and  international  cooperation  in  the  management  of  hazardous 
waste. 

(e)  An  investigation  and  analysis  of  methods,  incentives  or  technologies 
for  source  reduction,  reuse,  recycling,  or  recovery  of  potentially  hazardous 
waste  and  a  strategy  for  encouraging  the  utilization  or  reduction  of 
hazardous  waste. 

(f)  An  investigation  and  analysis  of  alternate  methods  for  treatment  and 
disposal  of  hazardous  waste. 

(4)  Upon  completion  of  the  plan,  the  committee  shall  publish  a  notice 
after  giving  twenty  (20)  days'  notice  as  provided  in  section  60-109,  Idaho 
Code,  in  a  number  of  newspapers  and  shall  issue  a  statewide  news  release 
announcing  the  availability  of  the  plan  for  inspection  by  interested  persons. 
The  announcement  shall  indicate  where  and  how  the  plan  may  be  obtained 
or  reviewed  and  shall  indicate  that  not  less  than  three  (3)  public  hearings 
shall  be  conducted  at  varying  locations  in  the  state  before  formal  adoption. 
The  first  public  hearing  shall  not  be  held  until  sixty  (60)  days  have  elapsed 
from  the  date  of  the  notice  announcing  the  availability  of  the  plan. 

(5)  After  public  hearings,  the  committee  shall  prepare  a  written  sum- 
mary of  the  comments  received,  provide  comments  on  the  major  concerns 
raised,  make  amendments  to  the  plan  as  necessary  and  shall  formally  adopt 
the  plan,  and  shall  submit  the  plan  to  the  legislature  at  the  first  regular 
session  of  the  legislature  following  adoption  of  the  plan. 

History. 

I.C.,  §  39-5806,  as  added  by  1985,  ch.  113, 
§  1,  p.  220;  am.  2001,  ch.  103,  §  52,  p.  253. 

STATUTORY  NOTES 

Cross  References.  Transportation    department,    §  40-501    et 

Department  of  water  resources,  §  42-1701       seq. 
et  seq. 

39-5807.  Amendment  or  rejection  of  plan.  —  The  legislature  shall 
amend,  adopt  or  reject  the  plan  by  passage  of  a  concurrent  resolution  at  the 
regular  legislative  session  when  it  receives  the  plan.  If  the  legislature 
amends  or  rejects  the  plan,  it  shall  indicate  its  reasons  for  amendment  or 
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rejection  by  passage  of  a  concurrent  resolution  and  return  the  plan  to  the 
committee. 

History. 

I.C.,  §  39-5807,  as  added  by  1985,  ch.  113, 
§  1,  p-  220. 

39-5808.  Siting  license  required.  —  No  person  shall  construct,  ex- 
pand, enlarge  or  alter  a  commercial  hazardous  waste  disposal,  treatment  or 
storage  facility  or  any  on-site  land  disposal  facility  for  wastes  listed 
pursuant  to  section  201(d)(2)  and  (e),  as  modified  by  section  209  of  "The 
Hazardous  and  Solid  Waste  Amendments  of  1984/'  as  enacted  by  the  U.S. 
congress,  without  a  siting  license  from  the  department.  The  owner  or 
operator  of  the  facility  or  site  rather  than  the  builder  shall  be  responsible  for 
obtaining  the  license.  Facilities  exempted  from  permitting  under  the  provi- 
sions of  section  39-4409,  Idaho  Code,  shall  not  require  a  license  under  the 
provisions  of  this  chapter. 

History. 

I.C.,  §  39-5808,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

STATUTORY  NOTES 

Federal  References.  ments  of  1984,  referred  to  in  this  section,  are 

The  extant  provisions  of  sections  201  and      codified  as  42  USCS  §  6924. 
209  of  the  hazardous  and  solid  waste  amend- 

39-5809.  Permits  and  licenses  —  Issuance  prior  to  adoption  of 
plan.  —  The  director  may  issue  permits  under  the  provisions  of  chapter  44, 
title  39,  Idaho  Code,  or  licenses  pursuant  to  this  chapter,  for  existing  or 
proposed  hazardous  waste  treatment,  storage  or  disposal  facilities  and  other 
authorized  operations  before  the  adoption  of  the  plan  by  the  committee. 

History. 

I.C.,  §  39-5809,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5810.  Licenses  —  Issuance  after  adoption  of  plan.  —  After  the 
plan  has  been  adopted  by  the  committee,  the  director  shall  not  issue  a 
license  under  the  provisions  of  this  chapter  for  a  hazardous  waste  treat- 
ment, storage  or  disposal  facility  until  the  director  has  made  a  determina- 
tion that  the  action  is  consistent  with  the  adopted  hazardous  waste 
management  plan.  The  director  may  exempt  classes  or  categories  of  haz- 
ardous waste  treatment,  storage  or  disposal  facilities  from  complying  with 
the  hazardous  waste  management  plan  if  the  exemption  is  in  the  public 
interest  and  consistent  with  state  and  federal  law.  If  the  director  exempts 
classes  or  categories  of  hazardous  waste  treatment,  storage  or  disposal 
facilities  from  complying  with  the  hazardous  waste  management  plan,  rules 
and  regulations  shall  be  promulgated  in  compliance  with  chapter  52,  title 
67,  Idaho  Code,  specifically  indicating  the  exemption. 
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History. 

I.C.,  §  39-5810,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5811,  Expansion,  enlargement  or  alteration  of  treatment, 
storage,  or  disposal  facility  —  Review  —  Siting  licenses.  — ■  (1)  A 
hazardous  waste  treatment,  storage,  or  disposal  facility  in  existence  on  July 
1,  1985,  shall  not  require  a  review  under  the  provisions  of  this  chapter. 

(2)  The  expansion,  enlargement,  or  alteration  of  a  hazardous  waste 
treatment,  storage,  or  disposal  facility  in  existence  on  July  1,  1985, 
constitutes  a  new  proposal  for  which  a  siting  license  is  required. 

History. 

I.C.,  §  39-5811,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5812.  Site  review  panels  —  Members,  chairman,  quorum, 
meetings,  staff.  —  (1)  A  site  review  panel  shall  be  established  to  insure 
public  input  in  the  licensing  process  and  to  recommend  to  the  director 
conditions  which  should  be  included  in  the  siting  license.  Such  conditions 
may  include  measures  to  mitigate  public  concerns  for  the  following  types  of 
facilities: 

(a)  All  commercial  hazardous  waste  disposal  facilities  not  in  existence 
prior  to  July  1,  1985; 

(b)  All  commercial  hazardous  waste  treatment  or  storage  facilities  not  in 
existence  prior  to  July  1,  1985; 

(c)  Any  on-site  disposal  of  wastes  listed  pursuant  to  section  201(d)  (2)  and 
(e)  as  modified  by  section  209  of  "The  Hazardous  and  Solid  Waste 
Amendments  of  1984,"  as  enacted  by  the  U.S.  congress,  for  sites  not  in 
existence  prior  to  July  1,  1985; 

(d)  Any  significant  expansion  of  the  above-listed  facilities  after  July  1, 
1985. 

A  panel  shall  consist  often  (10)  members  to  be  appointed  as  provided  in 
subsections  (2)  and  (3)  of  this  section. 

(2)  The  following  six  (6)  members  shall  serve  on  every  panel  established 
to  review  a  siting  license  application: 

(a)  Three  (3)  members  shall  be  representatives  of  this  state,  one  (1)  each 
from  the  department  of  environmental  quality,  the  department  of  water 
resources  and  the  Idaho  transportation  department.  A  member  who  is  a 
representative  of  this  state  shall  be  appointed  by  each  of  the  directors  of 
the  respective  departments  and  a  vacancy  shall  be  filled  as  necessary  by 
the  appropriate  director.  A  member  who  is  a  representative  of  the  state 
shall  be  appointed  to  serve  on  site  review  panels  for  a  period  of  two  (2) 
years  and  may  be  appointed  for  additional  two  (2)  year  periods.  In 
addition,  a  member  who  is  a  representative  of  the  state  may  serve  beyond 
the  expiration  of  the  member's  two  (2)  year  period  of  service  for  so  long  a 
period  of  time  as  is  necessary  to  complete  action  on  siting  license 
applications  pending  at  the  expiration  of  the  member's  term. 

(b)  Three  (3)  members  shall  be  public  members  appointed  by  the  governor 
with  the  advice  and  consent  of  the  senate.  One  (1)  public  member  shall  be 
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a  geologist  or  hydrologist,  one  (1)  an  engineer,  and  one  (1)  a  representative 
of  industries  which  generate  hazardous  waste.  One  (1)  public  member 
shall  be  on  the  faculty  of  an  institution  of  higher  education  in  this  state. 
A  vacancy  shall  be  filled  for  the  unexpired  portion  of  the  period  in  the 
same  manner  as  the  original  appointment,  A  member  who  is  a  public 
member  shall  be  appointed  to  serve  on  site  review  panels  for  a  period  of 
three  (3)  years  and  may  be  appointed  for  additional  three  (3)  year  periods. 

(3)  The  following  four  (4)  members  shall  serve  on  a  panel  which  is 
established  to  consider  a  particular  siting  license  application: 

(a)  Two  (2)  members  shall  be  appointed  by  the  city  council  of  the  city 
located  closest  to  or  in  which  the  hazardous  waste  treatment,  storage,  or 
disposal  facility  is  proposed  to  be  located,  at  least  one  (1)  of  whom  shall  be 
a  resident  of  the  city.  The  members  serving  pursuant  to  this  subsection 
shall  serve  until  the  particular  siting  license  application  subject  to  their 
review  is  approved,  or  until  the  application  is  rejected  and  is  no  longer 
subject  to  their  review. 

(b)  Two  (2)  members  shall  be  residents  of  the  county  where  the  hazardous 
waste  treatment,  storage,  or  disposal  facility  is  proposed  to  be  located  and 
shall  be  appointed  by  the  board  of  commissioners  of  the  county.  The 
members  serving  pursuant  to  this  subsection  shall  serve  until  the 
particular  siting  license  application  subject  to  their  review  is  approved,  or 
until  the  application  is  rejected  and  is  no  longer  subject  to  their  review. 

(4)  The  member  appointed  as  the  representative  of  the  state  from  the 
department  shall  be  chairman  of  each  panel  and  shall  notify  the  city  council 
of  the  nearest  city  and  the  board  of  county  commissioners  of  a  siting  license 
application  filed  with  the  department,  and  shall  instruct  the  city  and  county 
to  appoint  the  necessary  representatives  to  a  panel.  The  chairman  shall  be 
a  nonvoting  member  of  the  panel  except  when  the  chairman's  vote  is 
necessary  to  break  a  tie  vote. 

(5)  Six  (6)  of  the  ten  (10)  members  of  the  panel  shall  constitute  a  quorum 
for  the  transaction  of  business  of  the  panel  and  the  concurrence  of  six  (6) 
members  of  the  panel  shall  constitute  a  legal  action  of  the  panel.  All 
meetings  of  the  panel  shall  be  conducted  pursuant  to  the  state  open  meeting 
law. 

(6)  The  director  shall  make  staff  available  to  assist  a  panel  in  carrying 
out  its  responsibilities. 

(7)  Members  of  the  panel  who  are  not  state  employees  shall  be  entitled  to 
receive  compensation  as  provided  in  section  59-509(b),  Idaho  Code. 

History.  §  l,  p.  220;  am.  1987,  ch.  103,  §  2,  p.  207;  am. 

I.C.,  §  39-5812,  as  added  by  1985,  ch.  113,      2001,  ch.  103,  §  53,  p.  253. 

STATUTORY  NOTES 

Cross  References.  Federal  References. 

Department     of    environmental  quality,          The  extant  provisions  of  sections  201  and 

§  39-104.  209  of  the  hazardous  and  solid  waste  amend- 

Department  of  water  resources,  §  42-1701      ments  of  1984,  referred  to  in  paragraph  (l)(e), 

et  seq.  are  codified  as  42  USCS  §  6924. 

Transportation   department,    §  40-501    et 
seq. 
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39-5813.  Siting  license  application  —  Fee  —  Rules  and  regula- 
tions* —  (1)  An  application  for  a  siting  license  shall  include: 

(a)  The  name  and  residence  of  the  applicant; 

(b)  The  location  of  the  proposed  hazardous  waste  treatment,  storage,  or 
disposal  facility; 

(c)  Engineering  or  hydrogeologic  information  to  indicate  compliance  with 
technical  criteria  as  adopted  in  the  hazardous  waste  management  plan  if 
applicable; 

(d)  A  description  of  the  types  of  wastes  proposed  to  be  handled  at  the 
facility; 

(e)  Information  showing  that  harm  to  scenic,  historic,  cultural  or  recre- 
ational values  is  not  substantial  or  can  be  mitigated; 

(f)  Information  showing  that  the  risk  and  impact  of  accident  during 
transport  of  hazardous  waste  is  not  substantial  or  can  be  mitigated;  and 

(g)  Information  showing  that  the  impact  on  local  government  is  not 
adverse  regarding  health,  safety,  cost  and  consistency  with  local  planning 
and  existing  development  or  can  be  mitigated. 

(2)  Within  thirty  (30)  days  after  receipt  of  the  application,  the  director 
shall  determine  whether  it  is  complete.  If  it  is  not  complete,  the  director 
shall  notify  the  applicant  and  state  the  areas  of  deficiency. 

(3)  The  application  shall  be  accompanied  by  a  siting  license  fee.  The 
director  shall  establish  by  rule,  the  scale  for  determining  the  siting  license 
application  fee.  The  fee  shall  not  exceed  seven  thousand  five  hundred  dollars 
($7,500)  and  shall  be  based  on  the  cost  to  the  department  of  reviewing  the 
siting  license  application.  The  scale  shall  be  based  on  characteristics 
including  the  site  size,  projected  waste  volume,  and  hydrogeological  char- 
acteristics surrounding  the  site.  Fees  received  pursuant  to  this  section  may 
be  expended  by  the  director  to  pay  the  actual,  reasonable  and  necessary 
costs  incurred  by  the  department  in  acting  upon  a  siting  license  application. 
The  director  may  promulgate  rules  and  regulations  in  compliance  with 
chapter  52,  title  67,  Idaho  Code,  in  order  to  implement  and  administer  the 
provisions  of  this  section. 

History. 

I.C.,  §  39-5813,  as  added  by  1985,  ch.  113, 
§  1,  p.  220;  am.  1987,  ch.  103,  §  3,  p.  207. 

39-5814.    Duties  of  director  upon  receipt  of  a  siting  license  appli- 
cation —  Recommendation.  —  (1)  Upon  receipt  of  a  complete  siting 
license  application,  the  director  or  an  authorized  representative  of  the 
director  shall: 
(a)  Immediately  notify  the  permanent  panel  members,  the  city  and/or 
county  in  which  the  hazardous  waste  treatment,  storage,  or  disposal 
facility  is  located  or  proposed  to  be  located,  the  state  fire  marshal,  the 
director  of  the  department  offish  and  game,  the  director  of  the  Idaho  state 
police,  and  each  division  within  the  department  that  has  responsibility  in 
land,  air  or  water  management,  and  other  appropriate  agencies.  The 
notice  shall  describe  the  procedure  and  the  schedule  based  on  the 
complexity  of  the  application  by  which  the  siting  license  may  be  approved 
or  denied. 
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(b)  Immediately  publish  a  notice  that  the  application  has  been  received, 
as  provided  in  section  60-109,  Idaho  Code,  in  a  newspaper  having  major 
circulation  in  the  county  and  the  immediate  vicinity  of  the  proposed 
hazardous  waste  treatment,  storage,  or  disposal  facility.  The  required 
published  notice  shall  contain  a  map  indicating  the  location  of  the 
proposed  hazardous  waste  treatment,  storage,  or  disposal  facility  and 
shall  contain  a  description  of  the  proposed  action  and  the  location  where 
the  complete  application  package  may  be  reviewed  and  where  copies  may 
be  obtained.  The  notice  shall  describe  the  procedure  by  which  the  siting 
license  may  be  granted. 

(2)  Upon  notification  by  the  director,  the  chairman  shall  immediately 
notify  the  representatives  of  the  state  to  the  panel  and  the  public  members. 
The  chairman  shall  also  notify  the  applicable  county  and  city  for  their 
appointment  of  members  as  provided  in  subsection  (3)  of  section  39-5812, 
Idaho  Code.  Within  thirty  (30)  days  after  the  notification,  the  board  of 
commissioners  of  the  county  and  the  city  council  shall  select  the  members  to 
serve  on  the  panel.  The  panel  shall  be  created  at  that  time  and  notification 
of  the  creation  of  the  panel  shall  be  made  to  the  chairman. 

(3)  If  technical  criteria  are  not  applicable,  the  director  shall  submit  to  the 
panel  a  draft  site  license  which  includes  conditions  based  on  the  information 
submitted  in  the  application.  The  director  shall  also  recommend  to  the  panel 
that  the  license  be  issued  or  denied.  The  draft  license  submittal  shall  be 
made  within  sixty-five  (65)  days  after  a  complete  application  is  received. 

(4)  If  technical  criteria  as  adopted  in  the  hazardous  waste  management 
plan  are  applicable,  the  director  shall  determine  if  the  proposed  facility 
complies  with  the  criteria.  Such  determination  shall  be  made  within 
forty-five  (45)  days  after  a  complete  application  is  received.  If  the  technical 
criteria  are  not  met,  the  director  shall  deny  the  license  and  the  panel  shall 
be  disbanded.  If  the  technical  criteria  are  met,  the  director  shall  submit  to 
the  panel  a  draft  site  license  which  includes  conditions  regarding  the 
technical  criteria  to  be  met.  These  conditions  may  be  more  stringent  than 
those  in  the  plan  if  warranted  by  information  provided  in  the  application. 
The  draft  license  may  also  include  additional  conditions  based  on  the 
information  submitted  in  the  application  regarding  the  construction  of  the 
facility.  The  director  shall  also  recommend  to  the  panel  that  the  license  be 
issued  or  denied.  The  denial  or  draft  license  submittal  shall  be  made  within 
sixty-five  (65)  days  after  a  complete  application  is  received.  The  director 
shall  immediately  notify  the  applicant  and  the  chairman  of  the  panel  of  the 
denial  or  draft  license  submittal. 

(5)  Within  ten  (10)  days  after  submittal  of  a  draft  license,  the  panel  shall 
meet  to  review  and  establish  a  timetable  for  the  consideration  of  the  draft 
site  license. 

(6)  The  panel  shall: 

(a)  Set  a  date  and  arrange  for  publication  of  notice  of  a  public  hearing  in 
a  newspaper  having  major  circulation  in  the  vicinity  of  the  proposed  site, 
at  its  first  meeting.  The  public  notice  shall: 
(i)  Contain  a  map  indicating  the  location  of  the  proposed  hazardous 
waste  treatment,  storage,  or  disposal  facility,  a  description  of  the 
proposed  action,  and  the  location  where  the  application  for  a  siting 
license  may  be  reviewed  and  where  copies  may  be  obtained; 
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(ii)  Identify  the  time,  place  and  location  for  the  public  hearing  held  to 

receive  public  comment  and  input  on  the  application  for  a  siting  license; 

(b)  Publish  the  notice  not  less  than  thirty  (30)  days  before  the  date  of  the 

public  hearing  and  the  notice  shall  be,  at  a  minimum,  a  twenty  (20)  days' 

notice  as  provided  in  section  60-109,  Idaho  Code. 

(7)  Comment  and  input  on  the  proposed  hazardous  waste  treatment, 
storage,  or  disposal  facility  may  be  presented  orally  or  in  writing  at  the 
public  hearing,  and  shall  continue  to  be  accepted  in  writing  by  the  panel  for 
fifteen  (15)  days  after  the  public  hearing  date. 

(8)  The  panel  shall  consider,  among  other  things: 

(a)  The  risk  and  impact  of  accident  during  the  transportation  of  hazard- 
ous waste; 

(b)  The  risk  of  fires  or  explosions  from  improper  treatment,  storage,  or 
disposal  methods; 

(c)  The  impact  on  local  units  of  government  where  the  proposed  hazard- 
ous waste  treatment,  storage,  or  disposal  facility  is  to  be  located  in  terms 
of  health,  safety,  cost  and  consistency  with  local  planning  and  existing 
development.  The  panel  shall  also  consider  city  and  county  ordinances, 
permits  or  other  requirements  and  their  potential  relationship  to  the 
proposed  hazardous  waste  treatment,  storage,  or  disposal  facility; 

(d)  The  nature  of  the  probable  environmental  impact. 

(9)  The  panel's  primary  responsibility  shall  be  to  consider  the  concerns 
and  objections  submitted  by  the  public.  The  panel  shall  facilitate  efforts  to 
provide  that  the  concerns  and  objections  are  mitigated  by  proposing  addi- 
tional conditions  regarding  the  construction  of  the  facility.  The  panel  may 
propose  conditions  which  integrate  the  provisions  of  the  city  or  county 
ordinances,  permits  or  requirements. 

(10)  Within  ninety  (90)  days  after  creation,  the  panel  shall  recommend  to 
the  director  that  the  license  be  issued  as  proposed,  issued  with  different  or 
additional  conditions,  or  denied.  The  director  shall  make  a  final  decision 
within  thirty  (30)  days  after  receipt  of  the  panel's  recommendation.  If  the 
panel  recommends  different  or  additional  conditions,  a  clear  statement  of 
the  need  for  the  condition  must  be  submitted  to  the  director.  If  the  panel 
recommends  denial,  a  clear  statement  of  the  reasons  for  the  denial  must  be 
submitted  to  the  director. 

(11)  The  director  shall  issue  a  siting  license  if  the  director  determines 
that: 

(a)  The  technical  criteria  are  met; 

(b)  The  harm  to  scenic,  historic,  cultural  or  recreational  values  is  not 
substantial  or  can  be  mitigated  by  appropriate  license  conditions; 

(c)  The  risk  and  impact  of  accident  during  transportation  of  hazardous 
waste  is  not  substantial  or  can  be  mitigated  with  appropriate  license 
conditions; 

(d)  The  impact  on  local  government  is  not  adverse  regarding  health, 
safety,  cost  and  consistency  with  local  planning  and  existing  development 
or  can  be  mitigated  with  appropriate  license  conditions;  and 

(e)  No  other  major  concerns  have  been  raised  by  the  panel  regarding 
public  health  or  the  environment  which  cannot  be  mitigated  by  special 
license  conditions. 
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(12)  An  applicant  denied  a  siting  license  pursuant  to  this  chapter  or  any 
person  aggrieved  by  a  decision  of  the  director  pursuant  to  this  chapter  may 
within  twenty-eight  (28)  days,  after  all  remedies  have  been  exhausted  under 
the  provisions  of  this  chapter,  seek  judicial  review  under  the  procedures 
provided  in  chapter  52,  title  67,  Idaho  Code. 

(13)  No  permit  pursuant  to  section  39-4409,  Idaho  Code,  shall  be  issued 
unless  the  applicant  has  been  issued  a  site  license. 

History.  1993,  ch.  216,  §  29,  p.  587;  am.  2000,  ch.  469, 

I.C.,  §  39-5814,  as  added  by  1985,  ch.  113,      §  99,  p.  1450. 
§  1,  p.  220;  am.  1987,  ch.  103,  §  4,  p.  207;  am. 

STATUTORY  NOTES 

Cross  References.  Director  of  state  police,  §  67-2901. 

Director  of  department  of  fish  and  game,  State  fire  marshal,  §  41-254. 

§  36-106. 

39-5815.    Notice  for  and  creation  of  panel  after  nonrejection  or 
approval  of  siting  license  application  —  Timetable  for 

consideration  of  proposed  facility  —  Public  hearing  ■ — 
Notice  —  Comment  and  input  —  Municipal  impact  — 
Considerations  —  Advice.  [Repealed,] 

STATUTORY  NOTES 

Compiler's  Notes.  5815,  as  added  by  1985,  ch.  113,  §  1,  p.  220, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  1987,  ch.  103,  §  5. 

39-5816.  Local  restrictions  on  hazardous  waste  treatment,  stor- 
age, or  disposal  facility  construction.  —  An  ordinance,  permit  require- 
ment or  other  requirement  of  a  city  or  county  shall  not  prohibit  the 
construction  of  a  hazardous  waste  treatment,  storage,  or  disposal  facility  in 
that  city  or  county. 

History. 

I.C.,  §  39-5816,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5817.  Coordination  and  integration  with  state  and  federal 
law.  —  The  director  shall  coordinate  and  integrate  the  provisions  of  this 
chapter  for  purposes  of  administration  and  enforcement  with  appropriate 
state  and  federal  law. 

History. 

I.C.,  §  39-5817,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

39-5818.  Information  obtained  —  Public  record.  —  (1)  Except  as 
provided  in  subsection  (2)  of  this  section,  information  obtained  by  the 
department  under  the  provisions  of  this  chapter  shall  be  deemed  to  be  a 
public  record. 
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(2)  A  person  regulated  under  the  provisions  of  this  chapter  may  designate 
a  record,  site  license  application,  other  information,  or  a  portion  of  a  record, 
site  license  application,  or  other  information  furnished  to  or  obtained  by  the 
department  or  its  agents,  as  being  only  for  the  use  of  the  department  and  the 
panel.  The  material  shall  then  be  subject  to  disclosure  according  to  chapter 
3,  title  9,  Idaho  Code. 

History. 

I.C.,  §  39-5818,  as  added  by  1985,  ch.  113, 
§  1,  p.  220;  am.  1990,  ch.  213,  §  49,  p.  480. 

STATUTORY  NOTES 

Effective  Dates.  110  of  the  act  should  take  effect  July  1,  1993, 

Section    111    of  S.L.    1990,    ch.    213,    as  and  that  §§  1,  2,  46  and  47  take  effect  July  1, 

amended  by  §  16  of  S.L.  1991,  ch.  329,  pro-  1990. 
vided  that  §§  3  through  45  and  48  through 

39-5819.  Certification  of  city,  county,  or  district  health  depart- 
ments. —  The  department  may  certify  a  city,  county  or  health  district  to 
administer  and  enforce  portions  of  this  chapter  and  chapter  44,  title  39, 
Idaho  Code,  but  only  to  the  extent  consistent  with  obtaining  and  maintain- 
ing authorization  of  the  state's  hazardous  waste  management  program 
pursuant  to  section  3006  of  title  II  of  the  solid  waste  disposal  act.  Certifi- 
cation procedures  shall  be  established  by  the  department  by  rule  [rules]  and 
regulations.  The  director  may  rescind  certification  upon  the  request  of  the 
certified  city,  county,  or  health  district,  or  after  reasonable  notice  and 
hearing,  if  the  director  finds  that  a  city,  county,  or  health  district  is  not 
administering  and  enforcing  the  provisions  of  this  chapter  or  chapter  44, 
title  39,  Idaho  Code,  or  both,  as  required. 

History. 

I.C.,  §  39-5819,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

STATUTORY  NOTES 

Federal  References.  Compiler's  Notes. 

Section  3006  of  title  II  of  the  solid  waste  The  bracketed  word  "rules"  in  the  second 

disposal  act  is  codified  as  42  USCS  §  6924.         sentence  was  inserted  by  the  compiler. 

39-5820.  Remedy  for  devaluation  of  property  caused  by  ap- 
proved facility.  —  (1)  Before  construction  of  a  hazardous  waste  treatment, 
storage,  or  disposal  facility,  but  in  no  case  later  than  nine  (9)  months  after 
approval  of  a  site  license  for  a  hazardous  waste  treatment,  storage,  or 
disposal  facility,  any  owner  or  user  of  real  property  adversely  affected  by 
approval  may  bring  an  action  in  a  district  court  of  competent  jurisdiction 
against  the  owner  of  the  proposed  facility.  If  the  court  determines  that  the 
planned  construction  and  operation  of  the  hazardous  waste  treatment, 
storage,  or  disposal  facility  will  result  in  the  devaluation  of  the  plaintiffs 
property  or  will  otherwise  interfere  with  the  plaintiff's  rights  in  the 
property,  it  shall  order  the  owner  to  compensate  the  plaintiff  in  an  amount 
equal  to  the  value  of  the  plaintiff's  loss. 
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(2)  The  remedy  provided  in  subsection  (1)  of  this  section  shall  be  in 
addition  to  other  remedies  provided  by  law  for  owners  or  users  aggrieved  by 
the  proposed  construction  and  operation  of  a  hazardous  waste  treatment, 
storage  or  disposal  facility. 

(3)  Nothing  in  this  chapter  shall  prevent  an  owner  or  user  of  property 
aggrieved  by  the  construction  and  operation  of  a  facility  from  seeking 
damages  that  result  from  a  subsequent  modification  of  the  design  or 
operation  of  a  facility  but  such  damages  are  limited  to  the  incremental 
damage  that  results  from  the  modification.  Any  action  for  such  damages 
under  this  section  shall  be  brought  within  nine  (9)  months  after  the  siting 
license  for  modification  of  the  design  or  operation  of  the  facility  is  approved. 

(4)  For  the  purpose  of  assessing  damages,  the  value  of  the  rights  affected 
is  fixed  at  the  date  the  siting  license  is  approved  and  the  actual  value  of  the 
right  at  that  date  is  the  basis  for  the  determination  of  the  amount  of  damage 
suffered,  and  no  improvements  to  the  property  subsequent  to  the  date  of 
approval  of  the  plans  shall  be  included  in  the  assessment  of  damages. 
Similarly,  for  any  subsequent  modification  of  a  facility,  value  is  fixed  at  the 
date  of  approval  of  the  siting  license. 

(5)  The  owner  or  operator  of  a  proposed  facility  may,  at  any  time  before  an 
award  of  damages,  abandon  the  construction  or  operation  of  the  facility  or 
any  modification  and  cause  the  action  to  be  dismissed.  As  a  condition  of 
dismissal,  however,  the  owner  or  operator  shall  compensate  the  plaintiff  for 
any  actual  damage  sustained  as  a  result  of  construction  or  operation  of  the 
facility  before  abandonment  together  with  court  costs  and  a  reasonable 
attorney's  fee. 

(6)  Nothing  in  this  chapter  shall  prevent  a  court  from  enjoining  any 
activity  at  a  hazardous  waste  treatment,  storage,  or  disposal  facility  that  is 
outside  of,  or  not  in  compliance  with,  the  terms  and  conditions  of  an 
approved  hazardous  waste  operations  permit  pursuant  to  section  39-4409, 
Idaho  Code. 

History. 

I.C.,  §  39-5820,  as  added  by  1985,  ch.  113, 
§  1,  p.  220. 

CHAPTER  59 
IDAHO  RURAL  HEALTH  CARE  ACCESS  PROGRAM 

SECTION.  SECTION. 

39-5901.  Short  title.  39-5908.  Application  required. 

39-5902.  Rural  health  care  access  fund.  39-5909.  Grant  award  schedule. 

39-5903.  Definitions.  39-5910.  Award  criteria. 

39-5904.  Health   care   access   grant  review      39-5911.  Negotiation. 

board.  39-5912.  Fraudulent  information   on   grant 

39-5905.  Scope  of  grant  support.  application. 

39-5906.  Categories  of  grants.  39-5913.  Administrative  appeals. 
39-5907.  Eligibility  for  grants. 

39-5901.  Short  title.  —  This  act  shall  be  known  and  cited  as  the  "Idaho 
Rural  Health  Care  Access  Program." 
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History. 

I.C.,  §  39-5901,  as  added  by  2000,  ch.  262, 

§  2,  p.  734. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  39-5901,  which  comprised  I.C.,  The  term  "this  act"  refers  to  S.L.  2000,  ch. 

§  39-5901,  as  added  by  1991,  ch.  240,  §  1,  p.  262,  which  is  compiled  as  §§  39-5901  to  39- 

579,  was  repealed  by  S.L.  2000,  ch.  262,  §  1,  5913. 
effective  July  1,  2000. 

39-5902.  Rural  health  care  access  fund.  —  (1)  There  is  hereby 
created  in  the  state  treasury  a  fund  known  as  the  "Rural  Health  Care  Access 
Fund."  Subject  to  appropriation  by  the  legislature,  moneys  in  the  fund  shall 
be  used  exclusively  for  the  purpose  of  grants  for  improving  access  to  primary 
care  medical  services  in  areas  designated  as  primary  care  health  profes- 
sional shortage  areas  and  medically  underserved  areas  and  their  adminis- 
tration pursuant  to  this  chapter. 

History. 

I.C.,  §  39-5902,  as  added  by  2000,  ch.  262, 

§  2,  p.  734. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  39-5902,  which  comprised  I.C.,  This  section  was  enacted  with  a  subsection 

§  39-5902,  as  added  by  1991,  ch.  240,  §  1,  p.      (1),  but  no  subsection  (2). 
579;  am.   1993,  ch.   141,  §  1,  p.  373,  was 
repealed  by  S.L.  2000,  ch.  262,  §  2,  effective 
July  1,  2000. 

39-5903,    Definitions.  —  As  used  in  this  chapter: 

(1)  "Applicant"  means  an  entity  submitting  documents  required  by  the 
rural  health  care  access  program  for  the  purpose  of  requesting  a  grant  from 
the  rural  health  care  access  fund. 

(2)  "Application  period"  means  the  time  period  from  July  1  to  August  30 
of  the  state  fiscal  year  for  which  funding  is  requested. 

(3)  "Approval"  means  written  notification  that  the  application  will  be 
awarded  funding  through  the  rural  health  care  access  fund. 

(4)  "Board"  means  the  health  care  access  program  review  board  [rural 
health  care  access  grant  review  board]. 

(5)  "Department"  means  the  department  of  health  and  welfare. 

(6)  "Director"  means  the  director  of  the  department  of  health  and  welfare. 

(7)  "Grant  period"  means  the  time  immediately  following  the  application 
period  from  July  1  through  June  30  (state  fiscal  year)  for  which  funding  is 
granted. 

(8)  "Nurse  practitioner"  means  a  health  care  provider  licensed  pursuant 
to  chapter  14,  title  54,  Idaho  Code. 

(9)  "Oral  health  care  provider"  means  a  dentist  or  dental  hygienist 
licensed  pursuant  to  chapter  9,  title  54,  Idaho  Code. 

(10)  "Physician  assistant"  means  a  health  care  provider  licensed  pursu- 
ant to  chapter  18,  title  54,  Idaho  Code. 
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(11)  "Primary  care"  means  the  provision  of  professional  comprehensive 
health  services,  including  oral  health  care  services,  that  includes  health 
education  and  disease  prevention,  initial  assessment  of  health  problems, 
treatment  of  acute  care  and  chronic  health  problems,  and  the  overall 
management  of  an  individual's  or  family's  health  care  services  as  provided 
by  an  Idaho  licensed  internist,  obstetrician,  gynecologist,  pediatrician, 
family  practitioner,  general  practitioner,  dentist,  dental  hygienist,  nurse 
practitioner  or  physician  assistant.  It  provides  the  initial  contact  for  health 
services  and  referral  for  secondary  and  tertiary  care. 

(12)  "Primary  care  health  professional  shortage  area"  means  a  geo- 
graphic area  or  population  group  which  the  U.S.  secretary  of  health  and 
human  services  has  determined  is  underserved  by  primary  care  health 
professional(s). 

(13)  "Medically  underserved  area"  means  a  geographic  area  which  the 
U.S.  secretary  of  health  and  human  services  has  determined  is  underserved 
by  primary  care  health  professional(s). 

(14)  "Rural  health  care  access  grant"  means  a  grant  awarded  pursuant  to 
this  chapter. 

(15)  "Rural  health  care  access  program"  means  the  program  that  admin- 
isters the  rural  health  care  access  fund. 

History.  am.  2007,  ch.  199,  §  2,  p.  605;  am.  2009,  ch. 

I.C.,  §  39-5903,  as  added  by  2000,  ch.  262,       119,  §  1,  p.  382. 
§  2,  p.  734;  am.  2002,  ch.  354,  §  1,  p.  1010; 

STATUTORY  NOTES 

Amendments.  Compiler's  Notes. 

The  2007  amendment,  by  ch.  199,  deleted  The  bracketed  insertion  in  subsection  (4) 

"rural"  preceding  "health  care"  in  subsection  was  added  by  the  compiler  to  correct  the 

(4).  name  of  the  referenced  agency.  See  §  39- 

The  2009  amendment,  by  ch.  119,  substi-  5904. 

tuted  "July  1  to  August  30  of  the  state  fiscal  The  words  enclosed  in  parentheses  so  ap- 

year"  for  "January  15  to  April  15  prior  to  the  peared  in  the  law  as  enacted, 
state  fiscal  year"  in  subsection  (2). 

39-5904.  Health  care  access  grant  review  board.  —  (1)  The  director 
shall  appoint  the  members  of  a  board  to  be  known  as  the  health  care  access 
grant  review  board,  who  shall  serve  at  the  pleasure  of  the  director.  Board 
members  shall  not  be  compensated,  but  shall  be  reimbursed  for  travel 
expenses  incurred  for  attendance  at  board  meetings. 

(2)  The  board  shall  meet  at  least  annually,  for  the  purposes  described  in 
this  chapter. 

(3)  The  board  shall  be  composed  of  the  following:  a  representative  from 
the  Idaho  academy  of  family  physicians,  a  representative  from  the  nurse 
practitioner  conference  group,  a  rural  hospital  administrator,  a  representa- 
tive from  the  physician  assistant  association,  the  health  resources  section 
supervisor  from  the  division  of  health,  a  faculty  member  from  one  (1)  of  the 
Idaho  family  residency  programs,  an  Idaho  medical  association  representa- 
tive, an  Idaho  hospital  association  representative,  an  Idaho  primary  care 
association  representative,  and  an  Idaho  association  of  counties  represen- 
tative. 


39-5905 


HEALTH  AND  SAFETY 


104 


(4)  Appointments  to  the  board  shall  be  for  three  (3)  years.  Board 
members  may  be  reappointed  at  the  end  of  each  three  (3)  year  period.  Initial 
appointments  shall  be  staggered  in  such  a  manner  that  approximately 
one-third  (1/3)  are  appointed  for  one  (1)  year,  one-third  (1/3)  are  appointed 
for  two  (2)  years,  and  one-third  (1/3)  are  appointed  for  three  (3)  years. 

(5)  A  majority  of  the  board  members  constitutes  a  quorum  for  the 
transaction  of  business.  A  majority  vote  is  required  by  the  quorum  in 
finalizing  decisions. 

History. 

I.C.,  §  39-5904,  as  added  by  2000,  ch.  262, 
§  2,  p.  734;  am.  2007,  ch.  199,  §  3,  p.  605. 

STATUTORY  NOTES 


Amendments. 

The  2007  amendment,  by  ch.  199,  in  the 
section  catchline  and  in  subsection  (1),  de- 
leted "rural"  preceding  "health  care";  and  in 
subsection  (3),  added  "and  an  Idaho  associa- 
tion of  counties  representative." 

Compiler's  Notes. 

Websites  for  organizations  referenced  in 
subsection  (3): 

Idaho  academy  of  family  physicians  — 

http:Hidahofamilyphysicians.org 
nurse  practitioner  conference  group  — 
httpillwww.  npidaho.org 


physician  assistant  association  —  httpill 

idahopa.org 
division        of       health        —        httpill 

healthandwelfare.idaho.gov/Healthl 

tabid!60IDefault  .aspx 
Idaho    medical    association    —    http:ll 

www.idmed.orgl 
Idaho    hospital    association    —    http:ll 

www.  teamiha.  org 
Idaho  primary  care  association  —  httpill 

idahopca.org 
Idaho  association  of  counties  —  httpill 

www.  idcounties.  org 


39-5905.  Scope  of  grant  support,  —  The  board  may  award  grants,  in 
accordance  with  the  procedures  and  criteria  in  this  chapter,  to  governmental 
and  nonprofit  entities  for  the  purpose  of  improving  access  to  primary  health 
care  services  to  rural  and  underserved  areas. 

(1)  Individual  grant  awards  will  be  limited  to  a  total  of  thirty-five 
thousand  dollars  ($35,000),  direct  and  indirect  costs,  per  year. 

(2)  Applicants  may  propose  projects  for  funding  for  up  to  three  (3)  years. 

(a)  Continued  funding  for  projects  beyond  the  first  grant  year,  years  two 

(2)  and  three  (3),  shall  be  subject  to  the  appropriation  of  funds  and  grantee 
performance. 

(b)  No  project  may  be  funded  for  more  than  a  total  of  three  (3)  years. 

(c)  Any  unused  grant  funds  shall  be  returned  to  the  rural  health  care 
access  fund  by  the  applicant  no  later  than  August  30  of  the  grant  period. 

(3)  No  funds  awarded  under  a  grant  may  be  used  for  purchase,  construc- 
tion, renovation  or  improvement  of  real  property  or  for  projects  which  are 
solely  or  predominantly  designed  for  the  purchase  of  equipment.  Use  of 
funds  for  the  purchase  of  equipment  may  be  allowed  when  such  equipment 
is  an  essential  component  of  a  program.  However,  the  purchase  of  equip- 
ment may  not  represent  more  than  forty  percent  (40%)  of  the  total  annual 
share  of  a  proposal.  Indirect  costs  shall  not  exceed  fifteen  percent  (15%)  of 
the  total  project. 
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History. 

LC.?  §  39-5905,  as  added  by  2000,  ch.  262, 
§  2,  p.  734;  am.  2009,  ch.  119,  §  2,  p.  382. 

STATUTORY  NOTES 

Amendments.  tuted  "August  30"  for  "June  10"  in  subsection 

The  2009  amendment,  by  ch.  119,  substi-      (2)(c). 

39-5906.  Categories  of  grants.  —  There  are  four  (4)  categories  of 
grant  assistance: 

(1)  Recruitment  and  retention  of  primary  care  providers  —  Grant  funds 
may  be  used  for  loan  repayment  for  primary  care  providers,  recruitment 
incentive,  and/or  reimbursement  of  relocation  expenses  for  primary  care 
providers. 

(2)  Telehealth  projects  —  Grant  funds  may  be  used  for  projects  that 
involve  the  use  of  telecommunications  technologies  for  distance  learning 
and  for  projects  to  improve  access  to  care  for  rural  communities. 

(3)  Community  development  projects  —  Grant  funds  may  be  used  for 
health  needs  assessments,  marketplace  analysis,  financial  analysis  and 
strategic  planning  activities. 

(4)  Other  —  Communities  may  choose  to  apply  for  funds  for  activities 
that  they  have  identified  and  determined  will  help  to  improve  access  to 
primary  care  in  rural  areas. 

History. 

I.C.,  §  39-5906,  as  added  by  2000,  ch.  262, 
§  2,  p.  734. 

39-5907.  Eligibility  for  grants.  —  Applicants  must  meet  the  following 
requirements: 

(1)  The  geographical  area  to  be  benefitted  must  be  located  in  a  current 
primary  care  health  professional  shortage  area  or  a  medically  underserved 
area. 

(2)  Applicant  must  be  a  governmental  entity  or  a  nonprofit  entity 
registered  with  the  Idaho  secretary  of  state. 

History. 

I.C.,  §  39-5907,  as  added  by  2000,  ch.  262, 
§  2,  p.  734. 

39-5908.  Application  required.  —  (1)  A  completed  rural  health  care 
access  grant  application  must  be  submitted  by  the  applicant  for  the  purpose 
of  requesting  a  grant,  on  or  before  the  conclusion  of  the  application  period 
specified  for  the  appropriate  grant  cycle. 

(2)  Each  application  shall  include: 

(a)  Geographical  area  of  need; 

(b)  Individual  or  entity  requesting  funds; 

(c)  Narrative  description  of  the  methods  to  be  used  to  address  needs  and 
demonstrate  the  potential  of  the  project  to  improve  access  to  health  care 
services  in  the  community; 
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(d)  Identification  of  measurable  goals,  objectives  to  be  used  to  reach  the 
goals,  and  the  resources  necessary  to  complete  each  activity; 

(e)  Estimation  of  how  long  it  will  take  to  accomplish  the  individual 
activities  of  the  project; 

(f)  Demonstrated  community  and  organizational  support  for  the  project; 

(g)  County  or  local  governmental  endorsement; 
(h)  Operating  budget  including: 

(i)  Proportion  of  operating  budget,  if  any,  the  applicant  proposes  to 

match  with  the  rural  health  care  access  grant  funds; 

(ii)  Documentation  of  one  (1)  or  more  vendor  price  quotes  for  all 

proposed  equipment  purchases; 

(iii)  Contact  person  for  verification  of  fiscal  information; 
(i)  Federal  tax  identification  number;  and 
(j)  Other  information  required  by  the  board. 

(3)  All  applications  must  include  the  required  information. 

(4)  The  grant  application  and  any  attachments  submitted  by  the  appli- 
cant shall  be  the  primary  source  of  information  for  awarding  a  grant. 
Additionally,  the  board  may  request  and/or  use  other  information  known  to 
them  in  making  their  decision. 

History. 

I.C.,  §  39-5908,  as  added  by  2000,  ch.  262, 
§  2,  p.  734. 

39-5909.  Grant  award  schedule.  —  The  board  shall  conduct  the  grant 
process  in  accordance  with  the  following  schedule: 

(1)  The  rural  health  care  access  director  will  generate,  and  make  avail- 
able, a  list  of  areas  eligible  for  potential  grant  assistance  no  later  than  May 
1  prior  to  the  application  period. 

(2)  The  rural  health  care  access  director  shall  develop  an  application  form 
and  make  guidance  available  no  later  than  July  1  which  shall  initiate  the 
application  period  prior  to  the  grant  period. 

(3)  The  completed  application  shall  be  submitted  no  later  than  August  30 
of  the  application  period. 

(4)  The  board  shall  issue  notification  to  every  applicant  regarding  the 
disposition  of  their  grant  request  by  October  30  prior  to  the  grant  period. 

(5)  Funds  for  approved  grants  shall  be  disbursed  during  November  of 
that  grant  period  or  over  the  course  of  the  current  grant  year  as  funds 
become  available. 

History,  §  2,  p.  734;  am.  2002,  ch.  354,  §  2,  p.  354;  am. 

I.C.,  §  39-5909,  as  added  by  2000,  ch.  262,      2009,  ch.  119,  §  3,  p.  382. 

STATUTORY  NOTES 

Amendments.  tuted  "August  30"  for  "April  15";  in  subsection 
The  2009  amendment,  by  ch.  119,  in  sub-  (4),  substituted  "October  30"  for  "June  15"; 
section  (1),  substituted  "May  1"  for  "Novem-  and,  in  subsection  (5),  substituted  "Novem- 
ber 15";  in  subsection  (2),  substituted  "July  1"  ber"  for  "July" 
for  "January  15";  in  subsection  (3),  substi- 
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39=5910,  Award  criteria.  —  The  board  shall  award  grants  based  on  the 
following  weighted  criteria: 

(1)  Background  of  bidding  organization.  The  applicant  must  show  ade- 
quate experience,  knowledge,  and  qualifications  to  adequately  perform  the 
scope  of  work:  weight  =  10%; 

(2)  Community  and  organizational  support.  The  applicant  must  demon- 
strate community  and  organizational  support  for  the  project:  weight  =  15%; 

(3)  Specificity  and  clarity  of  scope  of  project.  The  proposal  will  be 
evaluated  based  on  the  extent  to  which  the  goals  and  objectives  are  specific, 
measurable,  and  relevant  to  the  purpose  of  the  proposal  and  the  activities 
planned  to  accomplish  those  objectives  are  germane  and  can  be  sustained 
beyond  the  grant  time  frame.  Additionally,  there  must  be  a  demonstrated 
need  for  and  lack  of  availability  of  funds  from  other  sources  to  address  the 
primary  health  care  needs  of  the  defined  area  of  service:  weight  =  35%; 

(4)  Monitoring  and  evaluation.  The  proposal  will  be  evaluated  based  on 
the  extent  to  which  the  monitoring  and  evaluation  system  will  document 
program  or  activity  progress  and  measure  effectiveness:  weight  =  15%; 

(5)  Budget.  The  proposal  will  be  evaluated  based  on  the  extent  to  which 
a  detailed  itemized  budget  and  justification  are  consistent  with  stated 
objectives  and  planned  program  activities:  weight  =  25%;[.] 

History. 

I.C.,  §  39-5910,  as  added  by  2000,  ch.  262, 
§  2,  p.  734. 

STATUTORY  NOTES 

Compiler's  Notes.  (5)  was  inserted  by  the  compiler  to  correct  the 

The  bracketed  punctuation  in  subdivision      enacted  punctuation. 

39-5911.  Negotiation.  —  The  board  shall  have  the  authority  to  nego- 
tiate the  amount  of  the  grant  award  and  any  potential  continuation,  not  to 
exceed  a  total  of  three  (3)  years. 

History. 

LC,  §  39-5911,  as  added  by  2000,  ch.  262, 
§  2,  p.  734. 

39-5912.  Fraudulent  information  on  grant  application.  —  Provid- 
ing false  information  on  any  application  or  document  submitted  under  this 
statute  is  a  misdemeanor  and  grounds  for  declaring  the  applicant  ineligible. 
Any  and  all  funds  determined  to  have  been  acquired  on  the  basis  of 
fraudulent  information  must  be  returned  to  the  rural  health  care  access 
fund.  This  section  shall  not  limit  other  remedies  which  may  be  available  for 
the  filing  of  false  or  fraudulent  applications. 

History. 

I.C.,  §  39-5912,  as  added  by  2000,  ch.  262, 
§  2,  p.  734. 
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STATUTORY  NOTES 

Cross  References. 

Penalty  for  misdemeanor  when  not  other- 
wise provided,  §  18-113. 

39-5013.  Administrative  appeals.  —  Applicants  aggrieved  by  the 
award  or  failure  to  award  a  grant  pursuant  to  this  chapter  shall  be  afforded 
the  remedies  provided  in  chapter  52,  title  67,  Idaho  Code. 

History. 

I.C.,  §  39-5913,  as  added  by  2000,  ch.  262, 

§  2,  p.  734. 

CHAPTER  60 
CHILDREN'S  TRUST  FUND 

SECTION.  SECTION. 

39-6001.  Children's  trust  fund  board  —  Cre-  39-6005.  Matching  funds. 

ation.  39-6006.  Reports.  [Repealed.] 

39-6002.  Children's  trust  fund  board  —  Pow-  39-6007.  Children's  trust  fund  —  Creation, 

ers  and  duties.  39-6008.  Duties  of  department  of  health  and 

39-6003.  Criteria  for  programs.  welfare. 

39-6004.  Consideration    in    award    of   con- 
tracts. 

39-6001.  Children's  trust  fund  board  —  Creation.  —  (1)  There  is 
hereby  created  within  the  department  of  health  and  welfare  a  children's 
trust  fund  and  a  children's  trust  fund  board  to  administer  the  children's 
trust  fund. 

(2)  The  children's  trust  fund  board  shall  consist  of  a  chairperson  and  nine 
(9)  other  members  as  follows: 

(a)  The  chairperson  and  six  (6)  other  members  of  the  board  shall  be 
appointed  by  the  governor  and  shall  be  selected  for  their  interest  and 
expertise  in  the  prevention  of  child  abuse.  There  shall  be  one  (1)  board 
member  appointed  from  each  of  the  seven  (7)  judicial  districts  of  the  state 
as  enumerated  in  chapter  8,  title  1,  Idaho  Code.  Members  shall  be 
appointed  to  serve  for  three  (3)  year  terms  except  that  the  chairperson 
and  three  (3)  other  members  shall  initially  serve  for  four  (4)  years. 
Vacancies  shall  be  filled  for  any  unexpired  term  by  appointment  in  the 
same  manner  as  the  original  appointments  were  made. 

(b)  The  superintendent  of  public  instruction,  the  attorney  general,  and 
the  director  of  the  department  of  health  and  welfare  or  their  designees 
shall  be  members  and  shall  serve  as  voting  members  of  the  children's 
trust  fund  board. 

(3)  A  quorum  of  the  children's  trust  fund  board  shall  consist  of  a  majority 
of  its  members  which  quorum  must  be  present  in  order  to  conduct  any 
business. 

(4)  The  chairperson  of  the  children's  trust  fund  board  shall  have  no  vote 
except  in  the  event  of  a  tie  vote  of  a  quorum  of  the  members  of  the  board. 

(5)  Board  members  shall  be  compensated  as  provided  in  section  59- 
509(b),  Idaho  Code. 
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(6)  Members  of  the  children's  trust  fund  board  may  be  removed  by  the 
governor  for  misconduct  or  failure  to  carry  out  the  duties  provided  in  this 
chapter. 

History. 

I.C.,  §  39-6001,  as  added  by  1985,  ch.  31, 
§  2,  p.  59;  am.  2002,  ch.  292,  §  2,  p.  841. 

STATUTORY  NOTES 

Cross  References.  penses  on  society.  The  legislature  further  de- 
Attorney  general,  §  67-1001  et  seq.  clares  that  there  is  a  need  to  assist  private 
Director  of  department  of  health  and  wel-  and  public  agencies  in  identifying  and  estab- 

fare,  §  56-1002  et  seq  Hshi        community-based    educational    and 

Superintendent  of  public  instruction,  §  67-  .     ■                  r     ,,                ,.        r  ,.,, 

i  KQi    t  service  programs  for  the  prevention  of  child 

q'  abuse  and  neglect.  It  is  the  intent  of  the 

Legislative  Intent.  legislature  that  an  increase  in  prevention 

Section  1  of  S.L.  1985,  ch.  31  read:  "The  programs  will  help  break  the  cycle  of  child 

legislature  hereby  declares  that  the  children  abuse  and  will  help  reduce  the  breakdown  in 

of  the  state  of  Idaho  are  its  single  greatest  families  and  thus  reduce  the  need  for  state 

resource  and  that  these  children  require  the  intervention  and  state  expenses.  It  is  further 

utmost  protection  to  guard  their  future  and  the  intent  ofthe  legislature  that  prevention  of 

the  future  ofthe  state.  The  legislature  recog-  child  abuse  and  child  neglect  programs  are 

nizes  that  child  abuse  and  neglect  is  a  threat  partnerships  between  communities,  citizens, 

to  the  family  unit  and  imposes  major  ex-  and  the  state." 

OPINIONS  OF  ATTORNEY  GENERAL 

An  appointment  of  a  member  of  the  judi-  board  would  violate  the  separation  of  powers 
ciary  to  the  children's  trust  account  [fund]      clause,  Idaho  Const.,  Art.  II,  §  1.  OAG  85-5. 

39-6002.    Children's  trust  fund  board  —  Powers  and  duties,  —  To 

carry  out  the  purposes  of  this  chapter,  the  children's  trust  fund  board  may: 

(1)  Contract  with  public  or  private  nonprofit  organizations,  agencies, 
schools  or  with  qualified  individuals  for  the  establishment  of  community- 
based  educational  and  service  programs  designed  to  reduce  the  occurrence 
of  child  abuse  and  neglect.  Each  contract  entered  into  by  the  board  shall 
contain  a  provision  for  the  evaluation  of  services  provided  under  the 
contract.  Contracts  for  services  to  prevent  child  abuse  and  child  neglect  may 
be  awarded  to  existing  programs  and  to  demonstration  projects.  Continua- 
tion of  contracts  shall  be  based  upon  goal  attainment. 

(2)  Facilitate  the  exchange  of  information  between  groups  concerned  with 
families  and  children. 

(3)  Consult  with  state  departments,  agencies,  commissions  and  boards  to 
help  determine  the  probable  effectiveness,  fiscal  soundness,  and  need  for 
proposed  educational  and  service  programs  for  the  prevention  of  child  abuse 
and  neglect. 

(4)  The  children's  trust  fund  board  may  adopt  rules  pursuant  to  chapter 
52,  title  67,  Idaho  Code,  to  carry  out  the  provisions  of  this  chapter. 

(5)  Employ  and  shall  fix  the  compensation  of  a  part-time  administrator 
who  shall  be  designated  as  the  executive  director  ofthe  board  and  who  shall 
be  exempt  from  the  provisions  of  chapter  53,  title  67,  Idaho  Code. 
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History.  §  2,  p.  59;  am.  1990,  ch.  208,  §  1,  p.  464;  am. 

LC,  §  39-6002,  as  added  by  1985,  ch.  31,   2002,  ch.  292,  §  3,  p.  841. 

39-6003.  Criteria  for  programs,  —  (1)  Programs  contracted  for  with 
moneys  received  pursuant  to  section  63-3067A,  Idaho  Code,  are  intended  to 
provide  prevention  services.  "Prevention  services"  means  any  community- 
based  educational  or  service  program  designed  to  prevent  or  alleviate  child 
abuse  or  neglect.  "Prevention  services"  shall  not  include  direct  treatment 
programs. 

(2)  Moneys  appropriated  by  the  legislature  also  may  be  used  for  a 
part-time  administrator  pursuant  to  subsection  (5)  of  section  39-6002,  Idaho 
Code. 

(3)  The  children's  trust  fund  board  shall  develop  policies  to  determine 
whether  programs  will  receive  renewed  funding.  Nothing  in  this  chapter 
shall  be  construed  to  require  continued  funding  by  the  state  of  Idaho  or  the 
children's  trust  fund  board. 

(4)  The  children's  trust  fund  board  shall  prepare  a  report  on  its  activities 
and  the  effectiveness  of  those  activities  in  fostering  the  prevention  of  child 
abuse  and  neglect  annually,  and  deliver  that  report  to  the  governor  and 
legislature  each  January  15th. 

History.  §  2,  p.  59;  am.  1990,  ch.  208,  §  2,  p.  464;  am. 

LC,  §  39-6003,  as  added  by  1985,  ch.  31,      2002,  ch.  292,  §  4,  p.  841. 

39-6004,  Consideration  in  award  of  contracts.  —  In  awarding 
contracts  pursuant  to  section  39-5502  [39-6002],  Idaho  Code,  consideration 
shall  be  given  to  factors  such  as  need,  coordination  with  or  enhancement  of 
existing  services,  and  evidence  of  community  support  or  volunteers  for  the 
program. 

History. 

LC,  §  39-6004,  as  added  by  1985,  ch.  31, 
§  2,  p.  59. 

STATUTORY  NOTES 

Compiler's  Notes.  compiler  to  correct  the  enacted  reference  to 

The  bracketed  insertion  was  added  by  the      the  chapter  relating  to  clean  indoor  air. 

39-6005.  Matching  funds.  —  The  children's  trust  fund  board,  in  its 
discretion,  may  require  a  certain  percentage  of  the  funding  for  programs 
approved  by  the  board  be  provided  by  the  entity  sponsoring  or  proposing  the 
program.  Contributions  such  as  materials,  personnel,  supplies,  physical 
facilities  or  services  may  be  considered  as  all  or  part  of  the  funding  provided 
by  the  petitioning  entity. 

History, 

LC,  §  39-6005,  as  added  by  1985,  ch.  31, 
§  2,  p.  59;  am.  2002,  ch.  292,  §  5,  p.  841. 
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39-6006.    Reports.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6006,  as  added  by  1985,  ch.  31,  §  2,  p.  59,  was 

This  section,  which  comprised  I.C.,  §  39-      repealed  by  S.L.  2002,  ch.  292,  §  6. 

39-6007.  Children's  trust  fund  —  Creation.  —  (1)  There  is  hereby 
created  in  the  state  treasury  the  children's  trust  fund. 

(2)  The  fund  shall  consist  of: 

(a)  Moneys  appropriated  to  the  fund; 

(b)  Moneys  as  provided  in  section  63-3067A,  Idaho  Code; 

(c)  Donations,  gifts  and  grants  from  any  source;  and 

(d)  Any  other  moneys  which  may  hereafter  be  provided  by  law. 

(3)  Moneys  in  the  fund  may  be  expended  for  purposes  provided  in  this 
chapter,  provided  that  the  children's  trust  fund  advisory  board  is  authorized 
to  expend  up  to  fifty  percent  (50%)  of  the  moneys  generated  annually 
pursuant  to  section  63-3067A,  Idaho  Code.  Interest  earned  on  the  invest- 
ment of  idle  money  in  the  children's  trust  fund  shall  be  returned  to  the 
children's  trust  fund. 

(4)  Disbursements  of  moneys  from  the  fund  shall  be  on  the  authorization 
of  the  children's  trust  fund  board  or  a  duly  authorized  representative  of  the 
board. 

(5)  After  the  balance  in  the  children's  trust  fund  has  reached  two  million 
five  hundred  thousand  dollars  ($2,500,000),  no  further  collections  shall  be 
received  by  the  tax  commission,  and  all  references  to  the  fund  shall  be 
deleted  from  income  tax  forms. 

History.  2002,  ch.  292,  §  7,  p.  841;  am.  2005,  ch.  342, 

I.C.,  §  39-6007,  as  added  by  1985,  ch.  31,      §  1,  p.  1069. 
§  2,  p.  59;  am.  1987,  ch.  337,  §  4,  p.  709;  am. 

STATUTORY  NOTES 

Cross  References. 

State  tax  commission,  §  63-101  et  seq. 

39-6008.    Duties  of  department  of  health  and  welfare.  —  The 

department  of  health  and  welfare  under  the  direction  of  the  children's  trust 
fund  board  shall  be  responsible  for  the  management  and  accounting  of 
moneys  expended  from  the  children's  trust  fund. 

History. 

I.C.,  §  39-6008,  as  added  by  1985,  ch.  31, 
§  2,  p.  59;  am.  2002,  ch.  292,  §  8,  p.  841. 

STATUTORY  NOTES 

Cross  References. 

Department  of  health  and  welfare,  §  56- 
1001  et  seq. 
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CHAPTER  61 

IDAHO  CONRAD  J-l  VISA  WAIVER  AND  NATIONAL 
INTEREST  WAIVER  PROGRAMS 


39-6101.  Short  title.  39-6111A.  Criteria  for  the  national  interest 

39-6102.  Purpose.  waiver  petitioning  physician. 

39-6103.  Severability.  39-6112.  Joint  reporting  requirement  upon 

39-6104.  Incorporation  by  reference.  commencement  of  practice. 

39-6105.  Definitions.  39-6113.  Application  fee. 

39-6106.  General  requirements  and  limita-  39-6114.  Required  application  forms  and  ac- 
tions, companying  documents  for  a 

39-6107.  Applied  principles.  J-l  visa  waiver  request. 

39-6108.  Criteria  for  applicants.  39-6114A.  Required  application  forms   and 

39-6109.  Contract  requirements  for  J-l  visa  documents  for  a  national  in- 

waivers.  terest  waiver  request. 

39-6109A.  Contract    requirements    for    na-  39-6115.  Criteria  applied  to  federally  desig- 
tional  interest  waivers.  nated  facilities. 

39-6110.  Criteria  for  proposed  practice  loca-  39-6116.  Department  review  and  action. 

tion.  39-6117.  Eligibility  for  future  participation. 

39-6111.  Criteria  for  the  J-l  petitioning  phy-  39-6118.  Department    responsibility    to    re- 
sician.  port. 

39-6101.  Short  title.  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Idaho  Conrad  J-l  Visa  Waiver  Program  and  National  Interest 
Waiver  Program." 

History. 

I.C.,  §  39-6101,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  2,  p.  325. 

STATUTORY  NOTES 

Amendments. 

The  2009  amendment,  by  ch.  106,  added 
"and  National  Interest  Waiver  Program." 

39-6102.  Purpose.  —  Under  this  chapter,  rural  and  underserved  com- 
munities in  Idaho  would  be  able  to  apply  for  the  placement  of  a  foreign 
trained  physician  after  demonstrating  that  they  are  unable  to  recruit  an 
American  physician,  and  all  other  recruitment/placement  possibilities  have 
proven  to  be  inaccessible. 

(1)  The  "Idaho  Conrad  J-l  Visa  Waiver  Program"  authorizes  the  Idaho 
department  of  health  and  welfare  to  recommend  up  to  thirty  (30)  foreign 
trained  physicians  per  federal  fiscal  year  to  locate  in  communities  that  are 
federally  designated  as  having  a  health  workforce  shortage.  Final  approval 
of  J-l  visa  waiver  requests  are  made  by  the  United  States  bureau  of 
citizenship  and  immigration  services. 

(2)  The  "National  Interest  Waiver  Program"  allows  the  Idaho  department 
of  health  and  welfare  to  testify  that  it  is  in  the  public's  interest  that  a  waiver 
be  granted  to  a  foreign  trained  physician  who  commits  to  locating  in  a 
community  that  is  federally  determined  as  having  a  health  workforce 
shortage.  Final  approval  of  the  national  interest  waiver  request  is  made  by 
the  United  States  bureau  of  citizenship  and  immigration  services. 
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History. 

I.C.,  §  39-6102,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  3,  p.  325. 

STATUTORY  NOTES 

Amendments.  Federal  References. 

The  2009  amendment,  by  ch.  106,  moved  The  United  States  bureau  of  citizenship 

the  former  first  two  sentences  and  designated  and  immigration  services  is  established  at  6 

them  as  subsection  (1)  and  added  subsection  USCS  §  271. 
(2). 

39-6103.  Severability.  —  The  provisions  of  this  chapter  are  hereby 
declared  to  be  severable  and  if  any  provision  of  this  chapter  or  the 
application  of  such  provision  to  any  person  or  circumstance  is  declared 
invalid  for  any  reason,  such  declaration  shall  not  affect  the  validity  of  the 
remaining  portions  of  this  chapter. 

History. 

I.C.,  §  39-6103,  as  added  by  2004,  ch.  128, 
§  1,  p.  437. 

39-6104.  Incorporation  by  reference.  —  RL.  103-416,  amended  by 
P.L.  107-273,  November  2,  2002,  8  U.S.C.  1184(Z)  and  22  CFR  sec.  514.44(e) 
[22  CFR  §  41.63(e)],  F.R.  volume  60,  No.  197,  8  CFR  sec.  214.12,  8  CFR  sec. 
245  and  18  U.S.C.  1001  are  incorporated  by  reference. 

History, 

I.C.,  §  39-6104,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  4,  p.  325. 

STATUTORY  NOTES 

Amendments.  Compiler's  Notes. 

"A  pfp  219  9^oT^4£y  Ch'  l°c6>„inserted  The  bracketed  insertion  was  added  by  the 

FpS * Jit     '  8  °FR  SeC'  245'  comPiler  t0  reflect  the  renumbering  of  the 

Pubifc  SflSra,  the  immigration  and  ^T^t*  *  *****  RegUlati°nS  ^ 
nationality  technical  corrections  act  of  1994,  y" 

is  codified  throughout  chapter  12,  title  8, 
United  States  Code  Service. 

39-6105.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Applicant"  means  a  health  care  facility  that  seeks  to  employ  a 
physician  and  is  requesting  state  support  of  a  J-l  visa  waiver  or  national 
interest  waiver. 

(2)  "Area  of  underservice"  means  a  health  professional  shortage  area  in 
primary  care  or  mental  health,  a  medically  underserved  area,  or  a  medically 
underserved  population,  federally  designated  by  the  secretary  of  health  and 
human  services.  Physician  scarcity  areas  as  determined  by  the  centers  for 
medicaid  and  medicare  services  are  included  for  the  purpose  of  placing 
national  interest  waiver  petitioning  physicians. 

(3)  "Department"  means  the  Idaho  department  of  health  and  welfare. 

(4)  "De-designation  threshold"  means  the  number  of  full-time  equivalent 
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primary  care  physicians  necessary  to  remove  the  federal  designation  as  an 
area  of  under  service. 

(5)  "Employment  contract"  means  a  legally  binding  agreement  between 
the  applicant  and  the  physician  named  in  the  J-l  visa  waiver  or  national 
interest  waiver  application  which  contains  all  terms  and  conditions  of 
employment,  including,  but  not  limited  to,  the  salary,  benefits,  length  of 
employment  and  any  other  consideration  owing  under  the  agreement.  The 
employment  contract  must  meet  all  state  and  federal  criteria,  including 
labor  and  immigration  rules. 

(6)  "Federal  fiscal  year"  means  the  twelve  (12)  months  which  commence 
the  first  day  of  October  in  each  year  and  close  on  the  thirtieth  day  of 
September  of  the  following  year. 

(7)  "Full  time"  means  a  working  week  of  a  minimum  of  forty  (40)  hours  at 
one  (1)  or  more  health  care  facilities. 

(8)  "Health  care  facility"  means  an  entity  with  an  active  Idaho  taxpayer 
identification  number  doing  business  or  proposing  to  do  business  in  the 
practice  location  where  the  physician  would  be  employed,  whose  stated 
purposes  include  the  delivery  of  primary  medical  or  mental  health  care. 

(9)  "Interested  government  agency"  means  an  agency  that  has  the  au- 
thority from  the  United  States  department  of  state  to  submit  requests  for 
J-l  visa  waivers  of  foreign  physician  petitioners  on  behalf  of  public  interest. 

(10)  "J-l  visa"  means  an  entrance  permit  into  the  United  States  for  a 
foreign  trained  physician  who  is  a  nonimmigrant  admitted  under  section 
101(a)(15)(J)  of  the  United  States  information  and  education  exchange  act 
or  who  acquired  such  status  or  who  acquired  exchange  visitor  status  under 
the  act. 

(11)  "J-l  visa  waiver"  means  a  federal  action  that  waives  the  requirement 
for  a  foreign  physician,  in  the  United  States  on  a  J-l  visa,  to  return  to  his 
home  country  for  a  two  (2)  year  period  following  medical  residency  training. 

(12)  "National  interest  waiver"  means  an  exemption  from  the  labor 
certification  process  administered  by  the  United  States  department  of  labor 
for  foreign  physicians  whose  will  to  stay  in  the  United  States  and  work  in  an 
area  of  underservice  in  Idaho  is  determined  to  be  in  the  public  interest  by 
the  Idaho  department  of  health  and  welfare. 

(13)  "New  start"  means  a  health  care  facility  as  defined  in  subsection  (8) 
of  this  section,  that  has  been  in  existence  for  twelve  (12)  months  or  less. 

(14)  "Physician"  means  the  foreign  physician,  named  in  the  J-l  visa 
waiver  or  national  interest  waiver  application,  who  requires  a  waiver  to 
remain  in  the  United  States  to  practice  medicine. 

(15)  "Primary  care"  means  a  medical  doctor  or  doctor  of  osteopathy 
licensed  in  pediatrics,  family  medicine,  internal  medicine,  obstetrics,  gyne- 
cology, or  psychiatry. 

(16)  "Sliding  fee  discount  schedule"  means  a  written  delineation  docu- 
menting the  value  of  charge  discounts  granted  to  patients  based  upon 
financial  hardship  and  federal  poverty  guidelines. 

(17)  "Unmet  need"  means  a  vacancy  or  shortage  of  primary  care  health 
physicians  experienced  by  a  community  or  population,  as  defined  by 
federally  designated  health  professional  shortage  areas  or  medically 
underserved  areas/populations. 
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(18)  "Vacancy"  means  a  full-time  physician  practice  opportunity  in  the 
delivery  of  primary  care  services. 

History. 

I.C.,  §  39-6105,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  5,  p.  325. 

STATUTORY  NOTES 

Amendments.  subsections  (11)  and  (12),  and  redesignated 

The  2009  amendment,  by  ch.  106,  in  sub-  the  subsequent  subsections  accordingly;  and 

sections  (1),  (5),  and  (14),  inserted  "J-l"  and  deleted  former  subsection  (17),  which  was  the 

"or  national  interest  waiver"  preceding  and  definition  for  "visa  waiver." 

following  "visa  waiver";  added  the  last  sen-  Compiler's  Notes. 

tence  in  subsection  (2);  in  subsection  (7),  sub-  For  more  on  centers  for  medicaid  and  medi- 

stituted  "at  one  (1)  or  more  health  care  facil-  care  services,  referred  to  in  subsection  (2),  see 

ities"  for  "at  a  health  care  facility";  added  http://www.cms.gov. 

39-6106.  General  requirements  and  limitations.  —  (1)  J-l  visa 
waiver  or  national  interest  waiver  request.  The  department  may  only 
submit  a  waiver  request  when: 

(a)  The  application  contains  all  of  the  required  information  and  documen- 
tation; and 

(b)  The  application  meets  all  state  and  federal  criteria;  and 

(c)  Foreign  exchange  physicians  having  a  J-l  case  number  assigned  by 
the  United  States  department  of  state  have  paid  all  federal  processing 
fees;  and 

(d)  The  applicant  has  paid  the  state  of  Idaho  application  processing  fee. 
(2)  Limitations  of  department  actions. 

(a)  Prior  to  submission  of  an  application,  the  department  may  provide 
information  to  the  applicant  on  preparing  a  complete  application. 

(b)  The  department  will  not  be  responsible  for  adding  any  information  to 
incomplete  application  packets. 

(c)  For  applicants  who  have  benefitted  from  department  waiver  requests 
previously,  the  applicant's  history  of  compliance  will  be  a  consideration  in 
future  decisions  for  waiver  requests. 

(d)  In  any  single  program  year,  a  health  care  facility  in  any  one  (1)  area 
of  underservice: 

(i)  Will  not  be  allotted  more  than  two  (2)  J-l  visa  waiver  request 
applications;  and 

(ii)  Will  not  exceed  by  more  than  one  and  nine-tenths  (1.9)  full-time 
equivalents,  the  number  of  J-l  physicians  needed  to  eliminate  the 
physician  shortage  as  defined  by  the  current  de-designation  threshold 
in  any  single  program  year. 

(e)  The  shortage  area  designation  must  be  current  on  the  date  the  United 
States  department  of  state  reviews  and  recommends  the  application  and 
on  the  date  the  immigration  agency  approves  the  J-l  visa  waiver  and 
national  interest  waiver.  Any  application  that  is  being  submitted  to  the 
department  at  the  end  of  the  three  (3)  year  health  professional  shortage 
area  designation  cycle  may  be  summarily  denied  if  the  renewal  is  not 
obtained. 

(i)  Participation  by  the  department  in  the  J-l  visa  waiver  program  and 
in  the  national  interest  waiver  program  is  completely  discretionary  and 
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voluntary.  The  department  may  elect  not  to  participate  in  the  program 
at  any  time.  The  submission  of  a  complete  waiver  application  package 
does  not  ensure  the  department  will  recommend  a  waiver.  The  depart- 
ment reserves  the  right  to  recommend  or  decline  any  request  for  a 
waiver. 

(ii)  The  department,  its  employees  or  agents  are  held  harmless  of  any 
perceived  consequence  for  the  denial  of  a  waiver  petitioner,  or  the 
approved  placement  of  one  that  is  not  favorable. 

(iii)  Application  procedures  for  J-l  visa  waiver  physician  placements 
were  developed  by  the  department  in  compliance  with  P.L.  103-416  and 
subsequent  revisions.  The  procedures  for  the  issuance  of  national 
interest  waiver  recommendations  were  developed  by  the  department  in 
compliance  with  8  CFR  sec.  214.12  and  8  CFR  sec.  245  and  subsequent 
revisions.  These  procedures  are  subject  to  updates  and  changes  at  any 
time.  Interpretation  of  these  procedures  rests  solely  with  the  depart- 
ment in  consultation  with  the  appropriate  federal  agencies. 

History. 

I.C,  §  39-6106,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  6,  p.  325. 

STATUTORY  NOTES 

Amendments.  ing  "J-l  visa  waiver"  and  inserted  "and  in  the 

The  2009  amendment,  by  ch.  106,  in  the  national  interest  waiver  program"  and,  in  the 

introductory  language  in  subsection  (1),  sub-  third  sentence,  inserted  "application";  and,  in 

stituted  "J-l  visa  waiver  or  national  interest  subsection  (2)(e)(iii),  in  the  first  sentence, 

waiver  request"  for  "Visa  waiver  request"  and  deleted  "Idaho  conrad"  preceding  "J-l  visa 

deleted  "visa"  following  "submit  a";  in  subsec-  waiver"  and  added  the  second  sentence, 
tion  (2)(d)(i),  inserted  "J-l  visa";  in  subsection 

(2)(d)(ii),  inserted  "J-l";  in  the  first  sentence  Federal  References. 

in  subsection  (2)(e),  inserted  "and  national  P.L.    103-416,    referred   to    in    paragraph 

interest  waiver";  in  subsection  (2)(e)(i),  in  the  (2)(e)(iii),  is  codified  as  8  U.S.C.S.  §  1401  et 

first  sentence,  deleted  "Idaho  conrad"  preced-  seq. 

39-6107,  Applied  principles.  —  (1)  Option  of  last  resort.  The  J-l  visa 
waiver  and  national  interest  waiver  programs  are  considered  a  final  source 
for  recruiting  qualified  physicians.  These  programs  are  not  a  substitute  for 
broad  recruiting  efforts  for  graduates  from  United  States  medical  schools, 
but  an  option  of  last  resort.  Any  application  that  qualifies  for  consideration 
under  any  other  interested  government  agency  or  federal  program,  such  as 
the  one  administered  by  the  department  of  health  and  human  services,  must 
be  submitted  under  that  program  in  lieu  of  the  J-l  visa  waiver  program.  The 
option  of  last  resort  principle  does  not  apply  to  national  interest  waiver 
petitioning  physicians  for  whom  a  J-l  visa  waiver  request  was  issued  by  the 
state  of  Idaho;  in  which  case,  physician  retention  is  the  objective  if  it  is 
determined  to  be  in  the  public  interest. 

(2)  Waiver  request  applications  will  only  be  considered  for  health  care 
facilities  that  can  provide  evidence  of  sustained  active  recruitment  over  a 
period  of  at  least  six  (6)  months  for  the  primary  care  vacancy  in  the  practice 
location.  The  six  (6)  month  vacancy  requirement  does  not  apply  to  a  national 
interest  waiver  petitioning  physician  for  whom  a  J-l  visa  waiver  request 
was  issued  by  the  state  of  Idaho. 
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(3)  The  J-l  visa  waiver  program  and  national  interest  waiver  program 
will  be  used  to  assist  health  care  facilities  that  can  document  the  provision 
of  primary  health  care  services  to  all  residents  of  the  federally  determined 
area  of  underservice.  When  a  federal  designation  is  for  an  underserved 
population,  the  health  care  facility  must  document  the  provision  of  care  to, 
and  assure  access  by,  the  underserved  population. 

History. 

I.C.,  §  39-6107,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  7,  p.  325. 

STATUTORY  NOTES 

Amendments.  sentence;  in  subsection  (2),  added  the  last 

The  2009  amendment,  by  ch.  106,  in  sub-  sentence;  and,  in  subsection  (3),  inserted  "J-lw 

section  (1),  in  the  first  sentence,  inserted  "J-l"  and  "and  national  interest  waiver  program" 

and  "and  national  interest  waiver"  and,  in  the  and  substituted  "federally  determined  area  of 

fourth  sentence,  deleted  "Idaho  conrad"  pre-  underservice"     for     "federally     designated 

ceding  "J-l  visa  waiver"  and  added  the  last  underserved  area." 

39-6108.  Criteria  for  applicants.  —  (1)  Applicants  must  be  existing 
health  care  facilities  that: 

(a)  Have  an  active  taxpayer  identification  number  in  Idaho;  and 

(b)  Have  provided  medical  or  mental  health  care  in  Idaho  for  a  minimum 
of  twelve  (12)  months  prior  to  submitting  the  application,  or  meet  the 
requirements  for  a  new  start  as  defined  in  this  chapter. 

(2)  The  waiver  request  to  the  department  must  come  from  a  U.S.  health 
care  facility  on  behalf  of  the  physician  and  not  directly  from  the  physician  or 
his  representative. 

(3)  J-l  visa  waiver  and  national  interest  waiver  petitioners  with  fellow- 
ship training  must  contract  with  employers  to  provide  primary  care  services 
full  time. 

(4)  Applicants  must  not  be  former  J-l  visa  waiver  or  national  interest 
waiver  physicians  who  are  currently  fulfilling  their  required  three  (3)  or  five 
(5)  year  obligation. 

(5)  Applicants  may  not  submit  waiver  requests  for  a  relative. 

(6)  Applicants  must  accept  all  patients  regardless  of  their  ability  to  pay. 

(7)  Except  for  state  institutional  and  correctional  facilities  designated  as 
federal  shortage  areas,  the  applicant  must: 

(a)  Serve  medicare  clients,  medicaid  clients,  low-income  clients,  unin- 
sured clients,  and  the  population  of  the  federal  designation. 

(b)  Agree  to  implement  a  sliding  fee  discount  schedule.  The  schedule 
must  be: 

(i)  Available  in  Spanish  (where  applicable)  and  English;  and 

(ii)  Posted  conspicuously;  and 

(iii)  Distributed  in  hard  copy  on  request  to  individuals  making  or 

keeping  appointments  with  that  physician. 

(8)  Applicants  must  have  a  signed  employment  contract  with  the  physi- 
cian, and  guarantee  wages  for  the  duration  of  the  contract. 

(9)  Applicants  must  cooperate  in  providing  the  department  with  clarify- 
ing information,  verifying  information  already  provided,  or  in  any  investi- 
gation of  the  applicant's  financial  status  and  payer  mix. 
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(10)  Applicants  must  first  apply  through  any  organization  with  federal  or 
interested  governmental  agency  authority  which  submits  waiver  requests 
for  Idaho's  underserved  rural  areas.  Documentation  which  fully  explains 
why  this  route  was  not  taken  for  placement  is  required  as  part  of  the 
application. 

(11)  The  physician's  name  and  practice  location  will  be  made  available  to 
the  public  as  a  provider  of  primary  health  who  accepts  medicare,  medicaid 
and  utilizes  a  sliding  fee  schedule  for  the  low-income  population. 

(12)  An  assurance  letter  that  the  health  care  facility,  its  principals,  and 
the  J-l  or  national  interest  waiver  petitioning  physician  are  not  under 
investigation  for,  under  probation  for,  or  under  restriction  for  medicare  or 
medicaid  fraud,  or  other  violations  of  law  or  licensure  restrictions  that  may 
indicate  that  it  may  not  be  in  the  public  interest  that  a  waiver  be  granted, 
must  be  provided. 

(13)  The  applicant  and  its  principals  must  be  free  of  default  on  any 
federal  or  state  scholarship  or  loan  repayment  program  such  as  the  national 
health  service  corps  or  by  the  state. 

History. 

I.C.,  §  39-6108,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  8,  p.  325, 

STATUTORY  NOTES 

Amendments.  for  "for  the  three  (3)  years  of  the  contract"; 

The  2009  amendment,  by  ch.  106,  in  sub-  and,  in  subsection  (12),  deleted  "of  the  two  (2) 

section  (3),  inserted  "and  national  interest  year  home  residency  requirement"  preceding 

waiver";  in  subsections  (4)  and  (12),  inserted  "be  granted." 

"or  national  interest  waiver";  in  subsection  Compiler's  Notes. 

(4),  inserted  "or  five  (5)";  in  subsection  (8),  The  words  enclosed  in  parentheses  so  ap- 

substituted  "for  the  duration  of  the  contract"  peared  in  the  law  as  enacted. 

39-6109.  Contract  requirements  for  J-l  visa  waivers,  —  Through- 
out the  period  of  obligation,  regardless  of  physician's  visa  status,  the 
employment  contract  must: 

(1)  Meet  state  and  federal  requirements; 

(2)  Not  prevent  the  physician  from  providing  medical  services  in  the 
designated  shortage  area  after  the  term  of  employment.  A  noncompetition 
clause  or  any  provision  that  purports  to  limit  the  J-l  visa  waiver  physician's 
ability  to  remain  in  the  area  upon  completion  of  the  contract  term  is 
prohibited  by  regulation; 

(3)  State  that  the  physician  must  serve  medicare  clients,  medicaid 
clients,  low-income  clients,  uninsured  clients,  and  the  population  of  the 
federal  designation  for  the  area  of  underservice  full  time; 

(4)  Include  a  notarized  statement  by  the  physician  that  he  agrees  to  meet 
the  requirements  set  forth  in  section  214(1)  of  the  immigration  and  nation- 
ality act; 

(5)  Guarantee  the  physician  a  base  salary  of  at  least  ninety-five  percent 
(95%)  of  step  II  of  the  local  prevailing  wage  for  the  field  of  practice  in  the 
area  to  be  served; 

(6)  Specify  that  benefits  offered  are  not  included  as  part  of  base  salary; 

(7)  Include  leave  (annual,  sick,  continuing  medical  education  and  holi- 
day); 
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(8)  State  that  amendments  shall  adhere  to  state  and  federal  J-l  visa 
waiver  requirements; 

(9)  Acknowledge  that  the  contract  may  be  terminated  only  with  cause 
and  cannot  be  terminated  by  mutual  agreement  until  the  statutorily 
required  three  (3)  years  of  medical  service  have  expired; 

(10)  Be  assignable  only  by  the  employer  to  a  successor  with  concurrence 
of  the  department; 

(11)  Include  the  practice  site  address,  the  days  and  hours  of  practice,  field 
of  medicine,  and  a  statement  that  on-call  and  travel  times  are  not  included 
in  the  minimum  hours; 

(12)  Not  commence  until  after  the  physician's  J-l  waiver  and  appropriate 
work  authorization  are  approved  and  his  residency  program  has  been 
successfully  completed.  The  contract  shall  affirm  that  no  transfer  or  other 
modification  regarding  the  duration  of  contract  dates  will  be  approved 
unless  extenuating  circumstances  are  shown  to  exist,  as  determined  by  the 
department  and  approved  by  the  United  States  attorney  general  in  accor- 
dance with  applicable  federal  rules  and  regulations; 

(13)  Not  be  subject  to  changes  which  result  in  termination  of  contract, 
change  in  practice  scope,  or  relocation  from  a  site  approved  in  the  applica- 
tion. Any  proposed  changes  must  be  presented  in  writing  to  the  department 
for  consideration  and  approval  at  least  thirty  (30)  days  prior  to  the  proposed 
change.  Moving  or  placement  of  a  physician  to  a  location  that  was  not 
approved  by  the  department  will  result  in  the  physician  and  applicant  being 
in  noncompliance  with  the  program  and  will  be  reported  as  such  to  the 
immigration  agency.  It  will  also  limit  the  applicant's  future  participation  in 
the  program; 

(14)  Be  signed  by  both  the  J-l  visa  waiver  petitioning  physician  and  the 
applicant  employer,  and  the  date  it  is  signed  must  be  clear. 

History. 

LC,  §  39-6109,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  9,  p.  325. 

STATUTORY  NOTES 

Amendments.  tionality  act,  referred  to  in  subsection  (4),  is 

The  2009  amendment,  by  ch.  106,  in  the  codified  as  8  U.S.C.S.  1184(Z). 
section  catchline,  added  "for  J-l  visa  waiv- 
ers"; and  in  subsection  (9),  inserted  "of  medi-  Compiler's  Notes. 
cal  service."  The  words  enclosed  in  parentheses  so  ap- 


Federal  References. 

Section  214(Z)  of  the  immigration  and  na- 


peared  in  the  law  as  enacted. 


39-6109A.  Contract  requirements  for  national  interest  waivers, 
—  Throughout  the  period  of  obligation,  regardless  of  physician's  visa  status, 
the  employment  contract  must: 

(1)  Meet  state  and  federal  requirements; 

(2)  Not  prevent  the  physician  from  providing  medical  services  in  the 
designated  shortage  area  after  the  term  of  employment.  A  noncompetition 
clause  or  any  provision  that  purports  to  limit  the  national  interest  waiver 
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physician's  ability  to  remain  in  the  area  upon  completion  of  the  contract 
term  is  prohibited; 

(3)  State  that  the  physician  must  serve  medicare  clients,  medicaid 
clients,  low-income  clients,  uninsured  clients  and  the  population  of  the 
federal  designation  for  the  area  of  underservice  full  time; 

(4)  Guarantee  the  physician  a  base  salary  of  at  least  ninety-five  percent 
(95%)  of  step  II  of  the  local  prevailing  wage  for  the  field  of  practice  in  the 
area  to  be  served; 

(5)  Specify  that  benefits  offered  are  not  included  as  part  of  the  base 
salary; 

(6)  Include  annual,  sick,  continuing  medical  education  and  holiday  leave; 

(7)  State  that  amendments  shall  adhere  to  state  and  federal  national 
interest  waiver  requirements; 

(8)  Acknowledge  that  the  contract  may  be  terminated  only  with  cause 
and  cannot  be  terminated  by  mutual  agreement  until  the  statutorily 
required  five  (5)  years  of  medical  service  have  expired; 

(9)  Be  assignable  only  by  the  employer  to  a  successor  with  concurrence  of 
the  department; 

(10)  Include  the  practice  site  address,  the  days  and  hours  of  practice  and 
field  of  medicine; 

(11)  Include  a  statement  that  the  employment  will  start  within  ninety 
(90)  days  after  the  waiver  approval  has  been  issued; 

(12)  Not  be  subject  to  changes  which  result  in  termination  of  contract, 
change  in  practice  scope  or  relocation  from  a  site  approved  in  the  applica- 
tion. Any  proposed  changes  must  be  presented  in  writing  to  the  department 
for  consideration  and  approval  at  least  thirty  (30)  days  prior  to  the  proposed 
change.  Moving  or  placement  of  a  physician  to  a  location  that  was  not 
approved  by  the  department  will  result  in  the  physician  and  applicant  being 
in  noncompliance  with  the  program.  It  will  also  limit  the  applicant's  future 
participation  in  the  program;  and 

(13)  Be  signed  by  both  the  national  interest  waiver  petitioning  physician 
and  the  applicant  employer,  and  the  date  it  is  signed  must  be  clear. 

History. 

I.C.,  §  39-6109A,  as  added  by  2009,  ch.  106, 
§  10,  p.  325. 

39-6110.  Criteria  for  proposed  practice  location.  —  (1)  The  pro- 
posed practice  location  must  be  located  in: 

(a)  A  federally  designated  primary  care  health  professional  shortage 
area; 

(b)  A  federally  designated  mental  health  professional  shortage  area  for 
psychiatrists; 

(c)  An  area  having  a  federal  designation  as  a  medically  underserved  area 
or  a  medically  underserved  population; 

(d)  A  physician  scarcity  area  for  placement  consideration  of  national 
interest  waiver  petitioning  physicians  only;  or 

(e)  A  combination  of  federally  designated  areas. 

(2)  If  a  new  practice  location  is  planned,  additional  criteria  apply.  New 
practice  locations  must: 
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(a)  Have  the  legal,  financial,  and  organizational  structure  necessary  to 
provide  a  stable  practice  environment,  and  must  provide  a  business  plan 
that  supports  this  information; 

(b)  Support  a  full-time  physician  practice; 

(c)  Have  written  referral  plans  that  describe  how  patients  using  the  new 
primary  care  location  will  be  connected  to  existing  secondary  and  tertiary 
care  if  needed. 

History. 

I.C.,  §  39-6110,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  11,  p.  325. 

STATUTORY  NOTES 

Amendments.  subsection  (l)(d)   and  redesignated  former 

The  2009  amendment,  by  ch.  106,  added      subsection  (l)(d)  as  subsection  (l)(e). 

39-6111.    Criteria  for  the  J-l  petitioning  physician.  —  (1)  The 

physician  must  not  have  a  J-l  visa  waiver  pending  for  any  other  employ- 
ment offer,  and  must  provide  a  notarized  statement  testifying  to  this  fact. 

(2)  The  physician  must  have  the  qualifications  described  in  recruitment 
efforts  for  a  specific  vacancy. 

(3)  Physicians  must: 

(a)  Provide  direct  patient  care  full  time;  and 

(b)  Be  trained  in: 

(i)  Family  medicine; 

(ii)  Internal  medicine; 

(iii)  Pediatrics; 

(iv)  Obstetrics  and  gynecology;  or 

(v)  Psychiatry  and  its  subspecialties. 

(4)  Physicians  must  apply  and  be  eligible  for  an  active  Idaho  medical 
license.  The  physician  may  be  participating  in  an  accredited  residency 
program  for  this  application,  but  must  have  successfully  completed  the  third 
year  of  their  residency  training  program  for  their  employment  contract  to  be 
activated.  The  physician  must  have  an  unrestricted  license  to  practice  in  the 
state  of  Idaho  and  be  board  certified  or  eligible  in  his  respective  medical 
specialty  at  the  commencement  of  employment.  A  copy  of  the  acknowledg- 
ment of  receipt  form  from  the  state  board  of  medicine  must  be  included  in 
the  waiver  request. 

(5)  Physicians  must  have  at  least  one  (1)  recommendation  from  their 
residency  program  that: 

(a)  Addresses  the  physician's  interpersonal  and  professional  ability  to 
effectively  care  for  diverse  and  low-income  persons  in  the  United  States; 
and 

(b)  Describes  an  ability  to  work  well  with  supervisory  and  subordinate 
medical  staff,  and  adapt  to  the  culture  of  United  States  health  care 
facilities;  and 

(c)  Documents  the  level  of  specialty  training,  if  any;  and 

(d)  Is  prepared  on  residency  program  letterhead  and  is  signed  by  resi- 
dency program  staff  or  faculty;  and 
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(e)  Includes  name,  title,  relationship  to  physician,  address,  and  telephone 
number  of  signatory. 

(6)  The  physician  must  agree  with  all  provisions  of  the  employment 
contract  as  described  herein  [§  39-6109,  Idaho  Code].  Other  negotiable 
terms  of  the  contract  are  between  the  physician  and  the  hiring  agency. 

(7)  The  physician  must: 

(a)  Agree  to  work  full  time  for  no  less  than  three  (3)  years  in  an  area  of 
underservice  in  the  state  of  Idaho; 

(b)  Provide  health  care  to  medicare  and  medicaid  beneficiaries; 

(c)  Post  and  implement  a  sliding  fee  discount  schedule; 

(d)  Serve  the  low-income  population; 

(e)  Serve  the  uninsured  population;  and 

(f)  Serve  the  shortage  designation  population;  or 

(g)  Serve  the  population  of  a  local,  state,  or  federal  governmental  insti- 
tution or  corrections  facility  as  an  employee  of  the  institution. 

History. 

I.C.,  §  39-6111,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  12,  p.  325. 

STATUTORY  NOTES 

Cross  References.  the  commencement  of  employment"  in  the 

State  board  of  medicine,  §  54-1805.  third  sentence,  and  substituted  "copy  of  the 

acknowledgement  of  receipt  form  from  the 

Amendments*  state  board  of  medicine"  for  "copy  of  the  li- 

The  2009  amendment,  by  ch.  106,  in  the  cense"  in  the  last  sentence. 

section  catchline,  inserted  "J-l  petitioning"; 

and  in  subsection  (4),  substituted  "must  apply  Compiler's  Notes. 

and  be  eligible  for  an  active  Idaho  medical  The  bracketed  insertion  in  subsection  (6) 

license"  for  "must  have  an  active  Idaho  med-  was  added  by  the  compiler  to  clarify  the 

ical  license"  in  the  first  sentence,  added  "at  ambiguous  use  of  the  word  "herein." 

39-6111A.    Criteria  for  the  national  interest  waiver  petitioning 

physician.  —  The  national  interest  waiver  petitioning  physician  must: 
(l)(a)  Provide  direct  patient  care  full  time;  and 
(b)  Be  trained  in: 

(i)  Family  medicine; 

(ii)  Internal  medicine; 

(iii)  Pediatrics; 

(iv)  Obstetrics  and  gynecology;  or 

(v)  Psychiatry  and  its  subspecialties. 

(2)  Apply  and  be  eligible  for  an  active  Idaho  medical  license.  The 
physician  may  be  participating  in  an  accredited  residency  program  for  this 
application,  but  must  have  successfully  completed  the  third  year  of  his 
residency  training  program  for  his  employment  contract  to  be  activated.  The 
physician  must  have  an  unrestricted  license  to  practice  in  the  state  of  Idaho 
and  be  board  certified  or  eligible  in  his  respective  medical  specialty  at  the 
commencement  of  employment.  A  copy  of  the  acknowledgment  of  receipt 
form  from  the  state  board  of  medicine  must  be  included  in  the  waiver 
request. 

(3)  Have  at  least  one  (1)  recommendation  from  their  residency  program 
and  one  (1)  from  a  previous  employer,  if  applicable,  that: 
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(a)  Addresses  the  physician's  interpersonal  and  professional  ability  to 
effectively  care  for  diverse  and  low-income  persons  in  the  United  States; 

(b)  Describes  an  ability  to  work  well  with  supervisory  and  subordinate 
medical  staff,  and  adapt  to  the  culture  of  United  States  health  care 
facilities; 

(c)  Documents  the  level  of  specialty  training,  if  any; 

(d)  Is  prepared  on  residency  program  letterhead  or  the  employer's  busi- 
ness letterhead  and  is  signed  by  residency  program  staff  or  faculty;  and 

(e)  Includes  name,  title,  relationship  to  physician,  address  and  phone 
number  of  signatory. 

(4)  Agree  with  all  provisions  of  the  employment  contract  as  described  in 
section  39-6 109A,  Idaho  Code.  Other  negotiable  terms  of  the  contract  are 
between  the  physician  and  the  hiring  agency. 

(5)(a)  Agree  to  work  full  time  for  no  less  than  five  (5)  years  in  an  area  of 
underservice  in  the  state  of  Idaho  unless  the  physician  qualifies  for  the 
three  (3)  year  service  provision  under  the  applicable  national  interest 
waiver  rules  and  regulations  or  the  physician  is  transferring  from  another 
area  of  underservice; 

(b)  Provide  health  care  to  medicare  and  medicaid  beneficiaries; 

(c)  Post  and  implement  a  sliding  fee  discount  schedule; 

(d)  Serve  the  low-income  population [;] 

(e)  Serve  the  uninsured  population;  and 

(f)  Serve  the  shortage  designation  population;  or 

(g)  Serve  the  population  of  a  local,  state  or  federal  governmental  institu- 
tion or  corrections  facility  as  an  employee  of  the  institution. 

History. 

I.C.,  §  39-6111A,  as  added  by  2009,  ch.  106, 
§  13,  p.  325. 

STATUTORY  NOTES 

Cross  References.  graph  (5)(d)  was  added  by  the  compiler  to 

State  board  of  medicine,  §  54-1805.  provide  the  intended  punctuation. 

Compiler's  Notes. 

The  bracketed  insertion  at  the  end  of  para- 

39-6112.  Joint  reporting  requirement  upon  commencement  of 
practice.  —  (1)  Notification  of  waiver  status  and  commencement  of  em- 
ployment must  be  submitted  to  the  department  upon  receipt  of  written 
notification  of  approval  from  the  immigration  agency.  This  notification  must 
include  the  date  the  medical  service  obligation  commences,  and  a  copy  of  the 
notification  of  approval  from  the  immigration  agency. 

(2)  The  physician  and  the  applicant  must,  on  commencement  of  practice 
and  annually  thereafter  or  more  frequently  as  determined  by  the  depart- 
ment, and  upon  expiration  of  the  physician's  service  obligation  to  the 
underserved  area,  verify  the  physician's  practice  site  address  and  field  of 
practice.  Further,  for  population-designated  health  professional  shortage 
areas,  documentation  that  the  population  the  physician  was  to  serve  was 
indeed  served  must  be  submitted.  This  will  include  the  facility's  payer  mix, 
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the  number  of  patients  seen  by  the  physician,  and  the  payer  mix  of  those 
patients.  When  submitting  the  final  report,  the  physician  must  indicate 
whether  he  intends  to  remain  in  the  shortage  area  to  practice. 

(3)  Sites  receiving  waiver  approval  must  agree  to  report  to  the  depart- 
ment on  the  status  of  the  physician's  activities  at  the  beginning  of  the 
physician's  employment  and  every  year  thereafter  during  the  three  (3)  to 
five  (5)  year  medical  service  obligation  period.  Failure  to  provide  these 
reports  within  thirty  (30)  days  of  the  annual  anniversary  date  of  approval  of 
the  J-l  visa  or  national  interest  waiver  in  an  accurate  manner  or  failure  to 
demonstrate  good  faith  in  utilizing  a  physician's  services  in  accordance  with 
these  policies  will  jeopardize  future  eligibility  for  placements  and  will  be 
cause  for  reporting  and  referral  to  the  United  States  department  of  state 
and  immigration  agency.  This  referral  could  ultimately  lead  to  deportation 
proceedings  against  the  physician. 

(4)  Any  amendments  made  to  the  required  elements  of  the  employment 
contract  during  the  physician's  medical  service  obligation  must  be  reported 
to  the  department  for  review.  The  department  will  complete  review  and 
provide  notice  of  approval  or  declination  of  such  amendments  within  thirty 
(30)  calendar  days  of  receipt. 

History. 

I.C.,  §  39-6112,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  14,  p.  325. 

STATUTORY  NOTES 

Amendments.  period"  for  "the  three  (3)  year  waiver  service 

The  2009  amendment,  by  ch.  106,  substi-  period"  in  the  first  sentence,  inserted  "or  na- 

tuted  "the  medical  service  obligation"  for  "the  tionfll  interest  waiver"  in  the  second  sentence, 

three  (3)  year  obligation"  in  the  second  sen-  and  deleted  «jr  ding  -physician"  at  the 

tence  in  subsection  (1);  ^^.^tSS  end  of  the  last  sentence>  and  ^stituted  "the 

sician's  service  obligation  to  the  underserved  ,      ..     ,           ,.     ,           •       nW;„0^nn»  fn, 

area"  for  "the  first  three  (3)  years  of  the  physician's   medical   service   obligation    for 

contract"  in  the  first  sentence  in  subsection  "the  first  three  (3)  years  for  primary  care 

(2);  in  subsection  (3),  substituted  "the  three  physicians  of  contracted  employment   in  the 

(3)' to  five  (5)  year  medical  service  obligation  first  sentence  in  subsection  (4). 

39-6113e  Application  fee.  —  At  the  time  the  application  is  submitted  to 
the  department,  an  administrative  fee  must  be  paid  to  the  department  by 
the  applicant.  The  fee  amount  will  be  determined  by  the  director  of  the 
department,  will  not  be  less  than  one  thousand  dollars  ($1,000)  for  a  J-l  visa 
waiver  request,  and  three  hundred  fifty  dollars  ($350)  for  a  national  interest 
waiver  request,  and  may  be  revised  at  the  beginning  of  the  state  fiscal  year 
by  the  director  based  on  costs  to  administer  the  program.  The  fee  is 
nonrefundable. 

History. 

LC,  §  39-6113,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  15,  p.  325. 
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STATUTORY  NOTES 

^tnt^tS'     ,  ,  hundred  fifty  dollars  ($350)  for  a  national 

ine  2009  amendment,  by  ch.  106,  inserted      interest  waiver  request"  in  the  second  sen- 
for  a  J-l  visa  waiver  request,  and  three      tence. 

39-6114.  Required  application  forms  and  accompanying  docu- 
ments for  a  J-l  visa  waiver  request,  —  (1)  Applications  for  the  J-l  visa 
waiver  program  must  include,  but  not  be  limited  to,  the  following: 

(a)  Evidence  the  applicant  has  no  other  mechanism  through  another 
process  or  interested  government  agency  to  apply  for  a  J-l  visa  waiver  for 
the  physician; 

(b)  Evidence  of  recruiting  efforts  over  a  minimum  of  six  (6)  months  prior 
to  when  the  physician  applied  for  the  vacancy;  this  must  include  regional 
and  national  print  advertising  stating  the  position  available  and  the 
practice  site  location  and  at  least  six  (6)  certified  letters  to  medical  schools 
to  advertise  the  vacancy  Copies  of  advertisements  submitted  must  show 
the  publication  date.  Advertisements  run  at  the  time  of  or  after  prepara- 
tion of  the  employment  contract  are  unusable.  Online  advertisements 
must  show  dates  the  advertisements  were  online.  Contracts  with  recruit- 
ment firms  are  allowable  as  evidence  in  lieu  of  print  advertisements  or 
letters  if  the  activities  described  in  this  section  are  provided  under 
contract.  Recruitment  firm  contracts  must  be  included  if  applicable; 

(c)  Evidence  that  the  physician  selected  for  the  position  visited  the 
practice  site; 

(d)  A  mailing  list  of  physicians  who  applied  for  the  position  and  the 
reason  they  were  not  selected; 

(e)  Evidence  that  the  applicant  has  been  providing  medical  or  mental 
health  care  in  Idaho  for  at  least  twelve  (12)  months  or  meets  the 
requirements  for  a  new  start  as  defined  in  this  chapter.  This  includes,  but 
may  not  be  limited  to,  the  Idaho  taxpayer  identification  number,  facility 
address,  fax  and  telephone  numbers,  and  staffing  list; 

(f)  A  copy  of  an  employment  contract  between  the  physician  and  the 
applicant  for  no  less  than  three  (3)  years; 

(g)  Evidence  that  the  employment  site  is  in  a  designated  area  of 
underservice; 

(h)  The  request  must  be  submitted  by  the  applicant  or  applicant's 

representative.  The  letter  must  be  written  on  the  applicant's  letterhead 

stationery,  which  includes  address,  telephone  and  fax  numbers,  if  any. 

Letters,  contracts  and  forms  must  contain  original  signatures; 

(i)  A  copy  of  the  sliding  fee  scale  which  the  health  care  facility  must  agree 

to  implement  and  post; 

(j)  A  copy  of  the  physician's  license  to  practice  medicine  in  the  state  of 

Idaho,  or  proof  of  the  physician's  eligibility  to  apply  for  an  Idaho  license; 

(k)  Legible  copies  of  all  IAP-66/DS  2019  forms  (certificate  of  eligibility  for 

exchange  visitor  status),  covering  every  period  the  physician  was  in  J-l 

status,  submitted  in  chronological  order; 

(/)  Legible  copies  (front  and  back)  of  all  1-94  entry  and  departure  cards  for 

the  physician  and  family  members; 

(m)  The  physician's  curriculum  vitae; 
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(n)  A  statement  of  "no  objection  from  the  government"  of  the  physician's 
country  of  nationality  if  applicable.  The  government  of  the  country  to 
which  the  physician  is  otherwise  contractually  obliged  to  return  must 
furnish  a  letter  to  the  director  of  the  United  States  department  of  state 
with  a  statement  in  writing  that  there  is  no  objection  to  such  waiver  in 
cases  where  the  physician's  medical  education  or  training  is  funded  by  the 
government  of  the  physician's  home  country.  Whether  or  not  there  is 
foreign  government  funding  can  be  determined  from  examining  the 
physician's  IAP-66  form.  This  letter  must  be  in  English  and  follow  the 
procedures  and  format  outlined  in  federal  register  volume  60,  number 
197,  published  October  12,  1995  (or  subsequent  revisions); 
(o)  Payment  of  the  department's  administrative  application  processing 

fee; 

(p)  Federal  form  G-28  or  letterhead  from  the  law  office,  if  the  physician  is 

being  represented  by  an  attorney,  with  telephone  and  fax  numbers,  and  a 

contact  name  and  address; 

(q)  A  copy  of  the  United  States  department  of  state  issued  instruction 

sheet  with  case  number. 

(2)  The  state  may  require  any  other  documentation  or  information  for  the 
support  and  approval  process  in  the  waiver  application  on  the  part  of  the 
physician  or  the  applicant. 

(3)  These  requirements  are  subject  to  change  without  notice. 

(4)  J-l  visa  waiver  program  application  forms  and  instructions  are 
available  and  may  be  requested  from  the  department. 

(5)  The  physician's  case  number  must  appear  on  each  page.  The  case 
number  is  assigned  by  the  United  States  department  of  state. 

(6)  All  required  information  and  documentation  must  be  submitted  in  a 
single  package  with  all  documents  presented  per  instructions  that  will  be 
provided  by  the  department  upon  request.  One  (1)  single-sided,  unbound 
original  and  one  (1)  single-sided,  unbound  copy  must  be  included.  Waiver 
requests  that  do  not  comply  with  these  requirements  and  the  instructions 
provided  by  the  department  will  not  be  considered. 

History. 

I  C,  §  39-6114,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  16,  p.  325. 

STATUTORY  NOTES 

AmpnHmpnts  Compiler's  Notes. 

Amendments.  The  j_l  visa  waiver  and  national  interest 

The  2009  amendment,  by  ch.  106,  in  the  ^/^^ms  are  administered  by  the 

section  catchline,  added  "for  a  J-l  visa  waiver  gtate  office  of  mat  health  and  primary  care, 

request";  in  the  introductory  language  in  sub-  See  http://www.healthandwelfare.idaho.gov/ 

section  (1)   and  in  subsection   (4),   deleted  Health  /  RuralHealthandPrimaryCare  /  Jl 

"Idaho  conrad"  preceding  "J-l  visa  waiver";  VisaWaiverNationallnterestWaiver  /  tabid  / 

and,  in  subsection  (l)(j),  added  "in  the  state  of  413/Default.aspx. 

Idaho,  or  proof  of  the  physician's  eligibility  to  The  words  enclosed  in  parentheses  so  ap- 

applyfor  an  Idaho  license."  peared  in  the  law  as  enacted. 
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39-6114A.  Required  application  forms  and  documents  for  a  na- 
tional interest  waiver  request.  —  (1)  Applications  for  the  national 
interest  waiver  program  must  include,  but  not  be  limited  to,  the  following: 

(a)  Evidence  of  recruiting  efforts  over  a  minimum  of  six  (6)  months  prior 
to  when  the  physician  applied  for  the  vacancy.  This  evidence  must  include 
regional  and  national  print  advertising  stating  the  position  available  and 
the  practice  site  location  and  at  least  six  (6)  certified  letters  to  medical 
schools  to  advertise  the  vacancy.  Copies  of  advertisements  submitted 
must  show  the  publication  date.  Advertisements  run  at  the  time  of  or  after 
preparation  of  the  employment  contract  are  unusable.  Online  advertise- 
ments must  show  dates  the  advertisements  were  online.  Contracts  with 
recruitment  firms  are  allowable  as  evidence  in  lieu  of  print  advertise- 
ments or  letters  if  the  activities  described  in  this  paragraph  are  provided 
under  contract.  Recruitment  firm  contracts  must  be  included,  if  applica- 
ble. The  provision  of  evidence  for  recruitment  efforts  over  a  six  (6)  month 
period  is  not  necessary  for  national  interest  waiver  petitioning  physicians 
who  receive  a  J-l  visa  waiver  at  the  request  of  the  state  of  Idaho; 

(b)  Evidence  that  the  physician  selected  for  the  position  visited  the 
practice  site; 

(c)  A  mailing  list  of  physicians  who  applied  for  the  position  and  the  reason 
they  were  not  selected; 

(d)  Evidence  that  the  applicant  has  been  providing  medical  or  mental 
health  care  in  Idaho  for  at  least  twelve  (12)  months  or  meets  the 
requirements  for  a  new  start  as  defined  in  section  39-6105,  Idaho  Code. 
This  includes,  but  may  not  be  limited  to,  the  Idaho  taxpayer  identification 
number,  facility  address,  fax  and  telephone  numbers  and  staffing  list; 

(e)  A  copy  of  an  employment  contract  between  the  physician  and  the 
applicant; 

(f)  Evidence  that  the  employment  site  is  in  a  federally  determined  area  of 
underservice; 

(g)  The  request  must  be  submitted  by  the  applicant  or  applicant's 
representative.  The  letter  must  be  written  on  the  applicant's  letterhead 
stationery,  which  includes  address,  telephone  and  fax  numbers,  if  any. 
Letters,  contracts  and  forms  must  contain  original  signatures; 

(h)  A  copy  of  the  sliding  fee  scale  which  the  health  care  facility  must  agree 

to  implement  and  post; 

(i)  A  copy  of  the  physician's  license  to  practice  medicine  in  the  state  of 

Idaho,  or  eligibility  to  apply  for  an  Idaho  license; 

(j)  Legible  copies  of  any  DS  2019  forms  (formerly  IAP-66),  and  other 

United  States  immigration  documentation  attesting  to  the  physician's 

current  legal  status  and  history  of  stay  in  the  United  States; 

(k)  The  physician's  curriculum  vitae;  and 

(/)  Payment  of  the  department's  administrative  application  processing 

fee. 

(2)  The  state  of  Idaho  may  require  any  other  documentation  or  informa- 
tion for  the  support  and  approval  process  in  the  waiver  application  on  the 
part  of  the  physician  or  the  applicant. 

(3)  These  requirements  are  subject  to  change  without  notice. 
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History* 

I.C.,  §  39-6114A,  as  added  by  2009,  ch.  106, 
§  17,  p.  325. 

STATUTORY  NOTES 

Compiler's  Notes.  Health  I  RuralHealthandPrimaryCare  I  Jl 

The  J-l  visa  waiver  and  national  interest  VisaWaiverNationallnterestWaiver  I  tabid  I 

waiver  programs  are  administered  by  the  413/Default.aspx. 

state  office  of  rural  health  and  primary  care.  The  words  enclosed  in  parentheses  so  ap~ 

See  http://www.healthandwelfare.idaho.gov/  peared  in  the  law  as  enacted. 

39-6115.  Criteria  applied  to  federally  designated  facilities.  — 
Local,  state,  or  federal  institutions  which  offer  primary  care  services  and  are 
federally  designated  as  a  shortage  facility  accompanied  by  a  health  profes- 
sional shortage  area  score  may  submit  an  application.  Physician  services 
may  be  limited  to  the  population  of  the  institution.  All  other  state  and 
federal  requirements  must  be  met. 

History. 

I.C.,  §  39-6115,  as  added  by  2004,  ch.  128, 
§  1,  P-  437. 

39-6116.  Department  review  and  action.  —  (1)  The  department  will 
review  applications  for  completeness  in  date  order  received. 

(2)  Applications  submitted  for  physicians  with  language  skills  appropri- 
ate to  the  community  they  wish  to  serve  will  be  given  priority. 

(3)  Selection  preference  will  be  given  to  applications  received  from 
HPSAs  [health  professional  shortage  areas]  having  the  greatest  unmet  need 
for  primary  care  physicians. 

(4)  Applications  must  be  mailed,  sent  by  commercial  carrier,  or  delivered 
in  person.  Applications  may  not  be  sent  electronically.  The  department  is  not 
responsible  for  applications  or  related  materials  lost  in  the  mail. 

(5)  The  department  may  limit  the  time  period  during  which  applications 
may  be  submitted  including  refusing  to  process  applications  after  the 
department  has  submitted  requests  for  all  applications  allowed  in  a  given 
federal  fiscal  year. 

(6)  In  the  event  an  applicant  for  a  J-l  visa  waiver  or  a  national  interest 
waiver  submits  an  application  to  the  department,  the  department  will 
acknowledge  receipt  of  the  copy  of  the  application  within  five  (5)  business 
days  of  receipt. 

(7)  The  department  will  review  applications  within  fifteen  (15)  working 
days  of  receipt  of  the  application  to  determine  if  the  application  is  complete, 
and  provide  a  written  explanation  of  missing  items. 

(8)  An  additional  fee  will  not  be  charged  for  incomplete  applications  if  the 
missing  items  are  provided  within  thirty  (30)  calendar  days  of  the  date  on 
the  letter  of  explanation  from  the  department.  If  new  information  is  not 
received  within  this  time  frame,  the  application  will  be  returned  to  the 
applicant.  The  application  fee  will  not  be  returned. 

(9)  The  department  will  return  applications  and  application  fees  to 
applicants  having  had  two  (2)  approved  J-l  visa  waiver  requests  in  the 
current  federal  fiscal  year  for  the  shortage  area,  applications  received  that 
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exceed  the  de-designation  threshold  limit,  and  applications  received  after 
thirty  (30)  placements  have  been  recommended. 

(10)  The  department  will  review  complete  applications  against  the  crite- 
ria specified  in  this  chapter. 

(11)  The  department  may: 

(a)  Request  additional  clarifying  information; 

(b)  Verify  information  presented; 

(c)  Investigate  the  financial  status  of  the  applicant; 

(d)  Request  verification  of  the  health  care  facility's  payer  mix  for  the 
previous  twelve  (12)  to  eighteen  (18)  months;  and 

(e)  Return  the  application  as  incomplete  if  the  applicant  does  not  supply 
the  requested  clarifying  information  in  its  entirety  within  thirty  (30)  days 
of  request.  The  application  fee  is  nonrefundable.  Incomplete  applications 
must  be  resubmitted  with  the  application  fee.  Resubmitted  applications 
will  be  considered  new  applications  and  will  be  reviewed  in  date  order 
received. 

(12)  The  department  may  request  the  director  of  the  United  States 
department  of  state  to  recommend  that  the  immigration  agency  grant  the 
J-l  visa  waiver. 

(13)  The  department  may  provide  a  letter  of  attestation  to  the  immigra- 
tion agency  that  the  physician's  work  in  Idaho  is  in  the  public  interest  for  a 
national  interest  waiver. 

(14)  The  department  will  notify  the  applicant  in  writing  of  action  taken 
by  the  department.  If  the  decision  is  to  decline  the  J-l  visa  waiver  or 
national  interest  waiver  request,  the  department  will  provide  an  explana- 
tion of  how  the  application  failed  to  meet  the  stated  criterion  or  criteria.  The 
application  fee  is  nonrefundable. 

(15)  The  department  may  deny  a  J-l  visa  waiver  or  national  interest 
waiver  request  or,  prior  to  United  States  department  of  state  or  immigration 
agency  approval,  may  withdraw  a  J-l  visa  waiver  or  national  interest 
waiver  recommendation  for  cause,  which  shall  include  the  following: 

(a)  The  application  is  not  consistent  with  state  or  federal  criteria; 

(b)  Fraud; 

(c)  Misrepresentation; 

(d)  False  statements; 

(e)  Misleading  statements; 

(f)  Evasion  or  suppression  of  material  facts  in  the  J-l  visa  waiver  or 
national  interest  waiver  application  or  in  any  of  its  required  documenta- 
tion and  supporting  materials; 

(g)  Incomplete  or  insufficient  information; 

(h)  Allowable  number  of  recommendations  for  the  area  or  year  has  been 
met. 

(16)  Applications  denied  may  be  resubmitted  with  concerns  addressed, 
with  the  application  fee.  Resubmitted  applications  will  be  considered  new 
applications  and  will  be  reviewed  in  date  order  received. 

(17)  The  department  retains  the  authority  to  audit,  monitor  and  conduct 
unannounced  site  visits. 
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History. 

I.C.,  §  39-6116,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  18,  p.  325. 

STATUTORY  NOTES 

Amendments.  and  inserted  "or  immigration  agency";  and  in 

The  2009  amendment,  by  ch.  106,  in  sub-  subsection  (15)(f),  inserted  "J-l." 
sections  (6)  and  (14),  and  throughout  subsec- 
tion (15),  inserted  "or  a  national  interest  Compiler's  Notes. 

waiver"  or  similar  language;  in  subsection  The  bracketed  insertion  in  subsection  (3) 

(12),  inserted  "J-l  visa";  added  subsection  (13)  was  added  by  the  compiler  to  explain  the 

and  redesignated  the  subsequent  subsections  acronym  used  and  not  denned.  For  more  on 

accordingly;  in  the  introductory  paragraph  in  HPSAs,  see: 

present  subsection  (15),  twice  inserted  "J-l"  http://hpsafind.hrsa.gov/hspasearch.aspx. 

39-6117.  Eligibility  for  future  participation.  —  Health  care  facili- 
ties may  be  denied  future  participation  in  the  J-l  visa  waiver  program  or 
national  interest  waiver  program  if: 

(1)  The  required  annual  reports  are  not  submitted  in  a  complete  and 
timely  manner; 

(2)  A  physician  does  not  serve  the  designated  shortage  area  or  shortage 
population  approved  at  the  time  of  placement  for  the  full  three  (3)  to  five  (5) 
years  of  employment.  This  does  not  apply  only  if  the  approved  site  is  in  a 
designated  health  professional  shortage  area  that  loses  its  designation  after 
the  physician  begins  employment; 

(3)  A  physician  does  not  remain  employed  by  the  applicant  for  the  full 
three  (3)  to  five  (5)  years  of  employment; 

(4)  The  applicant  or  physician  is  not  in  compliance  with  the  terms  defined 
in  this  chapter  or  any  federal  requirements. 

History. 

I.C.,  §  39-6117,  as  added  by  2004,  ch.  128, 
§  1,  p.  437;  am.  2009,  ch.  106,  §  19,  p.  325. 

STATUTORY  NOTES 

Amendments.  serted  "or  national  interest  waiver  program"; 

The  2009  amendment,  by  ch.  106,  in  the  ;and,  in  subsections  (2)  and  (3),  inserted  "to 

introductory     paragraph,     deleted     "Idaho  five  (5)/' 
conrad"  preceding  "J-l  visa  waiver"  and  in- 

39-6118o  Department  responsibility  to  reporto  —  The  department 
shall  report  to  the  United  States  department  of  state  and  the  immigration 
agency  if  the  applicant  or  physician  is  determined  to  be  out  of  compliance 
with  any  of  the  provisions  of  this  chapter  or  if  the  physician  is  determined 
to  have  left  employment  in  the  federally  designated  area. 

History. 

I.C.,  §  39-6118,  as  added  by  2004,  ch.  128, 
§  1,  p.  437. 
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CHAPTER  62 
PCB  WASTE  DISPOSAL 

SECTION. 

39-6201  —  39-6216.  [Repealed.] 

39-6201.    Short  title.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6201,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6202.    Legislative  findings  and  purposes.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6202,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6203.    Definitions.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  am.  2001,  ch.  103,  §  54,  p.  253,  was  repealed 

This  section,  which  comprised  I.C.,  §  39-      by  S.L.  2007,  ch.  83,  §  7. 
6203,  as  added  by  1987,  ch.  198,  §  1,  p.  411; 

39-6204.    Legislative  intent.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6204,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6205.    Rules  and  regulations  in  general.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6205,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6206.    General  powers  and  duties  of  director.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6206,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 
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39-6207.    Unauthorized  disposal  of  PCB  waste  prohibited,   [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6207,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6208.    Records  —  Reporting  —  Monitoring.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  am.  1990,  ch.  213,  §  50,  p.  480,  was  repealed 

This  section,  which  comprised  I.C.,  §  39-      by  S.L.  2007,  ch.  83,  §  7. 
6208,  as  added  by  1987,  ch.  198,  §  1,  p.  411; 

39-6209.    Investigation  —  Inspection  —  Right  of  entry.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6209,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6210.    Enforcement  procedures.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6210,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6211.    Remedies.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6211,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6212.    Violation  —  Penalty  —  Misdemeanor.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6212,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6213.    Interstate  cooperation.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6213,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 
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39-6214.    Employment  security.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6214,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6215.    Good  Samaritan  protection.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6215,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

39-6216.    Severability.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  6216,  as  added  by  1987,  ch.  198,  §  1,  p.  411, 

This  section,  which  comprised  I.C.,  §  39-      was  repealed  by  S.L.  2007,  ch.  83,  §  7. 

CHAPTER  63 
DOMESTIC  VIOLENCE  CRIME  PREVENTION 

SECTION.  SECTION. 

IS!  Kment  of  purpose.  "^  kw  enWment 

39-6303.  Definitions.  _  _n    n   _    aSe^     . 

39-6304.  Action  for  protection.  39-6310.  Order  and  service. 

39-6305.  Fees  waived.  39-6311.  Order  —  Transmittal  to  law  en- 

39-6306.  Hearing  on  petition  for  protection  forcement  agency  —  Record  in 

order  —  Relief  provided  and  Idaho  law  enforcement  tele- 

realignment  of  designation  of  communications     system     — 

parties.  Enforceability. 

39-6306A.  Uniform  interstate  enforcement  of  39-6312.  Violation  of  order  —  Penalties. 

domestic   violence   protection  39-6313.  Order  —  Modification  —  Transmit- 
orders  act.  tal. 

39-6307.  Security.  39-6314.  Peace  officers  —  Immunity. 

39-6308.  Ex  parte  temporary  protection  or-  39-6315.  Proceedings  additional. 

der.  39-6316.  Law  enforcement  officers  —  Train- 

39-6309.  Issuance  of  order  —  Assistance  of  ing,  powers,  duties, 

peace  officer  —  Designation  of  39-6317.  Severability. 

39-6301.    Short  title.  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Domestic  Violence  Crime  Prevention  Act." 

History. 

I.C.,  §  39-6301,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013. 

JUDICIAL  DECISIONS 

Standard  of  Proof.  crime  prevention  act  is  by  a  preponderance  of 

The  standard  of  proof  in  protection  order      the  evidence.  Ellibee  v.  Ellibee,  121  Idaho  501, 
proceedings    under    the    domestic    violence      826  P.2d  462  (1992). 
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39-6302.  Statement  of  purpose.  —  For  purposes  of  this  chapter,  the 
legislature  adopts  by  reference  the  declaration  of  policy  in  section  39-5201, 
Idaho  Code.  Additionally,  the  legislature  finds  that  a  significant  number  of 
homicides,  aggravated  assaults,  and  assaults  and  batteries  occur  within  the 
home  between  adult  members  of  families.  Furthermore,  research  shows  that 
domestic  violence  is  a  crime  which  can  be  deterred,  prevented  or  reduced  by 
legal  intervention.  Domestic  violence  can  also  be  deterred,  prevented  or 
reduced  by  vigorous  prosecution  by  law  enforcement  agencies  and  prosecu- 
tors and  by  appropriate  attention  and  concern  by  the  courts  whenever 
reasonable  cause  exists  for  arrest  and  prosecution. 

The  purpose  of  this  act  is  to  address  domestic  violence  as  a  serious  crime 
against  society  and  to  assure  the  victims  of  domestic  violence  the  protection 
from  abuse  which  the  law  and  those  who  enforce  the  law  can  provide. 

It  is  the  intent  of  the  legislature  to  expand  the  ability  of  the  courts  to 
assist  victims  by  providing  a  legal  means  for  victims  of  domestic  violence  to 
seek  protection  orders  to  prevent  such  further  incidents  of  abuse.  It  is  the 
intent  of  the  legislature  that  the  official  response  to  cases  of  domestic 
violence  shall  stress  the  enforcement  of  the  laws  to  protect  the  victim  and 
shall  communicate  the  attitude  that  violent  behavior  in  the  home  is  criminal 
behavior  and  will  not  be  tolerated.  It  is  the  intent  of  the  legislature  to 
presume  the  validity  of  protection  orders  issued  by  courts  in  all  states,  the 
District  of  Columbia,  United  States  territories  and  all  federally  recognized 
Indian  tribes  within  the  United  States,  and  to  afford  full  faith  and  credit  to 
those  orders.  The  provisions  of  this  chapter  are  to  be  construed  liberally  to 
promote  these  purposes. 

History.  §  1,  p.  1013;  am.  1989,  ch.  136,  §  1,  p.  305; 

I.C.,  §  39-6302,  as  added  by  1988,  ch.  341,      am.  1999,  ch.  330,  §  1,  p.  888. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Bates. 

The  term  "this  act"  in  the  second  paragraph         Section  9  of  S.L.  1999,  ch.  330  declared  an 
refers  to  S.L.  1988,  ch.  341,  which  is  codified      emergency.  Approved  March  24,  1999. 
as  §§  39-6301  to  39-6306  and  39-6307  to 
39-6317. 

39-6303.  Definitions.  —  (1)  "Domestic  violence"  means  the  physical 
injury,  sexual  abuse  or  forced  imprisonment  or  threat  thereof  of  a  family  or 
household  member,  or  of  a  minor  child  by  a  person  with  whom  the  minor 
child  has  had  or  is  having  a  dating  relationship,  or  of  an  adult  by  a  person 
with  whom  the  adult  has  had  or  is  having  a  dating  relationship. 

(2)  "Dating  relationship,"  for  the  purposes  of  this  chapter,  is  defined  as  a 
social  relationship  of  a  romantic  nature.  Factors  that  the  court  may  consider 
in  making  this  determination  include: 

(a)  The  nature  of  the  relationship; 

(b)  The  length  of  time  the  relationship  has  existed; 

(c)  The  frequency  of  interaction  between  the  parties;  and 

(d)  The  time  since  termination  of  the  relationship,  if  applicable. 

(3)  "Family  member"  means  spouses,  former  spouses  and  persons  related 
by  blood,  adoption  or  marriage. 
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(4)  "Family  dwelling"  is  any  premises  in  which  the  petitioner  resides. 

(5)  "Foreign  protection  order"  means  a  protection  order  issued  by  a 
tribunal  of  another  state. 

(6)  "Household  member"  means  persons  who  reside  or  have  resided 
together,  and  persons  who  have  a  child  in  common  regardless  of  whether 
they  have  been  married  or  have  lived  together  at  any  time. 

(7)  "Judicial  day"  means  any  day  upon  which  court  business  may  be 
transacted  as  provided  in  sections  1-1606  and  1-1607,  Idaho  Code. 

(8)  "Protection  order"  means  any  order  issued  for  the  purpose  of  prevent- 
ing violent  or  threatening  acts  or  acts  of  harassment  against,  or  contact  or 
communication  with,  or  physical  proximity  to,  another  person,  where  the 
order  was  issued: 

(a)  Pursuant  to  this  chapter; 

(b)  In  another  jurisdiction  pursuant  to  a  provision  similar  to  section 
39-6306,  Idaho  Code;  or 

(c)  In  any  criminal  or  civil  action,  as  a  temporary  or  final  order  (other 
than  a  support  or  child  custody  order),  and  where  the  order  was  issued  in 
a  response  to  a  criminal  complaint,  petition  or  motion  filed  by  or  on  behalf 
of  a  person  seeking  protection,  and  issued  after  giving  notice  and  an 
opportunity  to  respond  to  the  person  being  restrained. 

(9)  "Respondent"  means  the  individual  against  whom  enforcement  of  a 
protection  order  is  sought. 

HtS^°Too  *ono  ^  J  ,_    ,„        ,  136>  §  X>  P-  355'  am-  2002>  ch.  213,  §  1,  p. 

§   Id  \oi3    am    WR^S?  iCT?  ^  ££'       587;  am"  2002'  ch"  331>  §   *■  P-  937'  am'  2003, 
9  i,  p.  lUld,  am.  1989,  ch.  136,  §  2,  p.  305:      0u   ic  §  q  _   aq 

am.  1999,  ch.  330,  §  2,  p.  888;  am.  2000,  ch.  '  9     '  P* 

STATUTORY  NOTES 

Amendments.  Legislative  Intent. 

This  section  was  amended  by  two  2002  acts  qPrtinn  a  nf  Q  T    9nnn  ^   i  q«  ^       a      «t 

which  appear  to  be  compatible  and  have  been  ,tl0n \?     ■       \         '  Ch'  136  Provides:   In 

compiled  together.  enacting  this  legislation  it  is  the  intent  of  the 

The  2002  amendment,  by  ch.  213,  added  the  Legislature  to  recognize  the  rights  of  parents 
definition  of  "foreign  protection  order,"  redes-  to  Provi(le  protection  for  their  minor  children, 
ignated  the  subsequent  subsections  accord-      ^°  °tner  intent  is  expressed  or  implied." 

St7'"  ^  add6d  the  definiti°n  °f  "reSP°n"  Compiler's  Notes. 

The  2002  amendment,  by  ch.  331,  added  the  The  words  enclosed  in  parentheses  so  ap- 

language  beginning  «or  of  an  adult"  at  the  end  P6ared  m  the  laW  aS  enacted' 

of  the  definition  of  "domestic  violence,"  re-  Effective  Dates. 

WAAtBA  *te    definition    of  "family    member,"  Section  9  of  S.L.  1999,  ch.  330  declared  an 

added  the  definition  of  "household  member,"  emergency.  Approved  March  24,  1999. 

and  redesignated  the  subsequent  subsections  Section  18  of  S.L.  2003,  ch.  16  declared  an 

accordingly.  emergency.  Approved  February  12,  2003. 

JUDICIAL  DECISIONS 

Analysis 

Dating  relationship. 
Former  spouse. 

Dating  Relationship.  0f  "dating  relationship"  was  not  facially  vague 

In  a  prosecution  under  §  18-923,  definition      because  it  could  not  be  said  that  there  was  no 
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type  of  relationship  that  plainly  fell  within  gal  custody  of  children,  the  domestic  violence 

this  definition.  State  v.  Laramore,  145  Idaho  crime  prevention  act  was  the  proper  vehicle 

428,  179  R3d  1084  (Ct  App.  2007).  f°r  divo™ed  mother  to  obtain  protection  order 

r  against  her  former  husband  in  favor  of  their 

Former  Spouse.  children.  Ellibee  v.  Ellibee,  121  Idaho  501,  826 

Even  though  former  husband  had  joint  le-  R2d  462  (1992). 

39-6304.  Action  for  protection.  —  (1)  There  shall  exist  an  action 
known  as  a  "petition  for  a  protection  order"  in  cases  of  domestic  violence. 

(2)  A  person  may  seek  relief  from  domestic  violence  by  filing  a  petition 
based  on  a  sworn  affidavit  with  the  magistrates  division  of  the  district  court, 
alleging  that  the  person  or  a  family  or  household  member,  whether  an  adult 
or  a  child,  is  the  victim  of  domestic  violence.  Any  petition  properly  filed 
under  this  chapter  may  seek  protection  for  any  additional  persons  covered 
by  this  chapter.  A  custodial  or  noncustodial  parent  or  guardian  may  file  a 
petition  on  behalf  of  a  minor  child  who  is  the  victim  of  domestic  violence. 

(3)  A  person's  right  to  petition  for  relief  under  this  chapter  shall  not  be 
affected  by  that  person's  having  left  the  residence  or  household  to  avoid 
abuse. 

(4)  The  petition  shall  disclose  the  existence  of  any  custody  or  any  marital 
annulment,  dissolution  or  separation  proceedings  pending  between  the 
parties,  the  existence  of  any  other  custody  order  affecting  the  children  of  the 
parties,  and  the  existence  of  child  protection  or  adoption  proceedings 
affecting  the  children  of  any  party. 

(5)  When  the  petitioner  requests  custody  of  any  child,  the  petition  shall 

disclose: 

(a)  The  county  and  state  where  the  child  has  resided  for  six  (6)  months 
immediately  prior  to  the  filing  of  the  petition; 

(b)  The  party  or  other  responsible  person  with  whom  the  child  is 
presently  residing;  and 

(c)  The  party  or  other  responsible  person  with  whom  the  child  has  resided 
for  six  (6)  months  immediately  prior  to  the  filing  of  the  petition. 

(6)  A  petition  shall  be  filed  in  the  county  of  the  respondent's  residence,  the 
petitioner's  residence,  or  where  the  petitioner  is  temporarily  residing. 

History.  §  1.  P-  1013;  am-  1989>  ch-  136>  §  3>  P-  305; 

I.C.,  §  39-6304,  as  added  by  1988,  ch.  341,      am.  2000,  ch.  136,  §  2,  p.  355. 

STATUTORY  NOTES 

Legislative  Intent.  Legislature  to  recognize  the  rights  of  parents 

Section  4  of  S.L.  2000,  ch.  136  provides:  "In  to  provide  protection  for  their  minor  children, 
enacting  this  legislation  it  is  the  intent  of  the      No  other  intent  is  expressed  or  implied." 

JUDICIAL  DECISIONS 

Former  Spouse.  f°r  divorced  mother  to  obtain  protection  order 

Even  though  former  husband  had  joint  le-  against  her  former  husband  in  favor  of  their 

gal  custody  of  children,  the  domestic  violence  children.  Ellibee  v.  Ellibee,  121  Idaho  501,  826 

crime  prevention  act  was  the  proper  vehicle  R2d  462  (1992). 

39-6305.    Fees  waived.  —  No  filing  fee,  service  fee,  hearing  fee  or  bond 
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shall  be  charged  for  proceedings  seeking  only  the  relief  provided  under  this 
chapter. 

History. 

I.C.,  §  39-6305,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013. 

^  39-6306,  Hearing  on  petition  for  protection  order  —  Relief  pro- 
vided and  realignment  of  designation  of  parties.  —  (1)  Upon  filing  of 
a  petition  based  upon  a  sworn  affidavit  for  a  protection  order,  the  court  shall 
hold  a  hearing  to  determine  whether  the  relief  sought  shall  be  granted 
within  fourteen  (14)  days.  If  either  party  is  represented  by  counsel  at  a 
hearing  seeking  entry  of  a  protection  order,  the  court  shall  permit  a 
continuance,  if  requested,  of  the  proceedings  so  that  counsel  may  be 
obtained  by  the  other  party.  If  the  court  finds  that  it  is  necessary  for  both 
parties  to  be  represented  by  counsel,  the  court  shall  enter  appropriate 
orders  to  ensure  that  counsel  is  retained.  The  order  entered  may  require 
either  the  petitioner  or  respondent,  or  both,  to  pay  for  costs  of  counsel.  Upon 
a  showing  that  there  is  an  immediate  and  present  danger  of  domestic 
violence  to  the  petitioner  the  court  may,  if  requested,  order  for  a  period  not 
to  exceed  one  (1)  year  that: 

(a)  Temporary  custody  of  the  minor  children  of  the  petitioner  or  of  the 
parties  be  awarded  to  the  petitioner  or  respondent  if  exercise  of  such 
jurisdiction  is  consistent  with  the  provisions  of  section  32-11-204,  Idaho 
Code,  and  consistent  with  prior  custody  orders  entered  by  a  court  of 
competent  jurisdiction  unless  grounds  exist  pursuant  to  section  32-717, 
Idaho  Code; 

(b)  A  party  be  restrained  from  committing  acts  of  domestic  violence; 

(c)  Exclude  the  respondent  from  the  dwelling  which  the  parties  share  or 
from  the  residence  of  the  petitioner; 

(d)  The  respondent  be  ordered  to  participate  in  treatment  or  counseling 
services.  The  council  on  domestic  violence  [and  victim  assistance],  in 
recognition  of  the  particular  treatment  requirements  for  batterers,  shall 
develop  minimal  program  and  treatment  standards  to  be  used  as  guide- 
lines for  recommending  approval  of  batterer  programs  to  the  court; 

(e)  Other  relief  be  ordered  as  the  court  deems  necessary  for  the  protection 
of  a  family  or  household  member,  including  orders  or  directives  to  a  peace 
officer,  as  allowed  under  this  chapter; 

(f)  The  respondent  be  required  to  pay  service  fees,  and  to  reimburse  the 
petitioner  for  costs  incurred  in  bringing  the  action,  including  a  reasonable 
attorney's  fee; 

(g)  The  respondent  be  restrained  from  harassing,  annoying,  disturbing 
the  peace  of,  telephoning,  contacting,  or  otherwise  communicating,  di- 
rectly or  indirectly,  with  the  petitioner  and  any  designated  family  member 
or  specifically  designated  person  of  the  respondent's  household,  including 
the  minor  children  whose  custody  is  awarded  to  the  petitioner; 

(h)  The  respondent  be  restrained  from  entering  any  premises  when  it 
appears  to  the  court  that  such  restraint  is  necessary  to  prevent  the 
respondent  from  contacting,  harassing,  annoying,  disturbing  the  peace  of 
or  telephoning  the  petitioner  or  the  minor  children  whose  custody  is 
awarded  to  the  petitioner;  and/or 
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(i)  The  respondent  be  restrained  from  coming  within  one  thousand  five 
hundred  (1,500)  feet  or  other  appropriate  distance  of  the  petitioner,  the 
petitioner's  residence,  the  school  or  place  of  employment  of  the  petitioner, 
or  any  specified  place  frequented  by  the  petitioner  and  by  any  other 
designated  family  member  or  specifically  designated  person  of  the  respon- 
dent's household,  including  the  minor  children  whose  custody  is  awarded 
to  the  petitioner. 

(2)  Immediate  and  present  danger  under  this  section  includes,  but  is  not 
limited  to,  situations  in  which  the  respondent  has  recently  threatened  the 
petitioner  with  bodily  harm  or  engaged  in  domestic  violence  against  the 
petitioner  or  where  there  is  reasonable  cause  to  believe  bodily  harm  may 
result. 

(3)  No  order  made  under  this  chapter  shall  in  any  manner  affect  title  to 

real  property. 

(4)  Relief  shall  not  be  denied  because  petitioner  used  reasonable  force  in 
self-defense  against  respondent,  or  because  petitioner  or  respondent  was  a 
minor  at  the  time  of  the  incident  of  domestic  violence. 

(5)  Any  relief  granted  by  the  protection  order,  other  than  a  judgment  for 
costs,  shall  be  for  a  fixed  period  not  to  exceed  one  (1)  year;  provided,  that  an 
order  obtained  pursuant  to  this  chapter  may,  upon  motion  and  upon  good 
cause  shown,  continue  for  an  appropriate  time  period  as  directed  by  the 
court  or  be  made  permanent  if  the  requirements  of  this  chapter  are  met, 
provided  the  order  may  be  terminated  or  modified  by  further  order  of  the 
court  either  on  written  stipulation  filed  with  the  court  or  on  the  motion  of  a 
party  and  after  a  hearing  on  the  motion.  The  motion  to  renew  an  order  may 
be  granted  without  a  hearing,  if  not  timely  objected  to  by  the  party  against 
whom  the  order  was  entered. 

(6)  In  providing  relief  under  this  chapter,  the  court  may  realign  the 
designation  of  the  parties  as  "petitioner"  and  "respondent"  where  the  court 
finds  that  the  original  petitioner  is  the  abuser  and  the  original  respondent 
is  the  victim  of  domestic  violence. 

History  300,  §  1,  p.  787;  am.  1995,  ch.  357,  §  1,  p. 

I.C.,  §  39-6306,  as  added  by  1988,  ch.  341,  1212;  am.  2000,  ch.  227,  §  3,  p.  623;  am.  2006, 

§  1,  p.  1013;  am.  1989,  ch.  136,  §  4,  p.  305;  ch.  287,  §  1,  p.  883. 
am.  1990,  ch.  234,  §  1,  p.  667;  am.  1991,  ch. 

STATUTORY  NOTES 

Amendments.  harm  may  result"  at  the  end;  and,  in  the  first 
The  2006  amendment,  by  ch.  287,  near  the  sentence  of  subsection  (5),  substituted  "con- 
end  of  the  introductory  paragraph  of  subsec-  tinue  for  an  appropriate  time  period  as  di- 
tion  (1)  and  in  subsection  (5),  substituted  "one  rected  by  the  court  or  be  made  permanent  tor 
(1)  year"  for  "three  (3)  months";  rewrote  sub-  "be  renewed  for  additional  terms  not  to  exceed 
section  (l)(g),  which  formerly  read:  "The  re-  one  (1)  year  each,"  and  added  the  proviso  at 
spondent  be  restrained  from  contacting,  mo-  tne  end- 
lesting,  interfering  with  or  menacing  the  Compiler's  Notes. 
minor  children  whose  custody  is  awarded  to  The  bracketed  insertion  in  paragraph  (l)(d) 


minor  cnuuren  wuuse  tuswuv  10  aiymuni  ™  "«-  ";"~~-"~- -■ r*      =,  *..  „  >„,, 

the  petitioner;  and/or";  in  subsection  (l)(h),  was  added  by  the  compiler  to  supply  the  full 

substituted  "harassing,  annoying,  disturbing  name  of  the  referenced  agency.  See  §  39- 

the  peace  of  or  telephoning"  for  "molesting, 

interfering  with  or  menacing7';  added  subsec-  Effective  Dates. 

tion  (l)(i);  in  subsection  (2),  added  "or  where  Section  2  of  S.L.  2006,  ch.  287  decla 

there  is  reasonable  cause  to  believe  bodily  emergency.  Approved  March  31,  2006. 
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39-6306A.  Uniform  interstate  enforcement  of  domestic  violence 
protection  orders  act.  —  (1)  Short  Title.  This  section  may  be  cited  as  the 
"Uniform  Interstate  Enforcement  of  Domestic  Violence  Protection  Orders 
Act." 

(2)  Definitions.  As  used  in  this  section: 

(a)  "Issuing  state"  means  the  state  whose  tribunal  issues  a  protection 
order. 

(b)  "Mutual  foreign  protection  order"  means  a  foreign  protection  order 
that  includes  provisions  in  favor  of  both  the  protected  individual  seeking 
enforcement  of  the  order  and  the  respondent. 

(c)  "Protected  individual"  means  an  individual  protected  by  a  protection 
order. 

(d)  "State"  means  a  state  of  the  United  States,  the  District  of  Columbia, 
Puerto  Rico,  the  United  States  Virgin  Islands  or  any  territory  or  insular 
possession  subject  to  the  jurisdiction  of  the  United  States.  The  term 
includes  an  Indian  tribe  or  band  that  has  jurisdiction  to  issue  protection 
orders. 

(e)  "Tribunal"  means  a  court,  agency,  or  other  entity  authorized  by  law  to 
issue  or  modify  a  protection  order. 

(3)  Judicial  Enforcement  of  Order. 

(a)  A  person  authorized  by  the  law  of  this  state  to  seek  enforcement  of  a 
protection  order  may  seek  enforcement  of  a  valid  foreign  protection  order 
in  a  tribunal  of  this  state.  The  tribunal  shall  enforce  the  terms  of  the 
order,  including  terms  that  provide  relief  that  a  tribunal  of  this  state 
would  lack  power  to  provide  but  for  this  section.  The  tribunal  shall  enforce 
the  order,  whether  the  order  was  obtained  by  independent  action  or  in 
another  proceeding,  if  it  is  an  order  issued  in  response  to  a  complaint, 
petition  or  motion  filed  by  or  on  behalf  of  an  individual  seeking  protection. 
In  a  proceeding  to  enforce  a  foreign  protection  order,  the  tribunal  shall 
follow  the  procedures  of  this  state  for  the  enforcement  of  protection 
orders. 

(b)  A  tribunal  of  this  state  may  not  enforce  a  foreign  protection  order 
issued  by  a  tribunal  of  a  state  that  does  not  recognize  the  standing  of  a 
protected  individual  to  seek  enforcement  of  the  order. 

(c)  A  tribunal  of  this  state  shall  enforce  the  provisions  of  a  valid  foreign 
protection  order  which  govern  custody  and  visitation  if  the  order  was 
issued  in  accordance  with  the  jurisdictional  requirements  governing  the 
issuance  of  custody  and  visitation  orders  in  the  issuing  state. 

(d)  A  foreign  protection  order  is  valid  if  it: 

(i)  Identifies  the  protected  individual  and  the  respondent; 

(ii)  Is  currently  in  effect; 

(hi)  Was  issued  by  a  tribunal  that  had  jurisdiction  over  the  parties  and 

subject  matter  under  the  law  of  the  issuing  state;  and 

(iv)  Was  issued  after  the  respondent  was  given  reasonable  notice  and 

had  an  opportunity  to  be  heard  before  the  tribunal  issued  the  order  or, 

in  the  case  of  an  order  ex  parte,  the  respondent  was  given  notice  and  has 

had  or  will  have  an  opportunity  to  be  heard  within  a  reasonable  time 

after  the  order  was  issued,  in  a  manner  consistent  with  the  rights  of  the 

respondent  to  due  process. 
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(e)  A  foreign  protection  order  valid  on  its  face  is  prima  facie  evidence  of  its 
validity. 

(f)  Absence  of  any  of  the  criteria  for  validity  of  a  foreign  protection  order 
is  an  affirmative  defense  in  an  action  seeking  enforcement  of  the  order. 

(g)  A  tribunal  of  this  state  may  enforce  provisions  of  a  mutual  foreign 
protection  order  which  favor  a  respondent  only  if: 

(i)  The  respondent  filed  a  written  pleading  seeking  a  protection  order 

from  the  tribunal  of  the  issuing  state;  and 

(ii)  The  tribunal  of  the  issuing  state  made  specific  findings  in  favor  of  the 

respondent. 

(4)  Nonjudicial  Enforcement  of  Order. 

(a)  A  law  enforcement  officer  of  this  state,  upon  determining  that  there  is 
probable  cause  to  believe  that  a  valid  foreign  protection  order  exists  and 
that  the  order  has  been  violated,  shall  enforce  the  order  as  if  it  were  the 
order  of  a  tribunal  of  this  state.  Presentation  of  a  foreign  protection  order 
that  identifies  both  the  protected  individual  and  the  respondent  and,  on 
its  face,  is  currently  in  effect  constitutes  probable  cause  to  believe  that  a 
valid  foreign  protection  order  exists.  For  the  purposes  of  this  subsection, 
the  foreign  protection  order  may  be  inscribed  on  a  tangible  medium  or 
may  have  been  stored  in  an  electronic  or  other  medium  if  it  is  retrievable 
in  perceivable  form.  Presentation  of  a  certified  copy  of  a  foreign  protection 
order  is  not  required  for  enforcement. 

(b)  If  a  foreign  protection  order  is  not  presented,  a  law  enforcement  officer 
of  this  state  may  consider  other  information  in  determining  whether  there 
is  probable  cause  to  believe  that  a  valid  foreign  protection  order  exists. 

(c)  If  a  law  enforcement  officer  of  this  state  determines  that  an  otherwise 
valid  foreign  protection  order  cannot  be  enforced  because  the  respondent 
has  not  been  notified  or  served  with  the  order,  the  officer  shall  inform  the 
respondent  of  the  order,  make  a  reasonable  effort  to  serve  the  order  upon 
the  respondent,  and  allow  the  respondent  a  reasonable  opportunity  to 
comply  with  the  order  before  enforcing  the  order. 

(d)  Registration  or  filing  of  an  order  in  this  state  is  not  required  for  the 
enforcement  of  a  valid  foreign  protection  order  pursuant  to  this  section. 

(5)  Registration  of  Order. 

(a)  Any  individual  may  register  a  foreign  protection  order  in  this  state 
pursuant  to  section  39-6311,  Idaho  Code.  To  register  a  foreign  protection 
order,  an  individual  shall  present  a  copy  of  a  protection  order  which  has 
been  certified  by  the  issuing  state  to  a  court  of  this  state  in  order  to  be 
entered  in  the  Idaho  law  enforcement  telecommunications  system  pursu- 
ant to  section  39-6311,  Idaho  Code. 

(b)  An  individual  registering  a  foreign  protection  order  shall  file  with  the 
court  an  affidavit  by  the  protected  individual  stating  that,  to  the  best  of 
the  protected  individual's  knowledge,  the  order  is  currently  in  effect. 

(c)  A  fee  may  not  be  charged  for  the  registration  of  a  foreign  protection 
order. 

(d)  A  foreign  protection  order  registered  under  this  section  may  be 
entered  in  any  existing  state  or  federal  registry  of  protection  orders,  in 
accordance  with  applicable  law. 

(6)  Immunity.  This  state  or  a  local  governmental  agency,  or  a  law 
enforcement  officer,  prosecuting  attorney,  clerk  of  court,  or  any  state  or  local 
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governmental  official  acting  in  an  official  capacity,  is  immune  from  civil  and 
criminal  liability  for  an  act  or  omission  arising  out  of  the  registration  or 
enforcement  of  a  foreign  protection  order  or  the  detention  or  arrest  of  an 
alleged  violator  of  a  foreign  protection  order  if  the  act  or  omission  was  done 
in  good  faith  in  an  effort  to  comply  with  this  section. 

(7)  Uniformity  of  Application  and  Construction.  In  applying  and  constru- 
ing this  section,  consideration  shall  be  given  to  the  need  to  promote 
uniformity  of  the  law  with  respect  to  its  subject  matter  among  states  that 
enact  it. 

(8)  Transitional  Provision.  This  section  applies  to  foreign  protection 
orders  issued  before  July  1,  2002,  and  to  continuing  actions  for  enforcement 
of  foreign  protection  orders  commenced  before  July  1,  2002.  A  request  for 
enforcement  of  a  foreign  protection  order  made  on  or  after  July  1,  2002,  for 
violations  of  a  foreign  protection  order  occurring  before  that  date  is  governed 
by  this  section. 

History. 

I.C.,  §  39-6306A,  as  added  by  2002,  ch.  213, 
§  3,  p.  587;  am.  2003,  ch.  213,  §  1,  p.  558. 

STATUTORY  NOTES 

Prior  Laws.  §  39-6306A,  as  added  by  1999,  ch.  330,  §  3,  p. 

Former  §  39-6306A,  which  comprised  I.C.,      888,  was  repealed  by  S.L.  2002,  ch.  213,  §  2. 

39-6307,  Security.  —  Whenever  a  protection  order  is  issued  under  this 
chapter,  the  issuing  court  may  set  a  security  amount  for  a  violation  of  the 
order. 

History. 

I.C.,  §  39-6307,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013. 

39-6308.  Ex  parte  temporary  protection  order*  —  (1)  Where  an 
application  under  this  section  alleges  that  irreparable  injury  could  result 
from  domestic  violence  if  an  order  is  not  issued  immediately  without  prior 
notice  to  the  respondent,  the  court  may  grant  an  ex  parte  temporary 
protection  order  based  upon  the  affidavit  submitted  or  otherwise  shall  hold 
a  hearing  which  may  be  ex  parte  on  the  day  a  petition  is  filed  or  on  the 
following  judicial  day  to  determine  whether  the  court  should  grant  an  ex 
parte  temporary  protection  order,  pending  a  full  hearing,  and  grant  such 
other  relief  as  the  court  deems  proper,  including  an  order: 

(a)  Restraining  any  party  from  committing  acts  of  domestic  violence; 

(b)  Excluding  any  party  from  the  dwelling  shared  or  from  the  residence  of 
the  other  until  further  order  of  the  court; 

(c)  Restraining  any  party  from  interfering  with  the  other's  custody  of  the 
minor  children  or  from  removing  the  children  from  the  jurisdiction  of  the 
court; 

(d)  Ordering  other  relief  as  the  court  deems  necessary  for  the  protection 
of  a  family  or  household  member,  including  orders  or  directives  to  a  peace 
officer,  as  allowed  under  this  chapter; 
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(e)  Restraining  the  respondent  from  contacting,  molesting,  interfering 
with  or  menacing  the  minor  children  whose  custody  is  awarded  to  the 
petitioner; 

(f)  Restraining  the  respondent  from  entering  any  premises  when  it 
appears  to  the  court  that  such  restraint  is  necessary  to  prevent  the 
respondent  from  contacting,  molesting,  interfering  with  or  menacing  the 
petitioner  or  the  minor  children  whose  custody  is  awarded  to  the  peti- 
tioner; and/or 

(g)  Restraining  the  respondent  from  taking  more  than  personal  clothing 
and  toiletries  and  any  other  items  specifically  ordered  by  the  court. 

(2)  An  ex  parte  hearing  to  consider  the  issuance  of  a  temporary  protection 
order  may  be  conducted  by  telephone  in  accordance  with  procedures 
established  by  the  Idaho  supreme  court. 

(3)  Irreparable  injury  under  this  section  includes  but  is  not  limited  to 
situations  in  which  the  respondent  has  recently  threatened  the  petitioner 
with  bodily  injury  or  has  engaged  in  acts  of  domestic  violence  against  the 
petitioner. 

(4)  The  court  shall  hold  an  ex  parte  hearing  on  the  day  the  petition  is  filed 
or  on  the  following  judicial  day. 

(5)  An  ex  parte  temporary  protection  order  shall  be  effective  for  a  fixed 
period  not  to  exceed  fourteen  (14)  days,  but  may  be  reissued.  A  full  hearing, 
as  provided  in  this  chapter,  shall  be  set  for  not  later  than  fourteen  (14)  days 
from  the  issuance  of  the  temporary  order.  The  respondent  shall  be  served 
with  a  copy  of  the  ex  parte  order  along  with  a  copy  of  the  petition  and  notice 
of  the  date  set  for  the  hearing.  If  the  ex  parte  temporary  protection  order 
substantially  affects  the  respondent's  rights  to  enter  the  domicile  or  the 
respondent's  right  to  custody  or  visitation  of  the  respondent's  children  and 
the  ends  of  justice  so  require,  the  respondent  may  move  the  court  for  an 
order  shortening  the  time  period  within  which  the  hearing  required  under 
the  provisions  of  section  39-6306,  Idaho  Code,  must  be  held.  Motions  seeking 
an  order  shortening  the  time  period  must  be  served  upon  the  petitioner  at 
least  two  (2)  days  prior  to  the  hearing  on  the  motion. 

History,  §  1,  p.  1013;  am.  1989,  ch.  136,  §  5,  p.  305; 

I.C.,  §  39-6308,  as  added  by  1988,  ch.  341,      am.  1990,  ch.  234,  §  2,  p.  667. 

JUDICIAL  DECISIONS 

Probable  Cause  for  Arrest  for  Violation.  sonably  competent  officer  would  have  ascer- 

Police  officers  were  not  entitled  to  qualified  tained  the  terms  of  the  protection  order  before 

immunity  for  false  arrest  claims  brought  making  the  arrest  for  failing  to  comply  with 

against  them  where  they  could  not  have  rea-  it.  Beier  v.  City  of  Lewiston,  354  F.3d  1058 

sonably  believed  that  the  arrest  complied  (9th  Cir.  2004). 
with  the  Fourth  Amendment  since  any  rea- 

39-6309.  Issuance  of  order  —  Assistance  of  peace  officer  —  Des- 
ignation of  appropriate  law  enforcement  agency.  —  When  an  order  is 
issued  or  a  foreign  protection  order  is  recognized  under  this  chapter  upon 
request  of  the  petitioner,  the  court  may  order  a  peace  officer  to  accompany 
the  petitioner  and  assist  in  placing  the  petitioner  in  possession  of  the 
dwelling  or  residence,  or  otherwise  assist  in  the  execution  of  the  protection 
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order.  A  certified  copy  of  the  order  shall  be  prepared  by  the  clerk  for 
transmittal  to  the  appropriate  law  enforcement  agency  as  specified  in 
section  39-6311,  Idaho  Code.  Orders  issued  or  foreign  protection  orders 
recognized  under  this  chapter  shall  include  an  instruction  to  the  appropri- 
ate law  enforcement  agency  to  execute,  serve,  or  enforce  the  order. 

History.  §  1,  p.  1013;  am.  1999,  ch.  330,  §  4,  p.  888; 

I.C.,  §  39-6309,  as  added  by  1988,  ch.  341,      am.  2002,  ch.  213,  §  4,  p.  587. 

STATUTORY  NOTES 

Effective  Dates. 

Section  9  of  S.L.  1999,  ch.  330  declared  an 
emergency.  Approved  March  24,  1999. 

39-6310.  Order  and  service.  —  (1)  An  order  issued  under  this  chapter 
along  with  a  copy  of  the  petition  for  a  protection  order,  if  the  respondent  has 
not  previously  received  the  petition,  shall  be  personally  served  upon  the 
respondent,  except  as  provided  in  subsections  (6),  (7)  and  (8)  of  this  section. 

(2)  A  peace  officer  of  the  jurisdiction  in  which  the  respondent  resides  shall 
serve  the  respondent  personally  unless  the  petitioner  elects  to  have  the 
respondent  served  by  a  private  party  at  the  petitioner's  own  expense. 

(3)  If  service  by  a  peace  officer  is  to  be  used,  the  clerk  of  the  court  shall 
have  a  copy  of  any  order  issued  under  this  chapter  and  a  copy  of  the  petition 
for  a  protection  order,  if  the  respondent  has  not  previously  received  the 
petition,  forwarded  on  or  before  the  next  judicial  day  to  the  appropriate  law 
enforcement  agency  specified  in  the  order  for  service  upon  the  respondent. 
Service  of  an  order  issued  under  this  chapter  shall  take  precedence  over  the 
service  of  other  documents  unless  they  are  of  a  similar  emergency  nature. 

(4)  If  the  peace  officer  cannot  complete  service  upon  the  respondent 
within  ten  (10)  days,  the  sheriff  or  municipal  peace  officer  shall  notify  the 
petitioner.  The  petitioner  shall  provide  information  sufficient  to  permit 
notification. 

(5)  Returns  of  service  under  this  chapter  shall  be  made  in  accordance 
with  the  applicable  court  rules. 

(6)  If  an  order  entered  by  the  court  recites  that  the  respondent  appeared 
in  person  before  the  court  and  receives  a  copy  of  the  order,  the  necessity  for 
further  service  is  waived  and  proof  of  service  of  that  order  is  not  necessary. 

(7)  If  a  party  has  appeared  in  person  before  the  court  and  has  waived 
personal  service,  the  clerk  of  the  court  shall  complete  service  of  any  notice 
of  hearing  or  orders  or  modifications  by  certified  mail  to  the  party's  address 
as  shown  on  the  court  petition  which  resulted  in  the  issuance  of  the  order  or 
modification.  Parties  shall  at  all  times  keep  the  court  informed  of  their 
current  mailing  address. 

(8)  If  a  foreign  protection  order  is  registered  with  the  court  under  section 
39-6306A,  Idaho  Code,  the  necessity  for  further  service  is  waived  and  proof 
of  service  of  that  order  is  not  necessary. 

History.  §  1,  p.  1013;  am.  1996,  ch.  236,  §  1,  p.  765; 

LC,  §  39-6310,  as  added  by  1988,  ch.  341,      am.  1997,  ch.  69,  §  1,  p.  144;  am.  1999,  ch. 
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330,  §  5,  p.  888;  am.  2000,  ch.  72,  §  1,  p.  154; 
am.  2002,  ch.  213,  §  5,  p.  587. 

STATUTORY  NOTES 

Effective  Dates. 

Section  9  of  S.L.  1999,  ch.  330  declared  an 
emergency.  Approved  March  24,  1999. 

JUDICIAL  DECISIONS 

Duty  to  Serve.  of  the  deputy  to  serve  the  order  upon  issu- 

Where  the  record  supported  the  conclusion  ance.  State  v.  Mathews,  133  Idaho  300,  986 

that  there  was  a  substantial  basis  for  the  R2d  323  (1999),  cert,  denied,  528  U.S.  1168, 

issuance  of  a  protection  order,  it  was  the  duty  120  S.  Ct.  1190,  145  L.  Ed.  2d  1095  (2000). 

39-6311.  Order  —  Transmittal  to  law  enforcement  agency  — 
Eecord  in  Idaho  law  enforcement  telecommunications  system  — 

Enforceability.  —  (1)  The  orders  issued  under  sections  39-6306  and 

39-6308,  Idaho  Code,  or  foreign  protection  orders  recognized  under  section 

39-6306A,  Idaho  Code,  shall  be  in  a  form  approved  by  the  supreme  court  of 

the  state  of  Idaho. 

(2)(a)  A  copy  of  a  protection  order  granted  or  a  foreign  protection  order 

recognized  under  this  chapter  shall  be  forwarded  by  the  clerk  of  the  court 

on  or  before  the  next  judicial  day  to  the  appropriate  law  enforcement 

agency  specified  in  the  order. 

(b)  Upon  receipt  of  the  order,  the  law  enforcement  agency  shall  forthwith 
enter  the  order  and  its  expiration  date  into  the  Idaho  law  enforcement 
telecommunications  system  [public  safety  and  security  information  sys- 
tem] available  in  this  state  used  by  law  enforcement  agencies  to  list 
outstanding  warrants.  Notification  of  service  as  required  in  section 
39-6310,  Idaho  Code,  shall  also  be  entered  into  the  Idaho  law  enforcement 
telecommunications  system  upon  receipt.  Entry  into  the  Idaho  law 
enforcement  telecommunications  system  constitutes  notice  to  all  law 
enforcement  agencies  of  the  existence  of  the  order.  The  order  is  fully 
enforceable  in  any  county  in  the  state.  Renewals  of  the  order  shall  be 
recorded  in  the  same  manner  as  original  orders.  The  information  entered 
shall  specifically  state  that  the  protection  order  is  civil  in  nature.  If  the 
appropriate  law  enforcement  agency  determines  that  the  service  informa- 
tion sheet  is  incomplete  or  cannot  be  entered  into  the  Idaho  law  enforce- 
ment telecommunications  system  upon  receipt,  the  service  information 
sheet  shall  be  returned  to  the  clerk  of  the  court.  The  clerk  of  the  court 
shall  then  notify  the  petitioner  of  the  error  or  omission. 

(3)  Law  enforcement  agencies  shall  establish  procedures  reasonably 
adequate  to  assure  that  an  officer  approaching  or  actually  at  the  scene  of  an 
incident  of  domestic  violence  may  be  informed  of  the  existence  and  terms  of 
such  protection  order. 

(4)  A  protection  order  shall  remain  in  effect  for  the  term  set  by  the  court 
or  until  terminated  by  the  court.  A  protection  order  may,  upon  motion  and 
upon  good  cause  shown,  be  renewed  for  additional  terms  not  to  exceed  one 
(1)  year  each  if  the  requirements  of  this  chapter  are  met.  The  motion  to 
renew  an  order  may  be  granted  without  a  hearing,  if  not  timely  objected  to 
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by  the  party  against  whom  the  order  was  entered.  If  the  petitioner 
voluntarily  and  without  duress  consents  to  the  waiver  of  any  portion  of  the 
protection  order  vis-a-vis  the  respondent  pursuant  to  section  39-6313,  Idaho 
Code,  the  order  may  be  modified  by  the  court. 

History.  300,  §  2,  p.  787;  am.  1995,  ch.  357,  §  2,  p. 

LC,  §  39-6311,  as  added  by  1988,  ch.  341,  1212;  am.  1996,  ch.  362,  §  1,  p.  1218;  am. 

§  1,  p.  1013;  am.  1989,  ch.  136,  §  6,  p.  305;  1999,  ch.  330,  §  6,  p.  388;  am.  2002,  ch.  213, 

am.  1990,  ch.  293,  §  1,  p.  813;  am.  1991,  ch.  §  6,  p.  587. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  bracketed  insertion  in  paragraph  (2)(b)  Section  9  of  S.L.  1999,  ch.  330  declared  an 

was  added  by  the  compiler  to  update  the      emergency.  Approved  March  24,  1999. 
name  of  the  referenced  system.  See  §  19-5201 
et  seq. 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Whiteley,  124  Idaho  261, 
858  P.2d  800  (Ct.  App.  1993). 

39-8312.  Violation  of  order  —  Penalties.  —  (1)  Whenever  a  protec- 
tion order  is  granted  and  the  respondent  or  person  to  be  restrained  had 
notice  of  the  order,  a  violation  of  the  provisions  of  the  order  or  of  a  provision 
excluding  the  person  from  a  residence  shall  be  a  misdemeanor  punishable 
by  not  to  exceed  one  (1)  year  in  jail  and  a  fine  not  to  exceed  five  thousand 
dollars  ($5,000),  ten  dollars  ($10.00)  of  which  shall  be  deposited  to  the  credit 
of  the  domestic  violence  project  account  created  in  section  39-5212,  Idaho 
Code. 

(2)  A  peace  officer  may  arrest  without  a  warrant  and  take  into  custody  a 
person  whom  the  peace  officer  has  probable  cause  to  believe  has  violated  an 
order,  if  the  person  restrained  had  notice  of  the  order. 

(3)  The  person  against  whom  a  protection  order  has  been  issued  by  an 
out-of-state  court  is  presumed  to  have  notice  of  the  order  if  the  victim 
presents  to  the  officer  proof  of  service  of  the  order. 

HTSn°Ton  C01o  ,  n     1  ,  am-    1991'  Ch'    169>  ^    *>  P'  409;  am"    1999>  <^ 

LC,  §  39-6312,  as  added  by  1988,  ch.  341,      330,  §  7,  p.  388. 
§  1,  p.  1013;  am.  1990,  ch.  234,  §  3,  p.  667; 

STATUTORY  NOTES 

Effective  Dates. 

Section  9  of  S.L.  1999,  ch.  330  declared  an 
emergency.  Approved  March  24,  1999. 


JUDICIAL  DECISIONS 
Analysis 


Arrest  following  violation  of  order. 
Search  following  violation  of  order. 
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Arrest  Following  Violation  of  Order.  Search  Following  Violation  of  Order. 

Police  officers  were  not  entitled  to  qualified  Where  defendant's  arrest  was  legal  on  the 

immunity  for  false   arrest   claims  brought  basis  of  his  violation  of  a  civil  protection  order 

against  them  where  they  could  not  have  rea-  (CPO),  and  where  defendant  consented  to  a 

sonably  believed  that  the  arrest  complied  search  of  his  duffel  bag  immediately  following 

with  the  Fourth  Amendment  since  any  rea-  hig  arrestj  the  evidence  found  in  the  duffel 

sonably  competent  officer  would  have  ascer-  bag  ag  a  regult  of  the  seSLT(fo  was  properly 

tained  the  terms  of  the  protection  order  before  admissible.  State  v.  Whiteley,  124  Idaho  261, 

making  the  arrest  for  failing  to  comply  with  g58  p2d  80Q  (Ct  A       1993) 
it.  Beier  v.  City  of  Lewiston,  354  F.3d  1058 
(9th  Cir.  2004). 

39-6313.  Order  —  Modification  —  Transmittal.  —  Upon  application 
with  notice  to  all  parties  and  after  a  hearing,  the  court  may  modify  the 
terms  of  an  existing  protection  order.  In  any  situation  where  an  order  is 
terminated  or  modified  before  its  expiration  date,  the  clerk  of  the  court  shall 
forward  on  or  before  the  next  judicial  day  a  true  copy  of  the  modified  order 
or  the  termination  order  to  the  appropriate  law  enforcement  agency  speci- 
fied in  the  modification  or  termination  order.  Upon  receipt  of  the  order,  the 
law  enforcement  agency  shall  promptly  enter  it  in  the  Idaho  law  enforce- 
ment telecommunications  system  [public  safety  and  security  information 
system] . 

History. 

LC,  §  39-6313,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013. 

STATUTORY  NOTES 

Compiler's  Notes.  name  of  the  referenced  system.  See  §  19-5201 

The  bracketed  insertion  in  the  last  sentence      et  seq. 
was  added  by  the  compiler  to  update  the 

39-6314.  Peace  officers  —  Immunity.  —  No  peace  officer  may  be  held 
criminally  or  civilly  liable  for  actions  or  omissions  in  the  performance  of  the 
duties  of  his  office  under  this  chapter,  including  the  enforcement  of  out-of- 
state  protection  orders,  if  the  peace  officer  acts  in  good  faith  and  without 
malice. 

History. 

LC,  §  39-6314,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013;  am.  1999,  ch.  330,  §  8,  p.  388. 

STATUTORY  NOTES 

Effective  Dates, 

Section  9  of  S.L.  1999,  ch.  330  declared  an 
emergency.  Approved  March  24,  1999. 

39-6315*  Proceedings  additional.  —  Any  proceedings  under  this 
chapter  are  in  addition  to  other  civil  or  criminal  remedies. 

History. 

LC,  §  39-6315,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013. 
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39-6316.  Law  enforcement  officers  —  Trainings  powers,  duties.  — 
(1)  All  training  provided  by  the  peace  officers  standards  and  training 
academy  relating  to  the  handling  of  domestic  violence  complaints  by  law 
enforcement  officers  shall  stress  enforcement  of  criminal  laws  in  domestic 
situations,  availability  of  community  resources,  and  protection  of  the  victim. 
Law  enforcement  agencies  and  community  organizations  with  expertise  in 
the  issue  of  domestic  violence  shall  cooperate  in  all  aspects  of  such  training. 

(2)  When  a  peace  officer  responds  to  a  domestic  violence  call,  the  officer 
shall  give  a  written  statement  to  victims  which  alerts  the  victim  to  the 
availability  of  a  shelter  or  other  resources  in  the  community,  and  give  the 
victim  a  written  notice  provided  by  the  Idaho  state  police  substantially 
stating  the  following: 

IF  YOU  ARE  THE  VICTIM  OF  DOMESTIC  VIOLENCE,  you  can  ask 
the  city  or  county  prosecuting  attorney  to  file  a  criminal  complaint.  You 
also  have  the  right  to  file  a  petition  in  magistrate  court  requesting  an 
order  for  protection  from  domestic  abuse  which  could  include  any  of  the 
following:  (a)  an  order  restraining  your  abuser  from  further  acts  of  abuse; 
(b)  an  order  directing  your  abuser  to  leave  your  household;  (c)  an  order 
preventing  your  abuser  from  entering  your  residence,  school,  business,  or 
place  of  employment;  (d)  an  order  awarding  you  or  the  other  parent 
custody  of  or  visitation  with  your  minor  child  or  children;  and  (e)  an  order 
restraining  your  abuser  from  molesting  or  interfering  with  minor  children 
in  your  custody.  The  forms  you  need  to  obtain  a  protection  order  are 
available  from  the  clerk  of  the  district  court.  The  resources  available  in 
this  community  for  information  relating  to  domestic  violence,  treatment 
of  injuries  and  places  of  safety  and  shelters  are:  (For  safety  reasons, 
inclusion  of  shelter/safe  house  addresses  is  not  necessary).  You  also  have 
the  right  to  sue  for  losses  suffered  as  a  result  of  the  abuse,  including 
medical  and  moving  expenses,  loss  of  earnings  or  support,  and  other 
out-of-pocket  expenses  for  injuries  sustained  and  damage  to  your  prop- 
erty. This  can  be  done  without  an  attorney  in  small  claims  court  if  the 
total  amount  claimed  is  less  than  five  thousand  dollars  ($5,000). 

(3)  The  peace  officer  shall  make  every  effort  to  arrange,  offer,  or  facilitate 
transportation  for  the  victim  to  a  hospital  for  treatment  of  injuries  or  to  a 
place  of  safety  or  shelter. 

(4)  The  law  enforcement  agency  shall  forward  the  offense  report  to  the 
appropriate  prosecutor  within  ten  (10)  days  of  making  such  report  if  there  is 
probable  cause  to  believe  that  an  offense  has  been  committed,  unless  the 
case  is  under  active  investigation. 

HiTs*0]T  am.  1992,  ch.  74,  §  4,  p.  210;  am.  2000,  ch. 

I.C.,  §  39-6316,  as  added  by  1988,  ch.  341,  250,  §  12,  p.  702;  am.  2000,  ch.  469,  §  100  p 
§  1,  p.  1013;  am.  1990,  ch.  234,  §  4,  p.  667;       1450;  am.  2006,  ch.  263,  §  5,  p  815 
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STATUTORY  NOTES 

Cross  References.  law  enforcement"  and  substituted  "is  not  nec- 

Peace  officers  standards  and  training  coun-  essary"  for  "are  not  necessary"  within  the 

cil,  §  19-5001  et  seq.  parenthetical  phrase  in  the  second  paragraph 

Amendments.  of  subsection  (2). 

This  section  was  amended  by  two  2000  acts  The  2006  amendment,  by  ch.  263,  substi- 

which  appear  to  be  compatible  and  have  been  tuted  "five  thousand  dollars  ($5,000)"  for  "four 

compiled  together.  thousand  dollars  ($4,000)"  at  the  end  of  the 

The  2000  amendment,  by  ch.  250,  §  12,  in  sample  notice  in  subsection  (2). 
the  first  paragraph  of  subsection  (2),  substi- 
tuted "alerts  the  victim"  for  "alert  the  victim"  Compiler's  Notes. 

and     substituted    "four    thousand    dollars  The  amendment  by  SX.   2000,  ch.  250, 

($4,000)"  for  "three  thousand  dollars  ($3,000)"  §  12,  applies  to  all  actions  filed  on  and  after 

at  the  end  of  subsection  (2).  January  1,  2001,  pursuant  to  S.L.  2000,  ch. 

The  2000  amendment,  by  ch.  469,  §  100,  in  250,  §  13. 

the  first  paragraph  of  subsection  (2),  substi-  The  words  enclosed  m  parentheses  so  ap- 

tuted  "Idaho  state  police"  for  "department  of  peared  in  the  law  as  enacted. 

39-6317.  Severability.  —  The  provisions  of  this  act  are  hereby  declared 
to  be  severable  and  if  any  provision  of  this  act  or  the  application  of  such 
provision  to  any  person  or  circumstance  is  declared  invalid  for  any  reason, 
such  declaration  shall  not  affect  the  validity  of  remaining  portions  of  this 
act. 

History. 

I.C.,  §  39-6317,  as  added  by  1988,  ch.  341, 
§  1,  p.  1013. 

STATUTORY  NOTES 

Compiler's  Notes.  341,  which  is  codified  as  §§  39-6301  to  39- 

The  term  "this  act"  refers  to  S.L.  1988,  ch.      6306  and  39-6307  to  39-6317. 

CHAPTER  64 
CLEAN  LAKES  ACT 

SECTION. 

39-6401  —  39-6413.  [Repealed.] 

39-6401.    Legislative  intent,  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6401,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 

39-6402.    Definitions.  [Repealed.] 

Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6402,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 
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39-6403.    Declaration  of  policies  and  purposes.  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

LC,  §  39-6403,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 

39-6404.    Establishment  of  a  regional   clean  lakes   coordinating 
council.  [Repealed.] 

Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6404,  as  added  by  1989,  ch.  383, 
§  1,  p.  953;  am.  2001,  ch.  103,  §  55,  p.  253. 

39-6405.    Membership.  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6405,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 

39-6406.    Public  advisory  committee.  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6406,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 

39-6407.    Technical  advisory  group.  [Repealed.] 

Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6407,  as  added  by  1989,  ch.  383, 
§  1,  p.  953;  am.  2001,  ch.  103,  §  56,  p.  253. 

STATUTORY  NOTES 

Compiler's  Notes.  repealed  §§  39-6401  through  39-6413.  There- 

b.L.  2010,  ch.  279,  §  1  purported  to  amend      fore,  the  amendment  of  this  section  was  not 
this  section.  However,  S.L.  2010,  ch.  59,  §  1      compiled. 

39-6408.    Duties  of  the  regional  council.  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6408,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 


39-6409  HEALTH  AND  SAFETY  150 

39-6409.    Responsibilities.  [Repealed.] 

Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6409,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 

39-6410.    Lake  management  plans.  [Repealed.] 

Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6410,  as  added  by  1989,  ch.  383, 
§  1,  P-  953. 

39-6411.    Moneys.  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6411,  as  added  by  1989,  ch.  383, 
§  1,  p.  953, 

39-6412.    Organization.  [Repealed.] 

Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6412,  as  added  by  1989,  ch.  383, 
§  1,  p.  953;  am.  1993,  ch.  387,  §  8,  p.  1417. 

39-6413.    Quorum.  [Repealed.] 
Repealed  by  S.L.  2010,  ch.  59,  §  1,  effective  July  1,  2010. 

History. 

I.C.,  §  39-6413,  as  added  by  1989,  ch.  383, 
§  1,  p.  953. 

CHAPTER  65 
WASTE  TIRE  DISPOSAL 

SECTION.  SECTION. 

39-6501.  Definitions.  39-6505.  Prohibited  acts. 

39-6502.  Waste  tire  storage  sites.  39-6506.  Recycling  and  reuse  of  waste  tires. 

39-6503.  Waste  tire  disposal.  39-6507.  Penalties. 

39-6504.  Transport  of  waste  tires.  39-6508.  Purpose. 

39-6501,    Definitions.  —  As  used  in  this  chapter: 

(1)  "City"  means  the  city  where  the  waste  tire  storage  site  is  located. 

(2)  "County"  means  the  county  where  the  waste  tire  storage  site  is 

located. 

(3)  "Department"  means  the  department  of  environmental  quality. 

(4)  "Dispose"  means  to  drop,  deposit,  dump,  spill  or  permanently  place 
any  waste  tire  onto  or  under  the  ground  or  into  the  waters  of  this  state,  or 
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to  own  or  control  property  where  waste  tires  are  dropped,  deposited, 
dumped,  spilled  or  permanently  placed  onto  or  under  the  ground  or  into  the 
waters  of  this  state. 

(5)  "Existing  waste  tire  storage  site"  means  any  property  storing  waste 
tires  prior  to  recycle,  reuse,  or  final  disposal  as  of  July  1,  2003,  regardless  of 
whether  the  owner  or  operator  possesses  a  permit  or  other  written  city  or 
county  authorization  authorizing  the  storage  of  waste  tires  at  the  property. 

(6)  "Mining  waste  tire"  means  a  waste  tire  which  is  greater  than  fifty-four 
(54)  inches  in  diameter  which  was  used  in  mining  operations.  Mining  waste 
tires  may  be  disposed  of  by  burial.  The  department  of  lands  shall  prepare 
guidelines  to  govern  the  burial  of  mining  waste  tires. 

(7)  "Motor  vehicle"  means  any  automobile,  motorcycle,  truck,  trailer, 
semitrailer,  truck  tractor  and  semitrailer  combination  or  other  vehicle 
operated  on  the  roads  of  this  state,  used  to  transport  persons  or  property 
and  propelled  by  power  other  than  muscular  power,  but  motor  vehicle  does 
not  include  bicycles. 

(8)  "New  waste  tire  storage  site"  means  any  property  that  is  not  storing 
waste  tires  as  of  July  1,  2003,  and  applies  for  and  receives  a  permit  or  other 
written  city  or  county  authorization  to  store  waste  tires  prior  to  recycle, 
reuse  or  final  disposal  on  or  after  July  1,  2003. 

(9)  "Operator"  means  any  person  presently,  or  who  was  during  any  period 
of  waste  tire  storage  or  disposal,  in  control  of,  or  having  responsibility  for  a 
waste  tire  storage  site  or  a  waste  tire  disposal  site. 

(10)  "Owner"  means  a  person  who  owned  a  waste  tire  storage  site  or 
disposal  site  at  any  time  waste  tires  are  stored  or  disposed  at  the  property, 
and  the  current  owner  of  the  waste  tire  storage  site  or  waste  tire  disposal 
site. 

(11)  "Person"  means  an  individual,  public  or  private  corporation,  partner- 
ship, association,  firm,  joint  stock  company,  joint  venture,  trust,  estate, 
municipality,  commission,  political  subdivision  of  the  state,  state  or  federal 
agency,  department  or  instrumentality,  special  district,  interstate  body  or 
any  legal  entity,  which  is  recognized  by  law  as  the  subject  of  rights  and 
duties. 

(12)  "Retail  tire  dealer"  means  any  person  actively  engaged  in  the 
business  of  selling  new,  used,  or  retread  replacement  tires  at  the  retail  level. 

(13)  "Store"  or  "storage"  means  to  accumulate  more  than  two  hundred 
(200)  waste  tires  at  any  time,  in  a  manner  that  does  not  constitute  final 
disposal  at  a  waste  tire  disposal  site,  or  to  own  or  control  property  on  which 
more  than  two  hundred  (200)  waste  tires  accumulate  at  any  given  time,  in 
a  manner  that  does  not  constitute  final  disposal  at  a  waste  tire  disposal  site. 
The  following  activities  shall  not  constitute  "storing"  or  "storage"  of  waste 
tires: 

(a)  A  retail  tire  dealer  collecting  less  than  one  thousand  five  hundred 
(1,500)  waste  tires  at  any  point  in  time  for  each  retail  business  location. 

(b)  A  tire  retreader  collecting  less  than  three  thousand  (3,000)  waste  tires 
at  any  point  in  time  for  each  individual  retread  operation  so  long  as  the 
waste  tires  are  of  the  type  the  retreader  is  actively  retreading. 

(c)  A  wrecking  salvage  business  collecting  less  than  one  thousand  five 
hundred  (1,500)  waste  tires  for  each  retail  business  location. 
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(d)  A  waste  tire  disposal  site  collecting  waste  tires  for  disposal  at  the  site 
in  accordance  with  the  site's  approved  operating  plan. 

(e)  A  wholesale  tire  dealer  collecting  less  than  one  thousand  five  hundred 
(1,500)  waste  tires  at  any  point  in  time  for  each  wholesale  business 
location. 

(f)  An  approved  solid  waste  transfer  station  or  solid  waste  landfill 
collecting  less  than  one  thousand  five  hundred  (1,500)  waste  tires  prior  to 
transfer  to  an  approved  waste  tire  storage  or  disposal  site. 

(g)  A  farm  or  livestock  operation  which  utilizes  waste  tires  to  secure  farm 
or  livestock  silage  or  wastes  provided  the  total  number  of  waste  tires  shall 
not  exceed  one  thousand  five  hundred  (1,500). 

(h)  A  permitted  facility  storing  tires  for  an  approved  beneficial  use. 

(14)  "Tire"  has  the  meaning  provided  in  section  49-121,  Idaho  Code. 

(15)  "Tire  retreader"  means  any  person  actively  engaged  in  the  business 
of  retreading  tires  by  scarifying  the  surface  to  remove  the  old  surface  tread 
and  attaching  a  new  tread  to  make  a  usable  tire. 

(16)  "Transport"  or  "transporting"  means  picking  up  or  hauling  waste 
tires. 

(17)  "Waste  tire"  means  a  motor  vehicle  tire  originally  used  for  operation 
of  a  vehicle  on  a  public  roadway  which  is  no  longer  suitable  for  its  original 
intended  purpose  because  of  wear,  damage  or  defect. 

(18)  "Waste  tire  storage  site"  means  a  new  or  existing  waste  tire  storage 
site. 

(19)  "Waste  tire  disposal  site"  means  a  public  or  private  municipal  solid 
waste  landfill  operating  in  compliance  with  section  39-6503,  Idaho  Code. 

(20)  "Wholesale  tire  dealer"  means  any  person  engaged  in  the  business  of 
selling  new  replacement  tires  to  tire  retailers. 

(21)  "Wrecking  salvage  business"  means  any  establishment  or  place  of 
business  which  is  maintained,  used,  or  operated,  for  storing,  keeping, 
buying,  or  selling  wrecked,  scrapped,  ruined,  or  dismantled  motor  vehicles 
or  motor  vehicle  parts. 

History.  am.  2001,  ch.  103,  §  57,  p.  253;  am.  2003,  ch. 

LC,  §  39-6501,  as  added  by  1991,  ch.  308,      281,  §  1,  p.  758. 
§  1,  p.  808;  am.  1993,  ch.  375,  §  1,  p.  1372; 

STATUTORY  NOTES 

Cross  References.  Department  of  lands,  §  58-101  et  seq. 

Department     of    environmental     quality, 
§  39-101  et  seq. 

39-6502.  Waste  tire  storage  sites.  —  (1)  No  person  shall  store  waste 
tires  on  any  public  or  private  property  in  this  state  or  in  the  waters  of  this 
state  unless  the  property  is  a  waste  tire  storage  site  as  denned  or  otherwise 
exempted  in  this  chapter. 

(2)  Permit  or  local  authorization  required.  No  person  shall  own  or  operate 
a  waste  tire  storage  site  without  a  permit  or  other  written  county  or  city 
authorization,  as  follows: 

(a)  Counties  and  cities  shall  only  issue  permits  or  other  written  authori- 
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zations  that  contain  terms  and  conditions  that  assure  waste  tire  storage 
sites  are  operated  in  compliance  with  this  chapter  and  any  additional 
requirements  the  county  or  city  deems  appropriate.  Counties  and  cities 
shall  review  waste  tire  storage  site  applications  pursuant  to  the  proce- 
dures contained  in  section  67-6512,  Idaho  Code. 

(b)  Existing  waste  tire  storage  sites. 

(i)  Within  three  (3)  months  of  the  effective  date  of  this  chapter,  the 
owner  or  operator  of  an  existing  site  that  is: 

1.  Operating  without  a  permit  or  other  written  local  authorization  on 
the  effective  date  of  this  chapter,  shall  apply  to  the  respective  county 
or  city  jurisdiction  for  approval  to  operate  the  existing  site  via  an 
approved  permit  or  other  written  city  or  county  authorization;  or 

2.  Operating  with  a  previously  issued  permit  or  other  written  city  or 
county  authorization  on  the  effective  date  of  this  chapter,  shall  notify 
the  respective  county  or  city  jurisdiction. 

(ii)  If  an  existing  waste  tire  storage  facility  fails  to  submit  to  the  county 
or  city  an  application  by  October  1,  2003,  the  existing  waste  tire  storage 
site  shall  cease  storing  waste  tires  by  January  1,  2004. 
(iii)  If  the  county  or  city  determines  not  to  issue  a  permit,  other  written 
authorization,  or  a  modification  to  an  existing  permit  or  approval,  for 
the  existing  waste  tire  storage  site,  the  existing  waste  tire  storage  site 
shall  cease  storing  waste  tires  no  later  than  three  (3)  months  after 
receiving  notice  of  the  determination  not  to  issue  a  permit,  other 
written  authorization,  or  modification  for  the  site. 

(c)  New  waste  tire  storage  sites.  The  current  owner  or  operator  of  a  new 
waste  tire  storage  site  shall  not  commence  waste  tire  storage  at  the  site 
until  the  county  or  city  issues  a  permit  or  other  written  authorization 
permitting  waste  tire  storage. 

(d)  Counties  and  cities  shall  issue  permits  and  other  written  local 
authorizations  for  waste  tire  storage  sites. 

Upon  written  request  from  the  city  council  or  board  of  county  commis- 
sioners to  the  department,  the  department  shall  be  responsible  for  the 
permitting  and  authorization  requirements  of  this  section  with  respect  to 
any  application  submitted  to  the  county  or  city,  in  lieu  of  the  county  or  city. 

(e)  Financial  assurance.  The  owner  or  operator  of  a  waste  tire  storage  site 
shall  maintain  financial  assurance  in  the  form  of  a  cash  bond  payable  to 
the  county  or  city,  in  an  amount  acceptable  to  the  county  or  city  where  the 
waste  tire  storage  site  is  located;  provided  however,  counties  and  cities 
shall  require  a  minimum  initial  financial  assurance  of  two  dollars  and 
fifty  cents  ($2.50)  per  tire  authorized  to  be  stored  at  the  site.  The  amount 
of  financial  assurance  shall  be  adjusted  each  year  in  accordance  with  the 
consumer  price  index  on  the  anniversary  date  of  the  issuance  of  the 
permit  or  other  city  or  county  written  authorization.  Failure  to  adjust  the 
amount  of  financial  assurance  on  the  anniversary  date  each  year  shall 
constitute  failure  to  comply  with  the  provisions  of  this  chapter  and  shall 
result  in  automatic  revocation  of  the  permit  or  other  written  city  or  county 
authorization  and  forfeiture  of  the  bond.  Cities  and  counties  shall  only 
process  an  application  submitted  under  this  section  when  documentation 
submitted  with  the  application  establishes  compliance  with  the  financial 
assurance  requirement  of  this  paragraph. 
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(i)  The  current  owner  or  operator  of  an  existing  waste  tire  storage  site 
shall  comply  with  the  financial  assurance  requirement  of  this  para- 
graph by  October  1,  2003.  Except  that  the  owner  or  operator  of  the 
existing  waste  tire  storage  site  located  in  the  magic  valley  as  provided 
by  rule  of  the  department  shall  comply  with  the  financial  assurance 
requirement  of  this  paragraph  by  July  1,  2005. 

(ii)  The  current  owner  or  operator  of  a  new  waste  tire  storage  site  shall 
comply  with  the  financial  assurance  requirement  of  this  section  prior  to 
commencing  waste  tire  storage  at  the  site. 
Upon  written  request  from  the  city  council  or  board  of  county  commis- 
sioners to  the  department,  the  cash  bond  will  be  written  in  favor  of  the 
department,  in  lieu  of  the  city  or  county.  In  such  cases,  the  department 
will  oversee  use  of  the  bond  should  two  (2)  owners  or  operators  become 
liable  on  the  bond  obligation. 

(f)  Siting.  Counties  and  cities  shall  only  issue  a  permit  or  written 
authorization  to  a  waste  tire  storage  site  when  the  application  establishes 
that  the  proposed  or  existing  site  is  located  on  property  owned  as 
exclusively  for  industrial  use. 

(g)  Application  processing  fee.  Counties  and  cities  may  charge  a  fee  for 
processing  a  waste  tire  storage  site  permit  or  authorization  application  or 
renewal. 

(h)  Records.  Owners  and  operators  of  a  waste  tire  storage  site  shall  record 
and  maintain  on-site  for  a  period  of  three  (3)  years,  operational  records 
including,  but  not  limited  to,  the  daily  quantity  of  tires  transported  to  and 
from  the  site,  and  the  estimated  quantity  of  tires  located  at  the  site. 
(i)  Suspension,  revocation,  renewal  of  permit  or  written  authorization. 
The  county  or  city  may  suspend,  revoke,  or  refuse  to  renew  a  waste  tire 
storage  site's  permit  or  written  authorization  if  the  county  or  city 
determines  that  the  site  is  operating  in  violation  of  any  requirement  of 
this  section  or  any  term  or  condition  of  the  site's  permit  or  written 
authorization. 

(3)  In  the  event  the  current  owner  or  operator  of  an  existing  or  new  waste 
tire  storage  site  fails  to  comply  with  the  requirements  of  this  section,  the 
board  of  county  commissioners  or  city  council  may  declare  the  site  a  public 
nuisance;  and  may  declare  a  public  health  or  safety  emergency  based  on 
potential  fire  hazard,  threat  of  insect  borne  disease,  or  potential  contami- 
nation of  the  state's  ground  or  surface  waters.  If  the  respective  governing 
authority  has  declared  a  public  health  or  safety  emergency,  they  may 
petition  the  board  of  examiners  for,  and  the  board  of  examiners  may 
authorize,  the  issuance  of  deficiency  warrants  for  the  purpose  of  removing 
and  properly  disposing  of  the  tires  upon  the  recommendation  of  the  state  fire 
marshal  in  the  event  of  fire  hazard,  or  the  district  health  department  in  the 
event  of  insect  borne  disease  hazard,  or  the  department  in  the  event  of 
ground  or  surface  water  contamination  hazard. 

(a)  Upon  authorization  of  deficiency  warrants  by  the  board  of  examiners 
in  accordance  with  provisions  of  this  section,  the  state  controller  shall, 
after  notice  to  the  state  treasurer,  draw  deficiency  warrants  in  the 
authorized  amounts  against  the  general  fund. 

(b)  Nothing  contained  in  this  section  shall  be  construed  to  change  or 
impair  any  right  of  recovery  or  subrogation  arising  under  any  other 
provision  of  law. 


155  WASTE  TIRE  DISPOSAL  39-6503 

(c)  The  attorney  general  shall  act  to  fully  recover  all  costs  incurred  by  the 
state  of  Idaho  and  its  political  subdivisions  pursuant  to  this  section. 

History. 

I.C.,  §  39-6502,  as  added  by  2003,  ch.  281, 
§  3,  p.  758. 

STATUTORY  NOTES 

Cross  References.  808;  am.   1993,  ch.  375,  §  2,  p.  1372,  was 

Attorney  general,  §  67-1001  et  seq.  repealed  by  §  2  of  S.L.   1991,  ch.   308,  as 

State  board  of  examiners,  §  67-2001  et  seq.  amended  by  §  8  of  S.L.  1993,  ch.  375,  effective 

State  controller,  §  67-1401  et  seq.  July  1,  1996. 
State  fire  marshal,  §  41-254. 

State  treasurer,  §  67-1201  et  seq.  Compiler's  Notes. 

The  phrase  "the  effective  date  of  this  chap- 
Prior  Laws.  ter"  in  paragraph  (2)(b)  refers  to  the  effective 
Former  §  39-6502,  which  comprised  I.C.,  date  of  S.L.  2003,  ch.  281,  which  was  July  1, 
§  39-6502,  as  added  by  1991,  ch.  308,  §  1,  p.  2003. 

39-6503o  Waste  tire  disposal.  —  (1)  No  person  shall  dispose  of  waste 
tires  on  any  public  or  private  property  in  this  state  or  in  the  waters  of  this 
state  except  at  permitted  public  or  private  municipal  solid  waste  landfills 
which  have  been  approved  to  accept  waste  tires  in  their  operating  plans  as 
specified  in  the  following  subsection. 

(2)  Waste  tires  may  be  disposed  at  a  permitted  public  or  private  munic- 
ipal solid  waste  landfill  with  an  approved  operating  plan  only  if  the  waste 
tires  have  been  processed  to  meet  the  following  criteria: 

(a)  The  volume  of  one  hundred  (100)  unprepared  randomly  selected  whole 
tires  in  one  (1)  continuous  test  period  must  be  reduced  by  at  least 
sixty-five  percent  (65%)  of  the  original  volume  as  specified  in  subsection 

(3)  of  this  section.  No  single  void  space  greater  than  one  hundred 
twenty-five  (125)  cubic  inches  may  remain  in  the  randomly  placed 
processed  tires;  or 

(b)  The  tires  shall  be  reduced  to  an  average  chip  size  no  greater  than 
sixty-four  (64)  square  inches  in  any  randomly  selected  sample  often  (10) 
tires  or  more.  No  more  than  forty  percent  (40%)  of  the  chips  may  exceed 
sixty-four  (64)  square  inches. 

(3)  Tire  volumes  shall  be  calculated  as  follows: 

(a)  Unprocessed  whole  tire  volume  shall  be  calculated  by  randomly 
placing  one  hundred  (100)  unprepared  randomly  selected  whole  tires  in  a 
rectangular  container  and  multiplying  the  depth  of  unprocessed  tires  by 
the  bottom  area  of  the  container. 

(b)  Processed  tire  volume  shall  be  determined  by  randomly  placing  the 
processed  tire  test  quantity  in  a  rectangular  container  and  leveling  the 
surface.  It  shall  be  calculated  by  multiplying  the  depth  of  processed  tires 
by  the  bottom  area  of  the  container. 

History. 

I.C.,  §  39-6503,  as  added  by  2003,  ch.  281, 
§  4,  p.  758. 
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STATUTORY  NOTES 

Prior  Laws.  am.  1993,  ch.  375,  §  3,  p.  1372;  am.  2001,  ch. 

Former  §  39-6503,  comprising  I.C.,  §  39-       103,  §  58,  p.  253,  was  repealed  by  S.L.  2003, 

6503,  as  added  by  1991,  ch.  308,  §  1,  p.  808;      ch.  281,  §  2,  p.  758. 

39-6504.  Transport  of  waste  tires.  —  (1)  No  person  shall  transport 
waste  tires  for  storage  to  any  location  in  this  state  other  than  to  a  waste  tire 
storage  site  for  which  a  city  or  county  has  issued  a  permit  or  other  written 
county  or  city  authorization  in  active  status. 

(2)  No  person  shall  transport  waste  tires  for  disposal  to  any  location  in 
this  state  other  than  to  a  municipal  solid  waste  landfill  which  is  operating 
in  compliance  with  the  requirements  of  section  39-6503,  Idaho  Code. 

(3)  Nothing  in  this  section  shall  prohibit  any  person  from  transporting 
waste  tires  to  facilities  in  the  state  which  possess  a  valid  air  quality  permit, 
provided  the  permit  allows  for  an  approved  beneficial  use  of  the  waste  tires. 

History. 

I.C.,  §  39-6504,  as  added  by  2003,  ch.  281, 
§  5,  p.  758. 

STATUTORY  NOTES 

Prior  Laws.  am.  1993,  ch.  375,  §  4,  p.  1372;  am.  2001,  ch. 

Former  §  39-6504,  comprising  I.C.,  §  39-      103,  §  59,  p.  253  was  repealed  by  S.L.  2003, 

6504,  as  added  by  1991,  ch.  308,  §  1,  p.  808;      ch.  281,  §  2,  p.  758. 

39-6505.  Prohibited  acts.  —  No  person  shall  advertise  or  represent 
himself/herself  as  being  in  the  business  of  accepting  waste  tires  for  trans- 
port, storage,  or  disposal  without  being  in  full  compliance  with  all  the 
provisions  of  this  chapter. 

History. 

I.C.,  §  39-6505,  as  added  by  2003,  ch.  281, 
§  6,  p.  758. 

STATUTORY  NOTES 

Prior  Laws.  §  1,  P-  808  as  amended  by  S.L,  1993,  ch.  375, 

Former  §  39-6505,  which  comprised  I.C.,  §  5,  p.  1372  and  was  repealed  by  S.L.  1991, 
§  39-6505,  as  added  by  S.L.  1991,  ch.  308,      ch.  308,  §§  2  and  3. 

39-6506.  Recycling  and  reuse  of  waste  tires.  —  The  state  of  Idaho 
seeks  to  protect  human  health  and  the  environment  by  encouraging  the 
recycling  and  reuse  of  waste  tires.  Accordingly,  the  legislature  directs  the 
department  to  identify  approved  methods  of  recycling  and  reuse  of  waste 
tires. 

History. 

I.C.,  §  39-6506,  as  added  by  2003,  ch.  281, 
§  7,  p.  758. 
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STATUTORY  NOTES 

Prior  Laws.  am.  1993,  ch.  375,  §  6,  p.  1372;  am.  2001,  ch. 

Former  §  39-6506,  comprising  I.C.,  §  39-  103,  §  60,  p.  253,  was  repealed  by  S.L.  2003, 
6506,  as  added  by  1991,  ch.  308,  §  1,  p.  808;      ch.  281,  §  2,  p.  758. 

39-6507.  Penalties.  —  Any  person  who  knowingly  stores,  transports  or 
disposes  of  a  tire  in  violation  of  the  provisions  of  this  chapter  is  subject  to  a 
civil  penalty  of  not  more  than  five  hundred  dollars  ($500)  per  violation  and 
is  subject  to  the  provisions  of  the  environmental  protection  and  health  act 
contained  in  section  39-108,  Idaho  Code.  Each  tire  so  disposed  of  improperly 
constitutes  a  separate  violation. 

History.  §  1,  p.  808;  am.  1993,  ch.  375,  §  7,  p.  1372; 

I.C.,  §  39-6507,  as  added  by  1991,  ch.  308,      am.  2003,  ch.  281,  §  8,  p.  758. 

STATUTORY  NOTES 

Compiler's  Notes.  be  in  full  force  and  effect  on  and  after  July  1, 

Section  3  of  S.L.  1991,  ch.  308  as  amended  1996.  Any  moneys  in  the  Waste  Tire  Grant 

by  §  8  of  S.L.  1993,  ch.  375  read:  "Section  1  of  Account  which  are  unexpended  or  unencum- 

this  act  shall  be  in  full  force  and  effect  on  and  bered  on  June  30,  1996,  shall  be  transmitted 

after  July  1,  1991.  Section  2  of  this  act  shall  to  the  state  highway  account." 

39-6508.  Purpose.  —  The  state  of  Idaho  supports  and  encourages  the 
reuse  and  recycling  of  waste  tires.  The  legislature  finds  the  paramount 
public  interest  in  regulating  waste  tires  is  to  protect  public  health  and 
safety.  In  particular,  the  legislature  is  concerned  with  eliminating  potential 
fire  hazards;  minimizing  or  eliminating  potential  breeding  grounds  for 
disease-bearing  insects;  and  eliminating  potential  sources  of  surface  and 
ground  water  contamination. 

History. 

I.C.,  §  39-6508,  as  added  by  2003,  ch.  281, 
§  9,  p.  758. 

CHAPTER  66 
BIG  PAYETTE  LAKE  WATER  QUALITY  ACT 


39-6601.  Legislative  intent.  39-6606.  Duties  of  council. 

39-6602.  Definitions.  39-6607.  Organization. 

39-6603.  Establishment  of  the  Big  Payette  39-6608.  Quorum. 

Lake  water  quality  council.  39-6609.  Technical  committee. 

39-6604.  Declaration   of  policies    and   pur-  39-6610.  Citizens  committee. 

poses.  39-6611.  Lake  management  plan. 

39-6605.  Membership.  39-6612.  Accounts. 

39-6601,  Legislative  intent.  —  The  legislature  finds  that  the  waters  of 
Big  Payette  Lake  and  its  watershed  are  threatened  with  deterioration  due 
to  expanding  residential  development,  greater  public  use  and  growing  land 
use  activities,  that  these  pressures  may  endanger  the  drinkability,  economic 
potential,  fisheries,  natural  beauty,  recreational  use,  swimability  and  wild- 
life values  of  the  lake;  that  the  state  holds  all  such  public  lakes  in  trust  for 
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the  use  of  all  its  citizens;  that  to  preserve  and  protect  such  public  lakes  and 
to  increase  and  enhance  the  use  and  enjoyment  of  such  lakes  is  in  the  best 
interest  of  all  the  citizens  of  the  state;  that  natural  lakes  form  an  important 
basis  of  the  state's  economy  and  that  the  increasing  demand  upon  the  lake 
waters  of  this  state  require  coordinated  state  and  local  action  to  protect, 
preserve  and  improve  the  water  qualify  [quality]  of  the  lakes. 

The  legislature  declares  that  it  is  necessary  to  embark  upon  a  program  of 
water  quality  protection  for  the  lake  so  that  future  generations  of  Idahoans 
may  use  and  enjoy  it.  This  act  creates  a  program  to  protect,  preserve  and, 
where  necessary,  improve  the  water  quality  of  the  lake  while  accommodat- 
ing private,  public  and  commercial  activities  to  the  extent  prudent  and 
practicable.  The  program  as  set  forth  in  this  act  shall  require  a  working 
partnership  of  federal,  state  and  local  agencies. 

History. 

I.C.,  §  39-6601,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Compiler's  Notes.  The  term  "this  act"  refers  to  S.L.  1993,  ch. 

The  bracketed  insertion  near  the  end  of  the  200,  which  is  codified  as  §§  39-6601  to  39- 

first  paragraph  was  added  by  the  compiler  to  6612. 
supply  the  probable  intended  word. 

39-6602.    Definitions.  —  Whenever  used  in  this  chapter: 

(1)  "Citizens  committee"  means  the  committee  named  by  the  council 
consisting  of  members  of  the  public. 

(2)  "Council"  means  the  "Big  Payette  Lake  Water  Quality  Council" 
established  in  this  chapter. 

(3)  "Lake"  means  the  Big  Payette  Lake  and  its  watershed  which  shall 
include  all  tributaries ,  and  small  lakes  on  those  tributaries,  to  the  North 
Fork  of  the  Payette  River  above  Big  Payette  Lake.  The  term  "lake"  shall  also 
include  all  tributaries,  and  small  lakes  on  those  tributaries,  that  drain 
directly  into  Big  Payette  Lake  before  the  dam  on  the  North  Fork  of  the 
Payette  Lake  as  it  leaves  Big  Payette  Lake. 

(4)  "Plan"  means  the  comprehensive  water  quality  management  plan  for 
the  lake  to  be  developed  after  the  initial  study,  and  as  modified  over  time. 

(5)  "Pollution"  means  water  pollution  as  defined  in  section  39-103,  Idaho 
Code. 

(6)  "Program"  means  all  the  actions  to  be  performed  by  the  council 
pursuant  to  this  chapter. 

(7)  "Study"  means  the  comprehensive,  scientifically-based  study  of  water 
quality  in  the  lake. 

(8)  "Technical  committee"  means  the  advisory  committee  named  by  the 
council  pursuant  to  this  chapter. 

History. 

I.C,  §  39-6602,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 
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39-6603.  Establishment  of  the  Big  Payette  Lake  water  quality 
council,  —  There  is  hereby  created  a  Big  Payette  Lake  water  quality 
council  for  the  lake.  It  shall  be  the  responsibility  of  the  council  to  develop 
and  implement  the  program  created  in  this  chapter.  The  council  shall  be 
assisted  in  carrying  out  its  responsibilities  by  the  department  of  environ- 
mental quality,  the  local  public  health  district  and  other  appropriate  state 
and  local  agencies  as  needed. 

History. 

I.C.,  §  39-6603,  as  added  by  1993,  ch.  200, 
§  1,  p.  550;  am.  2001,  ch.  103,  §  61,  p.  253. 

STATUTORY  NOTES 

Cross  References.  disbanded  in  March  2005  and  was  replaced  by 

Department     of    environmental     quality,  the  Big  Payette  waterside  advisory  group,  a 

§  39-101  et  seq.  committee  of  agencies  and  citizens  overseen 

Compiler's  Notes.  by  the  department  of  environmental  quality. 

The  Big  Payette  Lake  water  quality  council 

39-6604.  Declaration  of  policies  and  purposes.  —  The  council  shall 
develop  and  implement  a  program  that  includes: 

(1)  The  assembly  of  all  historical  data  on  water  quality  studies  in  the 
lake. 

(2)  An  assessment  of  present  and  projected  land  and  water  uses  related  to 
the  lake. 

(3)  The  performance  of  a  comprehensive,  scientifically-based  study  of 
water  quality  in  the  lake.  This  study  will  include,  but  not  be  limited  to,  all 
point  and  nonpoint  sources  of  nutrients,  bacteria,  sediments  and  potential 
pollution. 

(4)  The  continued  collection  of  important  data  after  the  initial  study  is 
completed  as  required  by  and  for  use  in  a  nutrient  load/lake  response 
predictive  model  which  shall  be  developed  as  part  of  the  initial  study. 

(5)  The  preparation  of  a  water  quality  management  plan  upon  completion 
of  the  initial  study,  such  plan  to  be  updated  regularly  as  new  knowledge 
becomes  available. 

(6)  The  submittal  of  such  plan  to  the  legislature  which  shall  accept, 
modify  or  reject  the  plan.  The  council  will  assist  and  coordinate  the 
implementation  of  the  accepted  plan  with  federal,  state  and  local  authorities 
for  seven  (7)  years  after  acceptance,  after  which  the  council  and  its 
committees  will  disband  and  be  succeeded  by  appropriate  multiagency 
oversight  of  the  plan,  its  modification,  and  maintenance  of  the  nutrient 
load/lake  response  predictive  model.  The  city  council  of  McCall  and  the 
Valley  county  commission  may  establish  appropriate  public  committees  to 
advise  in  matters  related  to  the  implementation  of  the  plan  on  a  continuing 
basis. 

(7)  An  active  public  participation  program  with  stakeholders  and  other 
interested  parties  in  the  design  of  the  study,  and  the  preparation  and 
implementation  of  the  plan,  from  the  beginning  of  the  council's  activities 
and  until  its  disbandment.  This  program  shall  include  regular  reports  to  the 
public  through  forums,  printed  material  and  otherwise  of  lake  conditions, 
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findings  of  the  study  and  progress  in  the  development  and  implementation 
of  the  plan. 

History. 

LC,  §  39-6604,  as  added  by  1993,  ch.  200, 
§  1,  p.  550;  am.  2000,  ch.  27,  §  1,  p.  52. 

STATUTORY  NOTES 

Compiler's  Notes.  the  Big  Payette  waterside  advisory  group,  a 

The  Big  Payette  Lake  water  quality  council      committee  of  agencies  and  citizens  overseen 

disbanded  in  March  2005  and  was  replaced  by      by  the  department  of  environmental  quality. 

39-6605,  Membership.  —  The  council  shall  consist  of  nine  (9)  members 
appointed  by  the  governor.  The  governor  shall  appoint  one  (1)  member  who 
shall  be  a  Valley  county  commissioner  at  the  time  of  their  appointment,  one 
(1)  member  who  shall  be  an  elected  member  of  the  McCall  city  government 
at  the  time  of  their  appointment,  one  (1)  local  resident  to  represent  sporting 
interests  in  the  area,  one  (1)  member  to  represent  lumbering  interests  in  the 
watershed,  one  (1)  member  to  represent  commercial  interests  in  Valley 
county,  and  four  (4)  members  at  large  who  are  full  or  part-time  residents  of 
Valley  county.  The  terms  of  the  members  shall  be  three  (3)  years  with  the 
initial  term  to  be  staggered  in  terms  of  one  (1),  two  (2),  and  three  (3)  years 
by  the  governor  when  he  makes  the  appointment.  Vacancies  shall  be  filled 
by  appointment  of  the  governor  upon  recommendation  of  the  council.  A 
majority  of  the  members  of  the  council  must  maintain  their  primary 
residence  in  Valley  county.  Once  established,  the  council  will  convene  to 
adopt  rules  for  its  operation. 

History. 

I.C.,  §  39-6605,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Compiler's  Notes.  the  Big  Payette  waterside  advisory  group,  a 

The  Big  Payette  Lake  water  quality  council      committee  of  agencies  and  citizens  overseen 

disbanded  in  March  2005  and  was  replaced  by      by  the  department  of  environmental  quality. 

39-6606.  Duties  of  council.  —  The  council  shall  have  the  following 
duties: 

(1)  To  coordinate  activities  related  to  the  study  of  water  quality  in  the 
lake,  the  development  of  a  water  quality  management  plan,  and  the 
implementation  of  that  plan  until  disbandment  as  provided  herein. 

(2)  To  conduct  a  public  awareness  program  to  educate  the  general  public 
on  methods  and  responsibilities  to  protect  the  lake. 

(3)  To  make  an  examination,  as  the  council  deems  necessary,  of  environ- 
mental conditions  in,  upon  and  around  the  lake.  The  objective  shall  be  to 
obtain  a  scientifically  sound  baseline  study  for  planning  future  action  by 
appropriate  authorities. 

(4)  To  undertake  and  complete  a  management  plan  with  recommenda- 
tions for  the  lake  based  upon  such  examination  and  study.  The  plan  to  be 
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prepared  shall  specifically  identify  and  address  lake  protection  concerns 
upon  the  lake  and  within  the  surrounding  watershed  where  land  use,  scenic 
values,  water  uses,  residential  development,  wildlife  habitat,  fisheries, 
industry,  commerce  and  other  forms  of  human  activity  are  both  influenced 
by  the  lake  and  may  reasonably  be  expected  to  significantly  impact  the 
water  quality  of  the  lake. 

(5)  To  promote,  until  disbandment,  the  implementation  of  the  plan  by 
serving  in  an  advisory  capacity  to  those  city,  planning  and  zoning,  county, 
state  and  federal  authorities  with  responsibilities  affecting  lake  manage- 
ment or  lake  water  quality.  The  council  may  recommend,  as  appropriate,  the 
adoption  of  any  statutes,  ordinances,  rules  and  regulations  needed  to 
implement  the  plan. 

(6)  To  consult  with  the  public  and  keep  the  public  informed  through 
public  forums  and  written  reports  of  all  activities  of  the  council. 

(7)  The  duties  of  the  council  are  ongoing  and  continuous  until  its 
disbandment.  The  council  shall  have  the  authority  to  complete  the  exami- 
nation and  study  and  prepare  the  plan  complete  with  recommendations  for 
the  lake  and  its  tributaries. 

(8)  The  council  and  all  its  committees  will  automatically  disband  seven 
(7)  years  after  the  plan,  as  and/or  if,  modified,  is  adopted  by  the  legislature. 
Before  disbandment,  the  council  shall  assist  local,  city,  state  and  federal 
authorities  in  the  establishment  of  a  multiagency  oversight  capability  to 
succeed  the  council. 

(9)  The  council  shall  not  have  any  regulatory  or  enforcement  powers. 

History. 

I.C.,  §  39-6606,  as  added  by  1993,  ch.  200, 
§  1,  p.  550;  am.  2000,  ch.  27,  §  2,  p.  52. 

STATUTORY  NOTES 

Compiler's  Notes.  the  Big  Payette  waterside  advisory  group,  a 

Ine  Big  Fayette  Lake  water  quality  council      committee  of  agencies  and  citizens  overseen 

disbanded  in  March  2005  and  was  replaced  by      by  the  department  of  environmental  quality. 

39-6607.  Organization.  —  (1)  After  appointment,  the  members  of  the 
council  shall  choose  one  (1)  member  as  chairman  of  the  council  and  shall 
elect  a  secretary  and  treasurer  of  the  council  who  may  or  may  not  be 
members  of  the  council.  The  secretary  and  the  treasurer  may  be  one  (1) 
person.  The  secretary  shall  keep  a  record  of  all  council  proceedings,  minutes 
of  all  meetings,  certificates,  contracts,  bonds  given  by  employees  and  all 
corporate  acts  which  shall  be  open  to  inspection  to  all  interested  parties. 

(2)  The  treasurer  shall  keep  strict  and  accurate  accounts  of  all  money 
received  by  and  disbursed  for  and  on  behalf  of  the  council  in  permanent 
records.  The  treasurer  shall  prepare  or  cause  to  be  prepared  annual 
financial  statements  on  a  fiscal  year  basis  ending  June  30  of  each  year.  Such 
financial  statements  shall  be  available  for  inspection  by  any  citizen. 

(3)  Members  of  the  council  shall  serve  without  compensation.  No  member 
shall  receive  any  compensation  as  an  employee  of  the  council  or  otherwise, 
other  than  herein  provided,  and  no  member  of  the  council  shall  be  interested 
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in  any  contract  or  transaction  with  the  council  except  in  his  official 
representative  capacity. 

(4)  It  shall  be  the  duty  of  the  council  to  cause  an  audit  to  be  made  of  all 
financial  affairs  of  the  council  during  each  year  ending  June  30.  A  financial 
statement  shall  be  certified  by  the  person  making  such  audit. 

History. 

I.C.,  §  39-6607,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Compiler's  Notes.  the  Big  Payette  waterside  advisory  group,  a 

The  Big  Payette  Lake  water  quality  council      committee  of  agencies  and  citizens  overseen 

disbanded  in  March  2005  and  was  replaced  by      by  the  department  of  environmental  quality. 

39-6608,  Quorum,  —  (1)  A  majority  of  the  members  of  the  council  shall 
constitute  a  quorum  for  the  transaction  of  business.  A  majority  vote  of  the 
members  present  shall  be  required  to  take  action  with  respect  to  any  matter. 
The  vote  of  each  member  shall  be  individually  recorded. 

(2)  The  council  may  in  other  respects  adopt  its  own  operating  procedures, 
which  procedures  shall  be  made  available  for  public  review. 

History. 

I.C.,  §  39-6608,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Compiler's  Notes.  the  Big  Payette  waterside  advisory  group,  a 

The  Big  Payette  Lake  water  quality  council      committee  of  agencies  and  citizens  overseen 

disbanded  in  March  2005  and  was  replaced  by      by  the  department  of  environmental  quality. 

39-6609,  Technical  committee,  —  To  assist  in  the  development  of  its 
program,  the  council  shall  create  a  technical  committee  which  may  include, 
but  is  not  exclusively  limited  to,  designated  representatives  of  the  public 
health  district,  city  and  county  planning  or  engineering  departments,  the 
county  planning  and  zoning  commission,  the  McCall  water  and  sewer 
district,  department  of  environmental  quality,  department  of  lands,  depart- 
ment offish  and  game,  department  of  parks  and  recreation,  department  of 
water  resources,  state  soil  and  water  conservation  commission,  United 
States  forest  service,  United  States  army  corps  of  engineers,  United  States 
agricultural  conservation  and  stabilization  services,  United  States  natural 
resources  conservation  service,  United  States  geological  survey,  United 
States  environmental  protection  agency  and  representatives  proposed  by 
interests  in  agriculture,  environmental  protection,  forest  products,  sporting 
and  mining.  Indian  tribes  may  nominate  a  representative  for  the  technical 
committee.  Members  shall  serve  without  state  compensation  except  such 
normal  compensation  received  by  members  who  are  state,  city,  county, 
district  or  federal  employees  serving  in  the  normal  course  and  scope  of  their 
employment. 
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History.  §  1,  p.  550;  am.  2001,  ch.  103,  §  62,  p.  253; 

I.C.,  §  39-6609,  as  added  by  1993,  ch.  200,      am.  2010,  ch.  279,  §  27,  p.  719. 

STATUTORY  NOTES 

Amendments.  Compiler's  Notes. 

The  2010  amendment,  by  ch.  279,  in  the  The  Big  Payette  Lake  water  quality  council 

first  sentence,  substituted  "state  soil  and  wa;  disbanded  in  March  2005  and  was  replaced  by 

ter  conservation  commission    for    state  soil  the  Bi    p      tte  waterside  advisory  group,  a 

conservation   commission     and    substituted  .?,        r           •          j    -a- 

«tt  m.  j  ax  j.           j.       i  committee  of  agencies  and  citizens  overseen 

united  States  natural  resources  conserva-  u^j       _*        .•.    *        •              j.  i        i-i. 

,.              .    „,.     «TT  .,    ,  a,    ,          .,  by  the  department  of  environmental  quality, 

tion  service  for  United  States  soil  conserva-  ^        J 

tion  service." 

39-6610.  Citizens  committee.  —  The  council  shall  create  a  citizens 
committee  comprised  of  citizens  who  express  an  interest  in  the  council's 
program  for  the  lake,  the  study  and  the  plan.  Citizens  performing  volunteer 
services  in  support  of  the  council's  program  shall  be  automatic  members  of 
the  citizens  committee.  Members  of  the  citizens  committee  may  meet  with 
the  council  with  full  right  to  participate  in  all  proceedings  and  discussions 
except  that  citizen  committee  members  shall  not  be  voting  members. 

History. 

I.C.,  §  39-6610,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Compiler's  Notes.  the  Big  Payette  waterside  advisory  group,  a 

The  Big  Payette  Lake  water  quality  council      committee  of  agencies  and  citizens  overseen 

disbanded  in  March  2005  and  was  replaced  by      by  the  department  of  environmental  quality. 

39-6611.  Lake  management  plan.  —  (1)  When  the  council  has  re- 
ceived and  accepted  the  study,  it  shall  make  the  same  available  to  all 
appropriate  and  interested  city,  county,  health  district,  state  and  federal 
agencies  and  to  any  interested  individual  or  affected  lake  agency  or 
association.  For  a  period  of  ninety  (90)  days  after  dissemination,  any 
interested  agency  or  person  may  submit  written  suggestions,  comments  or 
proposals  for  the  lake  management  plan  or  recommendations  to  the  council. 

(2)  The  council  shall  thereafter  prepare  a  lake  management  plan  and 
recommendations  which  shall  be  completed  within  one  hundred  eighty  (180) 
days  after  dissemination  of  the  examination  and  baseline  study. 

(3)  The  council  shall  identify  sources  and  types  of  pollution  within  the 
planning  area  and  identify  existing  and  potential  programs  and  measures 
by  which  this  pollution  might  be  abated,  and  summarize  the  past  successes 
of  these  efforts,  including  notable  voids  in  funding,  regulatory  powers  or 
interagency  coordination. 

(4)  The  council  shall  identify  present  and  future  water  and  land  uses 
within  the  watershed  and  comment  on  the  implication  of  these  various  uses 
on  the  lake. 

(5)  Once  completed,  the  council  shall  provide  copies  of  its  plan  and 
recommendations  to  all  agencies,  persons  and  associations  who  have  indi- 
cated an  interest  in  the  examination  and  baseline  study.  The  council  shall 
thereupon  provide  for  one  (1)  or  more  public  hearings  upon  its  lake 
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management  plan  and  recommendations  with  notice  given  as  provided  in 
chapter  52,  title  67,  Idaho  Code. 

(6)  After  receiving  the  information  obtained  at  the  public  hearing(s),  the 
council  shall  make  such  changes  and  revisions  as  it  deems  necessary  and 
within  thirty  (30)  days  after  such  public  hearing,  but  in  no  event  later  than 
the  next  regular  session  of  the  Idaho  legislature,  the  council  shall  submit 
the  plan  to  the  legislature. 

(7)  The  legislature  shall,  within  the  next  regular  session  during  or  after 
which  it  receives  the  plan,  accept,  reject  or  modify  the  plan.  Such  accepted 
or  modified  plan  shall  have  the  force  and  effect  of  law. 

(8)  Thereafter,  the  council  shall  assist  public  and  governmental  authori- 
ties to  adopt  and  enforce  the  provisions  of  the  plan  for  which  that  authority 
has  a  responsibility.  Before  its  disbandment,  the  council  shall  also  assist 
these  authorities  to  establish  an  ongoing  joint-agency  oversight  responsibil- 
ity for  the  plan  and  its  recommendations. 

History. 

I.C.,  §  39-6611,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Compiler's  Notes.  committee  of  agencies  and  citizens  overseen 

The  Big  Payette  Lake  water  quality  council  by  the  department  of  environmental  quality, 

disbanded  in  March  2005  and  was  replaced  by  The  letter  "s"  enclosed  in  parentheses  so 

the  Big  Payette  waterside  advisory  group,  a  appeared  in  the  law  as  enacted. 

39-6612,  Accounts,  —  (1)  There  is  hereby  created  in  the  state  treasury 
a  dedicated  fund  known  as  the  Payette  Lake  trust  account.  Moneys  in  the 
Payette  Lake  trust  account  may  come  from  appropriations,  grants,  gifts, 
donations,  use  fees  or  such  other  sources  as  may  be  authorized  by  the 
legislature.  Moneys  in  the  account  shall  be  exclusively  for  the  development 
and  implementation  of  the  program.  Moneys  in  the  account  may  only  be 
expended  pursuant  to  appropriation,  and  then  only  as  authorized  by  a 
resolution  duly  adopted  by  a  majority  of  the  council. 

(2)  There  is  hereby  created  in  the  state  treasury  a  dedicated  fund  known 
as  the  Big  Payette  Lake  water  quality  council  administrative  account.  All 
money  in  the  account  is  to  be  derived  exclusively  from  private,  nongovern- 
mental funding  sources.  All  money  in  the  account  is  appropriated  continu- 
ously to  the  council  to  be  used  exclusively  to  defray  the  costs  of  council 
administration.  The  account  shall  not  be  subject  to  the  provisions  of  the 
standard  appropriations  act  of  1945. 

History. 

I.C.,  §  39-6612,  as  added  by  1993,  ch.  200, 
§  1,  p.  550. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

Standard  appropriations  act  of  1945,  §  67-  The  Big  Payette  Lake  water  quality  council 

3601  et  seq.  disbanded  in  March  2005  and  was  replaced  by 
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the  Big  Payette  waterside  advisory  group,  a      Effective  Dates. 

committee  of  agencies  and  citizens  overseen  Section  2  of  S.L.  1993,  ch.  200  declared  an 

by  the  department  of  environmental  quality.       emergency.  Approved  March  26,  1993. 

CHAPTER  67 

TREASURE  VALLEY  AND  REGIONAL  AIR  QUALITY 

COUNCIL  ACT 

SECTION.  SECTION. 

39-6701.  Legislative   statement   of  findings  gional  air  quality  council  

and  intent.  Powp™ 

39-6702.  Establishment  of  the  Treasure  Val-  OA/.^rt    ~       -rowers^ 

ley  air  quality  council.  39-6710.  Quorum  —  Procedures. 

39-6703.  Establishment    of   a   regional    air  39-6711.  Treasure  Valley  air  quality  plan. 

quality  council  —  Petition.  39-6712.  Implementation    of   the    Treasure 

39-6704.  Establishment  of  a  citizens  commit-  VaUey  air  quality  plan 

39-6705.  Definitions.  39-6713.  Treasure  Valley  air  quality  trust 
39-6706.  Declaration   of  policies    and   pur-  fund. 

poses.  39-6714.  Air  quality  plan  of  a  regional  air 
39-6707.  Membership  of  the  Treasure  Valley  quality  council. 

air  quality  council.  „  «_„  _  T      ,  .         „  .       _ 

39-6708.  Membership  of  a  regional  air  qual-  39-6715.  Implementation  of  a  regional  air 

ity  council.  quality  plan. 

39-6709.  Duties  of  the  Treasure  Valley  air  39-6716.  Regional  fund. 

quality  council  and   any  re-  39-6717.  Savings  clause. 

39-6701.    Legislative  statement  of  findings  and  intent.  —  (1)  The 

legislature  finds  that  the  air  quality  in  certain  regions  of  the  state  is 
threatened  with  deterioration.  This  deterioration  may  endanger  the 
breathability,  economic  potential,  public  health,  natural  beauty,  recre- 
ational use  and  livability  in  various  regions  of  the  state.  It  is  the  intent  of 
the  legislature  in  establishing  this  chapter  to  preserve  and  protect  the  air 
quality  of  the  entire  state. 

(2)  The  legislature  declares  that  it  is  necessary  to  embark  upon  a 
program  of  air  quality  protection  for  future  generations  of  Idahoans.  This 
chapter  establishes  a  treasure  valley  air  quality  council  and  also  allows  for 
the  creation  of  regional  air  quality  councils  as  necessary  to  protect,  preserve 
and,  where  necessary,  improve  the  quality  of  air  in  a  specified  geographical 
area  while  accommodating  private,  public  and  commercial  activities.  The 
plan  developed  by  an  air  quality  council  as  set  forth  in  this  chapter  shall 
require  a  working  partnership  of  state  and  local  agencies  of  government  as 
well  as  the  private  sector. 

History. 

I.C.,  §  39-6701,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6702.  Establishment  of  the  Treasure  Valley  air  quality  coun- 
cil* —  There  is  hereby  established  a  Treasure  Valley  air  quality  council 
within  the  Idaho  department  of  environmental  quality.  It  shall  be  the 
responsibility  of  the  council  to  develop  a  plan  and  carry  out  the  duties 
established  by  this  chapter.  The  council  shall  be  assisted  in  its  work  by  the 
department  of  environmental  quality  and  other  appropriate  state  and  local 
agencies  as  needed. 
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History. 

I.C.,  §  39-6702,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

STATUTORY  NOTES 

Cross  References. 

Department     of    environmental     quality, 
§  39-101  et  seq. 

39-6703.  Establishment  of  a  regional  air  quality  council  —  Peti- 
tion. —  (1)  There  is  hereby  authorized  the  establishment  of  regional  air 
quality  councils  within  the  Idaho  department  of  environmental  quality. 

(2)  Any  ten  (10)  persons  living  within  the  boundaries  of  a  geographical 
area  proposed  for  the  establishment  of  a  regional  air  quality  council  may  file 
a  petition  with  the  board  of  environmental  quality  within  the  department  of 
environmental  quality  requesting  a  regional  air  quality  council  be  estab- 
lished. The  petition  shall  set  forth: 

(a)  The  proposed  name  of  the  regional  air  quality  council; 

(b)  The  needs,  in  the  interest  of  the  public  health,  safety  and  welfare,  for 
such  a  council; 

(c)  The  geographical  boundaries  of  the  territory  proposed  for  develop- 
ment of  a  plan  by  a  council;  and 

(d)  A  request  that  the  board  duly  define  the  geographic  boundaries  for  a 
council. 

(3)  Within  thirty  (30)  days  after  such  petition  has  been  filed  with  the 
board,  it  shall  cause  due  notice  to  be  given  of  a  proposed  hearing  upon  the 
petition.  After  such  hearing,  if  the  board  determines  upon  the  facts  pre- 
sented at  the  hearing  and  upon  such  other  relevant  facts  and  information  as 
may  be  available,  that  there  is  need  in  the  interest  of  the  public  health, 
safety  and  welfare,  for  the  establishment  of  a  regional  air  quality  council,  it 
shall  approve  the  petition  and  shall  make  and  record  such  approval.  The 
board  shall  immediately  as  practicable  notify  the  governor  by  forwarding  a 
copy  of  the  board's  approval  to  the  governor.  Within  a  reasonable  time,  but 
not  to  exceed  ninety  (90)  days,  the  governor  shall  appoint  members  to  that 
regional  air  quality  council  in  accordance  with  the  provisions  of  section 
39-6708,  Idaho  Code. 

(4)  It  shall  be  the  responsibility  of  any  council  established  under  this 
chapter  to  develop  a  plan  and  carry  out  the  duties  established  by  this 
chapter.  The  council  shall  be  assisted  in  its  work  by  the  department  of 
environmental  quality  and  other  appropriate  state  and  local  agencies  as 
needed. 

History. 

I.C.,  §  39-6703,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

STATUTORY  NOTES 

Cross  References. 

Board  of  environmental  quality,  §  39-107. 
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39-6704.  Establishment  of  a  citizens  committee,  —  Each  council 
established  under  the  provisions  of  this  chapter  shall  create  a  citizens 
committee  comprised  of  citizens  who  express  an  interest  in  the  council's 
purpose  and  work.  Citizens  performing  volunteer  services  in  support  of  the 
work  of  a  council  shall  automatically  be  members  of  the  citizens  committee. 
Members  of  the  citizens  committee  may  meet  with  the  council  with  full  right 
to  attend  all  proceedings  and  discussions  and  submit  comments,  except  that 
citizen  committee  members  shall  not  be  voting  members. 

History. 

I.C.,  §  39-6704,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6705.    Definitions*  —  Whenever  used  in  this  chapter: 

(1)  "Air  pollution"  means  air  pollution  as  defined  in  section  39-103,  Idaho 
Code. 

(2)  "Air  quality  plan"  means  the  comprehensive,  air  quality  management 
plan  for  a  specified  regional  area  as  developed  and  modified  by  a  regional  air 
quality  council. 

(3)  "Citizens  committee"  means  the  committee  consisting  of  members  of 
the  public  created  pursuant  to  section  39-6704,  Idaho  Code,  by  an  air  quality 
council  established  under  the  provisions  of  this  chapter. 

(4)  "Council"  means  a  regional  air  quality  council  established  pursuant  to 
this  chapter. 

(5)  "Local  governing  agency"  means  a  county  or  city  government  agency. 

(6)  "Specified  regional  area"  means  a  county  or  counties,  or  a  defined 
geographical  area  where  air  quality  is  threatened. 

(7)  "Study"  means  the  comprehensive,  scientifically-based  study  of  air 
quality  in  a  specified  regional  area  including  the  study  of  air  quality  in  the 
Treasure  Valley. 

(8)  "Treasure  Valley"  means  the  geographic  boundaries  encompassed  by 
Ada  and  Canyon  counties. 

(9)  "Treasure  Valley  air  quality  council"  means  the  regional  air  quality 
council  established  in  section  39-6702,  Idaho  Code. 

(10)  "Treasure  Valley  air  quality  plan"  means  the  comprehensive,  air 
quality  management  plan  for  Ada  and  Canyon  counties  as  developed  and 
modified  by  the  Treasure  Valley  air  quality  council. 

History. 

I.C.,  §  39-6705,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6706.  Declaration  of  policies  and  purposes.  —  The  Treasure 
Valley  air  quality  council,  and  any  regional  air  quality  council  established 
pursuant  to  this  chapter,  shall  develop  and  implement  an  air  quality  plan  in 
accordance  with  the  environmental  protection  and  health  act,  sections 
39-101  through  39-130,  Idaho  Code,  that  includes: 

(1)  The  compilation  of  all  historical  data  on  air  quality  studies  in  the 
Treasure  Valley,  or  in  a  specified  regional  area; 
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(2)  An  assessment  of  present  and  projected  emissions  related  to  the 
Treasure  Valley,  or  related  to  a  specified  regional  area; 

(3)  The  completion  of  a  comprehensive,  scientifically-based  study  of  air 
quality  in  the  Treasure  Valley,  or  in  a  specified  regional  area; 

(4)  A  description  of  actions  to  be  taken  by  governmental  agencies  and 
nongovernmental  entities  to  protect,  preserve  and,  when  necessary,  improve 
the  air  quality  in  the  Treasure  Valley,  or  in  a  specified  regional  area;  and 

(5)  The  submittal  of  an  air  quality  management  plan  to  the  legislature 
which  may  reject  the  plan  in  whole  or  in  part  pursuant  to  a  concurrent 
resolution.  The  Treasure  Valley  air  quality  council,  and  any  regional  air 
quality  council  established  pursuant  to  this  chapter,  shall  assist  and 
coordinate  the  implementation  of  the  accepted  plan  with  federal,  state  and 
local  authorities  for  seven  (7)  years  after  acceptance,  after  which  the 
Treasure  Valley  air  quality  council,  or  any  regional  air  quality  council,  and 
its  committees  shall  disband. 

History. 

I.C.,  §  39-6706,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6707.  Membership  of  the  Treasure  Valley  air  quality  council. 
—  (1)  The  Treasure  Valley  air  quality  council  shall  consist  of  fourteen  (14) 
members  appointed  by  the  governor.  The  governor  shall  appoint  one  (1) 
member  who  shall  be  an  Ada  county  commissioner;  one  (1)  member  who 
shall  be  a  Canyon  county  commissioner;  one  (1)  member  who  is  an  elected 
member  of  a  city  government  in  Ada  county;  one  (1)  member  who  is  an 
elected  member  of  a  city  government  in  Canyon  county;  two  (2)  members 
who  represent  agricultural  interests  in  the  Treasure  Valley;  two  (2)  mem- 
bers who  represent  commercial  interests  in  the  Treasure  Valley;  two  (2) 
members  from  manufacturing  or  food  processing  industries  located  in  the 
Treasure  Valley;  two  (2)  members  from  recognized  Idaho  environmental 
organizations;  and  two  (2)  members  at  large  who  are  full-time  residents  of 
Ada  or  Canyon  county. 

(2)  The  terms  of  the  members  shall  be  three  (3)  years  with  the  initial  term 
to  be  staggered  in  terms  of  one  (1),  two  (2),  and  three  (3)  years  by  the 
governor  when  he  makes  the  original  appointment. 

(3)  The  governor  shall  designate  one  (1)  member  to  serve  as  chair  of  the 
Treasure  Valley  air  quality  council. 

(4)  Vacancies  shall  be  filled  by  appointment  of  the  governor. 

(5)  All  members  of  the  Treasure  Valley  council  shall  maintain  their 
primary  residence  in  either  Ada  or  Canyon  county  during  the  term  of  the 
member's  appointment. 

History. 

I.C.,  §  39-6707,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6708*  Membership  of  a  regional  air  quality  council.  —  (1)  A 
council  shall  consist  of  fourteen  (14)  members  appointed  by  the  governor. 
The  governor  shall  appoint  two  (2)  members  from  each  of  the  following 
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categories:  two  (2)  members  who  are  county  commissioners  within  the 
specified  regional  area;  two  (2)  members  who  are  at  the  time  of  appointment, 
elected  members  of  a  city  government  in  the  specified  regional  area;  two  (2) 
members  who  represent  agricultural  interests  in  the  specified  regional  area; 
two  (2)  members  who  represent  commercial  interests  in  the  specified 
regional  area;  two  (2)  members  from  industries  located  in  the  specified 
regional  area;  two  (2)  members  from  recognized  Idaho  environmental 
organizations;  and  two  (2)  members  at  large  who  are  full-time  residents  of 
the  specified  regional  area. 

(2)  The  terms  of  the  members  shall  be  three  (3)  years  with  the  initial  term 
to  be  staggered  in  terms  of  one  (1),  two  (2),  and  three  (3)  years  by  the 
governor  when  he  makes  the  original  appointments. 

(3)  The  governor  shall  designate  one  (1)  member  to  serve  as  chair  of  the 
council. 

(4)  Vacancies  shall  be  filled  by  appointment  of  the  governor. 

(5)  All  members  of  a  council  shall  maintain  their  primary  residence  in  the 
specified  regional  area  during  the  term  of  the  member's  appointment. 

History. 

I.C.,  §  39-6708,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6709.  Duties  of  the  Treasure  Valley  air  quality  council  and  any 
regional  air  quality  council  —  Powers.  —  (1)  The  Treasure  Valley  air 
quality  council,  and  any  regional  council  established  pursuant  to  this 
chapter,  shall  have  the  following  duties: 

(a)  To  coordinate  activities  related  to  the  study  of  air  quality,  the 
development  of  an  air  quality  plan  for  the  area,  and  oversee  the  imple- 
mentation of  that  plan. 

(b)  To  conduct  a  public  awareness  program  to  educate  the  general  public 
on  methods  and  responsibilities  to  protect  the  air  shed. 

(c)  To  examine,  as  the  Treasure  Valley  or  regional  council  deems  neces- 
sary, air  quality  conditions  in,  upon  and  around  the  Treasure  Valley,  or  in, 
upon  and  around  a  specified  regional  area.  The  objective  shall  be  to  obtain 
a  scientifically-sound  baseline  study  for  planning  future  action  by  appro- 
priate federal,  state  and  local  government,  and  the  private  sectors. 

(d)  To  promote,  until  dissolution,  the  implementation  of  the  Treasure 
Valley  air  quality  plan,  or  the  air  quality  plan  of  a  regional  council,  by 
serving  in  an  advisory  capacity  to  those  local,  state  and  federal  govern- 
ment agencies  with  responsibilities  affecting  air  quality  Any  council  may 
recommend,  as  appropriate,  the  adoption  of  any  statutes,  ordinances, 
policies  and  rules  needed  by  such  governmental  agencies  to  implement 
the  plan. 

(e)  To  consult  with  the  public  and  keep  the  public  informed  of  activities  of 
the  council  through  public  forums  and  written  reports. 

(f)  To  establish  a  citizens  committee  pursuant  to  section  39-6704,  Idaho 
Code. 

(g)  To  perform  its  duties  continuously  until  its  dissolution. 

(h)  Prior  to  the  automatic  dissolution  of  the  council  and  all  its  committees 
seven  (7)  years  after  the  council's  plan  is  adopted  by  the  legislature,  to 
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assist   local,    state   and   federal   agencies   in   the   establishment   of  a 

multiagency  oversight  capability  to  succeed  the  council. 

(2)  A  council  shall  not  have  any  regulatory  or  enforcement  powers. 

History. 

LC,  §  39-6709,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6710.  Quorum  —  Procedures.  —  (1)  A  majority  of  the  members  of 
the  Treasure  Valley  air  quality  council,  or  a  regional  council,  shall  constitute 
a  quorum  for  the  transaction  of  business.  A  majority  vote  of  the  members 
present  shall  be  required  to  take  action  with  respect  to  any  matter. 

(2)  The  Treasure  Valley  air  quality  council,  or  a  regional  council,  may 
adopt  its  own  operating  rules  and  procedures  which  shall  be  made  available 
to  the  public. 

History. 

LC,  §  39-6710,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6711.  Treasure  Valley  air  quality  plan.  —  (1)  The  Treasure 
Valley  air  quality  council  shall  complete  a  draft  plan  by  July  1,  2006.  It  shall 
make  the  study  available  to  all  appropriate  and  interested  local,  state  and 
federal  agencies  and  to  any  interested  persons.  For  a  period  of  ninety  (90) 
days  after  dissemination,  any  interested  agency  or  person  may  submit 
written  suggestions,  comments  or  proposals  for  the  plan,  or  recommenda- 
tions to  the  council. 

(2)  The  council  shall  thereafter  prepare  a  final  Treasure  Valley  air  quality 
plan  which  shall  be  completed  within  one  hundred  eighty  (180)  days  after 
dissemination  of  the  study. 

(3)  The  council  shall  identify  in  the  plan  all  known  present  and  future  air 
issues  in  Ada  and  Canyon  counties. 

(4)  Once  completed,  the  council  shall  provide  copies  of  its  plan  to  all 
agencies  and  persons  who  have  indicated  an  interest  in  the  study.  The 
council  shall  thereupon  provide  for  one  (1)  or  more  public  hearings  upon  its 
plan  and  recommendations  with  notice  given  as  provided  in  chapter  52,  title 
67,  Idaho  Code. 

(5)  After  receiving  the  information  obtained  at  the  public  hearing,  the 
council  shall  make  such  changes  and  revisions  as  it  deems  necessary  and 
within  thirty  (30)  days  after  such  public  hearing,  but  in  no  event  later  than 
the  next  regular  session  of  the  Idaho  legislature,  the  council  shall  submit 
the  plan  to  the  legislature. 

(6)  The  legislature  may,  within  the  next  regular  session  during  or  after 
which  it  receives  the  plan,  reject  the  plan  in  whole  or  in  part  by  concurrent 
resolution. 

(7)  Thereafter,  the  council  shall  assist  in  the  implementation  of  the 
provisions  of  the  plan.  Before  its  dissolution,  the  council  shall  also  assist 
these  local,  state  and  federal  agencies  to  establish  an  ongoing,  joint-agency 
oversight  responsibility  for  the  plan. 
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History. 

I.C.,  §  39-6711,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6712.    Implementation  of  the  Treasure  Valley  air  quality  plan. 

—  To  the  greatest  extent  practicable,  all  Idaho  state  and  local  government 
agencies  shall  implement  the  plan  and  its  recommendations.  In  circum- 
stances where  any  state  or  local  government  agency  chooses  not  to  so 
incorporate  and  implement  any  element  of  the  plan,  any  such  agency  shall 
provide  to  the  council  in  writing  the  reasons  why  such  incorporation  and 
implementation  have  not  been  adopted. 

History. 

I.C.,  §  39-6712,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6713,  Treasure  Valley  air  quality  trust  fund.  —  There  is  hereby 
created  in  the  state  treasury  a  dedicated  fund  known  as  the  "Treasure  Valley 
Air  Quality  Trust  Fund"  which  shall  be  referred  to  as  the  Treasure  Valley 
fund.  Moneys  in  the  Treasure  Valley  fund  may  come  from  grants,  gifts, 
donations,  use  fees  or  such  other  sources  as  may  be  authorized  by  the 
legislature.  Moneys  in  the  fund  shall  be  used  exclusively  for  the  purpose  of 
fulfillment  of  the  statutorily-required  duties  of  the  Treasure  Valley  air 
quality  council.  Moneys  in  the  fund  may  only  be  expended  as  authorized  by 
a  resolution  duly  adopted  by  a  majority  of  the  council. 

History. 

I.C.,  §  39-6713,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6714.    Air  quality  plan  of  a  regional  air  quality  council.  —  ( 1)  A 

regional  air  quality  council  shall  develop  and  accept  the  study  within  one  (1) 
year  after  establishment  of  the  council.  It  shall  make  the  study  available  to 
all  appropriate  and  interested  local,  state  and  federal  agencies  and  to  any 
interested  persons.  For  a  period  of  ninety  (90)  days  after  dissemination,  any 
interested  agency  or  person  may  submit  written  suggestions,  comments  or 
proposals  for  the  plan,  or  recommendations  to  the  council. 

(2)  The  council  shall  thereafter  prepare  a  final  regional  air  quality  plan 
which  shall  be  completed  within  one  hundred  eighty  (180)  days  after 
dissemination  of  the  study. 

(3)  The  council  shall  identify  present  and  future  air  issues  in  the  specified 
regional  area. 

(4)  Once  completed,  the  council  shall  provide  copies  of  its  plan  to  all 
agencies  and  persons  who  have  indicated  an  interest  in  the  study.  The 
council  shall  thereupon  provide  for  one  (1)  or  more  public  hearings  upon  its 
plan  and  recommendations  with  notice  given  as  provided  in  chapter  52,  title 
67,  Idaho  Code. 

(5)  After  receiving  the  information  obtained  at  the  public  hearing,  the 
council  shall  make  such  changes  and  revisions  as  it  deems  necessary  and 
within  thirty  (30)  days  after  such  public  hearing,  but  in  no  event  later  than 
the  next  regular  session  of  the  Idaho  legislature,  the  council  shall  submit 
the  plan  to  the  legislature. 
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(6)  The  legislature  shall,  within  the  next  regular  session  during  or  after 
which  it  receives  the  plan,  accept,  reject  or  modify  the  plan  by  concurrent 
resolution. 

(7)  Thereafter,  the  council  shall  assist  in  the  adoption  and  enforcement  of 
the  provisions  of  the  plan.  Before  its  dissolution,  the  council  shall  also  assist 
these  local,  state  and  federal  agencies  to  establish  an  ongoing,  joint-agency 
oversight  responsibility  for  the  plan. 

History. 

I.C.,  §  39-6714,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6715.  Implementation  of  a  regional  air  quality  plan,  —  To  the 
greatest  extent  practicable,  all  Idaho  state  and  local  government  agencies 
shall  incorporate  and  implement  the  plan  and  its  recommendations.  In 
circumstances  where  any  state  or  local  government  agency  chooses  not  to 
implement  any  element  of  the  plan,  any  such  agency  shall  provide  to  the 
council  a  written  explanation  of  its  failure  to  implement  that  portion  of  the 
plan. 

History. 

I.C.,  §  39-6715,  as  added  by  2005,  ch.  206, 
§  1,  p.  616. 

39-6716.  Regional  fund,  —  There  is  hereby  created  in  the  state 
treasury  a  dedicated  fund  known  as  the  "Regional  Air  Quality  Trust  Fund" 
which  shall  be  referred  to  as  the  regional  fund.  Moneys  in  the  regional  fund 
may  come  from  grants,  gifts,  donations,  use  fees  or  such  other  sources  as 
may  be  authorized  by  the  legislature.  Moneys  in  the  fund  shall  be  used 
exclusively  for  the  purpose  of  fulfillment  of  the  statutorily-required  duties  of 
a  regional  air  quality  council.  Moneys  in  the  fund  may  only  be  expended  as 
authorized  by  a  resolution  duly  adopted  by  a  majority  of  a  council. 

History. 

I.C.,  §  39-6716,  as  added  by  2005,  ch.  206, 
§  1,  P-  616. 

39-6717.  Savings  clause.  —  Nothing  in  this  chapter  shall  alter  or 
affect  the  provisions  of  section  39-114,  Idaho  Code,  on  the  open  burning  of 
crop  residue. 

History. 

I.C.,  §  39-6717,  as  added  by  2005,  ch.  206, 
§  1,  p.  616;  am.  2008,  ch.  71,  §  5,  p.  191. 

STATUTORY  NOTES 

Amendments.  Effective  Dates. 

The  2008  amendment,  by  ch.  71,  substi-  Section  6  of  SX.  2008,  ch.  71  declared  an 

tuted  "section  39-114"  for  "chapter  48,  title  22"      emergency.  Approved  March  7,  2008. 
and  "on  the  open  burning  of  crop  residue"  for 
"on  smoke  management  and  crop  residue  dis- 
posal." 
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CHAPTERS  68,  69 

[RESERVED] 

CHAPTER  70 
SALE  AND  DISPOSAL  OF  BATTERIES 

SECTION.  SECTION. 

39-7001.  Definition  of  lead  acid  battery.  39-7004.  Penalties. 

39-7002.  Disposal  of  lead  acid  batteries. 
39-7003.  Sale  of  lead  acid  batteries  —  Fee  — 
Notice. 

39-7001.  Definition  of  lead  acid  battery.  —  For  the  purpose  of  this 
chapter,  "lead  acid  battery"  means  a  battery  with  a  core  of  elemental  lead 
and  a  capacity  of  six  (6)  or  more  volts  which  is  suitable  for  use  in  farm 
equipment,  construction  equipment,  a  motor  vehicle  or  a  boat.  Batteries 
only  suitable  for  motor  cycles,  off-road  recreation  vehicles  or  lawn  and 
garden  equipment  are  exempt  from  the  fees  in  this  chapter. 

History. 

I.C.,  §  39-7001,  as  added  by  1991,  ch.  292, 
§  1,  p.  752. 

39-7002.  Disposal  of  lead  acid  batteries.  —  (1)  The  disposal  of  lead 
acid  batteries  in  landfills  and  the  incineration  of  those  batteries  is  prohib- 
ited. An  owner  or  operator  of  a  solid  waste  disposal  facility  shall  not 
knowingly  accept  a  lead  acid  battery  for  disposal  unless  the  owner  or 
operator  is  removing  lead  acid  batteries  from  the  waste  stream  for  recycling. 
A  lead  acid  battery  shall  be  discarded  or  disposed  of  only  as  follows: 

(a)  A  lead  acid  battery  retailer  or  wholesaler  may  deliver  a  lead  acid 
battery  to  any  one  (1)  of  the  following: 
(i)  A  permitted  secondary  lead  smelter, 
(ii)  A  battery  manufacturer. 

(iii)  A  collection  or  recycling  facility  authorized  by  the  federal  environ- 
mental protection  agency  or  department  of  environmental  quality. 
(iv)  In  the  case  of  battery  retailers  only,  an  agent  of  a  battery  whole- 
saler. 

(v)  A  landfill  operator  who  offers  collection  services  for  recycling  lead 
acid  batteries. 
(2)  A  person  other  than  a  lead  acid  battery  retailer  or  wholesaler  may 
deliver  a  lead  acid  battery  to  any  of  the  following: 

(a)  A  lead  acid  battery  retailer  or  wholesaler. 

(b)  A  permitted  secondary  lead  smelter. 

(c)  A  collection  or  recycling  facility  authorized  by  the  federal  environmen- 
tal protection  agency  or  the  department  of  environmental  quality. 

(d)  A  landfill  operator  who  offers  collection  services  for  recycling  lead  acid 
batteries. 
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History. 

I.C.,  §  39-7002,  as  added  by  1991,  ch.  292, 
§  1,  p.  752;  am.  2001,  ch.  103,  §  63,  p.  253. 

39-7003,  Sale  of  lead  acid  batteries  —  Fee  —  Notice.  —  (1)  A  lead 
acid  battery  seller  shall  accept  from  customers  at  the  point  of  transfer  used 
lead  acid  batteries  of  the  type  and  quantity  sold  at  that  point  of  transfer  and 
may  accept  additional  batteries.  A  lead  acid  battery  seller  shall  post  a 
written  notice  which  is  clearly  visible  in  the  public  sales  area  of  the 
establishment  and  which  contains  the  following  language: 

"It  is  unlawful  to  dispose  of  a  motor  vehicle  battery  or  other  lead 
acid  battery  in  a  landfill  or  any  unauthorized  site. 
Recycle  all  used  batteries." 

The  seller  is  required  by  law  to  accept  used  lead  acid  batteries.  When  any 
new  lead  acid  battery  is  purchased,  an  additional  fee  often  dollars  ($10.00) 
will  be  charged  unless  a  used  battery  is  returned  for  refund  within  thirty 
(30)  days. 

(2)  Each  person  who  purchases  a  new  lead  acid  battery  shall  be  assessed 
a  fee  often  dollars  ($10.00)  per  battery  by  the  seller.  A  seller  shall  refund  the 
ten  dollar  ($10.00)  fee  to  any  person  who  presents  a  used  lead  acid  battery 
to  the  seller  with  a  receipt  for  the  purchase  of  a  new  battery  from  that  seller 
within  the  thirty  (30)  day  period  immediately  following  the  purchase.  A 
seller  may  keep  any  lead  acid  battery  fee  moneys  which  are  not  properly 
claimed  within  thirty  (30)  days  after  the  date  of  sale. 

(3)  All  lead  acid  batteries  sold  after  July  1,  1992,  shall  bear  a  universally 
accepted  recycling  symbol. 

(4)  An  advertisement  or  other  printed  promotional  material  related  to  the 
sale  of  lead  acid  batteries  shall  contain  the  following  notice  in  bold  print: 

"A  fee  is  imposed  on  the  purchase  of  each  new  lead  acid  battery 
unless  a  used  battery  is  returned  where  applicable." 

(5)  The  provisions  of  this  section  do  not  apply  to  a  person  whose  sales  of 
batteries  are  not  in  the  ordinary  course  of  business. 

(6)  A  wholesale  seller  of  lead  acid  batteries  who  sells  batteries  to  this 
state,  to  a  political  subdivision  of  this  state  or  to  a  private  entity  which 
resells  the  batteries  is  not  subject  to  the  fees  in  this  chapter. 

(7)  A  person  or  entity  who  manufactures  or  sells  equipment  or  vehicles, 
the  final  product  of  which  includes  a  lead  acid  battery  as  a  component  part, 
is  not  subject  to  the  fees  in  this  chapter  as  long  as  the  lead  acid  battery  is 
attached  to  and  is  a  component  part  of  said  equipment  or  vehicle. 

History. 

I.C.,  §  39-7003,  as  added  by  1991,  ch.  292, 
§  1,  p.  752;  am.  2009,  ch.  172,  §  1,  p.  550. 

STATUTORY  NOTES 

Amendments.  the  fee  amounts  in  subsections  (1)  and  (2) 

The  2009  amendment,  by  ch.  172,  increased      from  $5  to  $10. 
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Effective  Dates. 

Section  2  of  S.L.  2009,  ch.  172  declared  an 
emergency.  Approved  April  17,  2009. 

39-7004.  Penalties.  —  (1)  A  person  who  improperly  disposes  of  a 
battery  in  violation  of  the  provisions  of  this  chapter  is  subject  to  a  civil 
penalty  of  not  more  than  five  hundred  dollars  ($500)  per  violation  and  is 
subject  to  the  penalty  provisions  of  the  environmental  protection  and  health 
act  contained  in  chapter  1,  title  39,  Idaho  Code.  Each  battery  which  is  so 
disposed  of  improperly  constitutes  a  separate  violation. 

(2)  A  person  who  knowingly  violates  any  provision  of  this  chapter  other 
than  as  described  in  subparagraph  (1)  of  this  section  is  subject  to  a  civil 
penalty  of  not  more  than  one  hundred  dollars  ($100)  per  violation. 

History. 

I.C.,  §  39-7004,  as  added  by  1991,  ch.  292, 
§  1,  p.  752. 

CHAPTER  71 

HAZARDOUS  SUBSTANCE  EMERGENCY  RESPONSE 

ACT 

SECTION.  SECTION. 

Qo'^no'  ?h0^tl^le\c   i-  j  39-7109.  Right  to  claim  reimbursement. 

3™!  Definlttns.  gS  PUrP°SeS*  39"7110-  Deficiency  warrants  for  reimburse- 

39-7104.  Military  division  —  Powers  and  du-  .       ment  of  resP°nse  costs. 

ties.  39-7111.  Liability  for  release  of  a  hazardous 
39-7105.  Local  emergency  response  authori-  substance. 

ties  —  Designation.  39-7112.  Cost  recovery  and  civil  remedies. 

39-7106.  Local  emergency  response  authori-  39-7113.  Persons  rendering  assistance  relat- 

ties  —  Powers  and  duties.  ing  to  hazardous  substance  in- 

39-7107.  State    disaster    preparedness    act  cidents    —    Good    Samaritan 

controls  disaster  emergencies,  limited  immunity. 

except  for  the  liability  of  re-  39-7114.  Private   emergency  response  plan 

sponsible  persons.  approval. 

39-7108.  Notification  of  release  is  required.  39-7115.  Severability. 

39-7101.  Short  title.  —  This  chapter  may  be  known  and  cited  as  the 
"Idaho  Hazardous  Substance  Response  Act." 

History. 

I.C.,  §  39-7101,  as  added  by  1991,  ch.  242, 
§  1,  P-  582. 

39-7102.  Legislative  findings  and  purposes.  —  (1)  The  legislature 
of  the  state  of  Idaho  finds: 

(a)  That  the  state  has  a  duty  to  protect  the  health,  safety  and  welfare  of 
the  people  of  Idaho; 

(b)  That  the  protection  and  preservation  of  Idaho's  environment  promotes 
the  health,  safety  and  welfare  of  her  people; 

(c)  That  the  unexpected  and  uncontrolled  releases  or  threat  of  releases  of 
hazardous  substances  constitute  a  threat  to  the  people  and  environment 
of  Idaho;  and 

(d)  That  knowledgeable  persons,  governmental  entities  and  organiza- 
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tions  should  be  encouraged  to  lend  expert  assistance  in  the  event  of  a 
hazardous  substance  incident. 

(2)  Therefore,  it  is  hereby  declared  that  the  purposes  of  the  provisions  of 
this  chapter  are: 

(a)  To  facilitate  emergency  response  planning  and  coordination  at  a  state 
and  local  level; 

(b)  To  provide  for  the  prompt  response  and  containment  of  releases  or 
threats  of  release  of  hazardous  or  potentially  hazardous  substances  to 
include  explosives  and  weapons  of  mass  destruction; 

(c)  To  provide  liability  for  emergency  response  costs  associated  with 
responding  to  hazardous  substances  incidents; 

(d)  To  encourage  knowledgeable  persons,  governmental  entities  and 
organizations  to  lend  assistance  by  providing  them  with  limited  immunity 
from  civil  liability;  and 

(e)  To  provide  a  mechanism  for  recovery  of  costs  incurred  by  the  state  and 
local  governments  in  responding  to  emergency  hazardous  substance 
incidents  to  be  used  in  lieu  of,  and  not  in  addition  to,  cost  recovery 
mechanisms  or  claims  for  relief  provided  by  applicable  federal  laws.  By 
enacting  this  chapter,  it  is  the  intent  of  the  legislature  that  the  state  and 
local  governments  elect  to  proceed  in  state  courts  under  the  provisions  of 
this  chapter  and  other  provisions  of  state  law  rather  than  in  federal  court 
under  federal  laws,  where  necessary  to  recover  emergency  response  costs. 
There  is  no  provision  for  cost  recovery  for  a  hazardous  substance  incident 
response  occurring  on  private  property  where  the  owner  responds  to  the 
incident  with  the  approval  of  the  incident  commander. 

History. 

I.C.,  §  39-7102,  as  added  by  1991,  ch.  242, 
§  1,  p.  582;  am.  2009,  ch.  281,  §  1,  p.  844. 

STATUTORY  NOTES 

Amendments.  (2)(b),  inserted  "or  potentially  hazardous"  and 

The  2009  amendment,  by  ch.  281,  in  sub-  added  "to  include  explosives  and  weapons  of 

sections  (l)(c)  and  (2)(b),  inserted  "or  threats  mass  destruction";  and,  in  subsection  (2)(c), 

of  release"  or  similar  language;  in  subsection  inserted  "responding  to." 

39-7103.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Bureau"  means  the  bureau  of  homeland  security  within  the  military 
division. 

(2)  "Emergency"  means  a  release  or  threat  of  release  which  in  the 
reasonable  judgment  of  the  local  emergency  response  authority  in  consul- 
tation with  the  bureau,  threatens  immediate  harm  to  the  environment  or 
the  health  and  safety  of  any  individual  and  which  requires  immediate  action 
for  the  containment  or  control  of  a  hazardous  or  potentially  hazardous 
substance  to  prevent,  minimize  or  mitigate  harm  to  the  public  health,  safety 
or  the  environment  which  may  result  if  action  is  not  taken. 

(3)  "Hazardous  substance  incident"  means  an  emergency  circumstance 
requiring  a  response  by  the  state  emergency  response  team  or  the  local 
emergency  response  authority  to  monitor,  assess  and  evaluate  a  release  or 
threat  of  a  release  of  a  hazardous  or  potentially  hazardous  substance.  A 
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hazardous  substance  incident  may  require  containment  or  confinement  or 
both,  but  does  not  include  site  cleanup  or  remediation  efforts  after  the 
incident  commander  has  determined  the  emergency  has  ended. 

(4)  "Hazardous  substance"  means: 

(a)  Any  "hazardous  substance"  within  the  scope  of  section  101(14)  of  the 
federal  comprehensive  environmental  response,  compensation  and  liabil- 
ity act  (CERCLA),  42  U.S.C.  9601(14); 

(b)  Any  hazardous  substance  within  the  scope  of  section  104  of  the  federal 
hazardous  materials  transportation  act,  49  U.S.C.  1803,  and  the  federal 
department  of  transportation  regulations  promulgated  pursuant  thereto; 

(c)  Any  extremely  hazardous  substance  within  the  scope  of  section  302  of 
the  federal  emergency  planning  and  community  right-to-know  act,  42 
U.S.C.  11002;  and 

(d)  Any  explosive  or  weapon  of  mass  destruction  utilized  or  threatened  to 
be  utilized  in  an  act  of  terrorism,  crime  or  other  threat  to  public  safety. 

(5)  "Incident  commander"  is  the  person  in  charge  of  all  responders  to  a 
hazardous  substance  incident  and  who  is  identified  in  the  Idaho  hazardous 
materials  emergency  incident  command  and  response  plan  or  the  private 
emergency  response  plan. 

(6)  "Local  emergency  response  authority"  means  those  persons  desig- 
nated under  section  39-7105,  Idaho  Code,  by  the  city,  county,  or  the  military 
division  to  be  first  responders  to  hazardous  substance  incidents. 

(7)  "Military  division"  means  the  military  division  of  the  office  of  the 
governor. 

(8)  "Person"  means  any  individual,  public  or  private  corporation,  partner- 
ship, joint  venture,  association,  firm,  trust,  estate,  the  United  States  or  any 
department,  institution,  or  agency  thereof,  the  state  or  any  department, 
institution,  or  agency  thereof,  any  municipal  corporation,  county,  city,  or 
other  political  subdivision  of  the  state,  or  any  other  legal  entity  whatsoever 
which  is  recognized  by  law  as  the  subject  of  rights  and  duties. 

(9)  "Potentially  hazardous  substance"  means  any  substance  which  in  the 
reasonable  judgment  of  the  local  emergency  response  authority  in  consul- 
tation with  the  bureau  is  likely  a  hazardous  substance, 

(10)  "Private  emergency  response  plan"  means  a  plan  designed  to  respond 
to  emergency  releases  of  hazardous  or  potentially  hazardous  substances  at 
a  specific  facility  or  under  a  specific  set  of  conditions. 

(11)  "Release"  means  any  spilling,  leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  escaping,  dumping  or  disposing  of  a  hazardous  or 
potentially  hazardous  substance,  or  the  threat  of  the  same,  into  the 
environment.  "Release"  does  not  include  any  discharge  of  a  hazardous 
substance  into  the  environment  which  is  authorized  by  limits  and  conditions 
in  a  federal  or  state  permit  relating  to  the  protection  of  public  health  or  the 
environment  so  long  as  the  permitted  activity  from  which  the  release  occurs 
is  in  compliance  with  applicable  limits  and  conditions  of  the  permit. 

(12)  "State  emergency  response  team"  means  one  (1)  of  the  state  emer- 
gency response  teams  authorized  by  the  military  division  to  respond  to 
hazardous  substance  incidents. 

(13)  "Threat  of  release"  means  the  release  of  a  hazardous  or  potentially 
hazardous  substance  is  likely. 
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History.  2004,  ch.  58,  §  1,  p.  268;  am.  2009,  ch.  281, 

I.C.,  §  39-7103,  as  added  by  1991,  ch.  242,      §  2,  p.  844. 
§  1,  p.  582;  am.  1997,  ch.  121,  §  1,  p.  357;  am. 

STATUTORY  NOTES 

Cross  References.  Federal  References. 

Bureau  of  homeland  security,  §  46-1004.  The  reference  to  49  U.S.C.  1803  in  subsec- 

Military  division,  §  67-802.  tion  (4)(b)  should  have  been  to  49  vsc  App 

^£o^nntS'     ^        ,  u      i.   no,  .        1803,  which  was  repealed  in  1994.  See  now  49 

I  he  2009  amendment,  by  ch.  281,  rewrote      USCS  §  5103 
the  section  to  the  extent  that  a  detailed  com- 
parison is  impracticable,  adding  paragraph 
(4)(d)  and  subsections  (9)  and  (13). 

39-7104.  Military  division  —  Powers  and  duties.  —  (1)  The  mili- 
tary division  through  the  bureau  of  homeland  security  shall  implement  the 
provisions  of  this  chapter  and  direct  the  activities  of  its  staff  and,  in  so 
doing,  the  military  division  may: 

(a)  Through  the  bureau,  in  accordance  with  the  laws  of  the  state,  hire,  fix 
the  compensation,  and  prescribe  the  powers  and  duties  of  such  other 
individuals,  including  consultants,  emergency  teams  and  committees,  as 
may  be  necessary  to  carry  out  the  provisions  of  this  chapter. 

(b)  Create  and  implement  state  emergency  response  teams  that  have 
appropriately  trained  personnel  and  necessary  equipment  to  respond  to 
hazardous  substance  incidents.  The  military  division  shall  enter  into  a 
written  agreement  with  each  entity  or  person  providing  equipment  or 
services  to  a  designated  emergency  response  team.  The  teams  shall  be 
available  and  may  respond  to  hazardous  substance  incidents  at  the 
direction  of  the  military  division  or  its  designee  or  local  incident  com- 
mander. 

(c)  Contract  with  persons  to  meet  state  emergency  response  needs  for  the 
teams  and  response  authorities. 

(d)  Advise,  consult  and  cooperate  with  agencies  of  the  state  and  federal 
government,  other  states  and  their  state  agencies,  cities,  counties,  tribal 
governments  and  other  persons  concerned  with  emergency  response  and 
matters  relating  to  and  arising  out  of  hazardous  substance  incidents. 

(e)  Encourage,  participate  in,  or  conduct  studies,  investigations,  training, 
research,  and  demonstrations  for  and  with  state  emergency  response 
teams,  local  emergency  response  authorities  and  other  interested  persons. 

(f)  Collect  and  disseminate  information  relating  to  emergency  response  to 
hazardous  substance  incidents. 

(g)  Accept  and  administer  loans,  grants,  or  other  funds  or  gifts,  condi- 
tional or  otherwise,  made  to  the  state  for  emergency  response  activities 
provided  for  in  this  chapter. 

(h)  Submit  an  annual  report  prior  to  February  1  to  the  governor  and  to 

the  legislature  concerning  emergency  response  to  hazardous  substance 

incidents. 

(i)  Prepare,  coordinate,  implement  and  update  a  statewide  hazardous 

materials  incident  command  and  response  plan  that  coordinates  state  and 

local  emergency  response  authorities  to  respond  to  hazardous  substance 

incidents  within  the  state  for  approval  by  the  legislature.  The  plan  shall 
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address  radiation,  explosive  and  weapons  of  mass  destruction  incidents. 
The  Idaho  hazardous  materials  incident  command  and  response  plan 
shall  be  consistent  with  and  a  part  of  the  Idaho  state  disaster  plan 
provided  in  section  46-1006,  Idaho  Code,  after  legislative  approval. 

(2)  The  military  division  shall  have  the  powers  and  duties  of  a  state 
emergency  response  commission  under  the  federal  emergency  planning  and 
community  right-to-know  act,  42  U.S.C.  section  11001  et  seq. 

(3)  The  military  division  may  promulgate  rules  and  procedures  to  govern 
reimbursement  of  claims  pursuant  to  this  chapter. 

(4)  All  state  agencies  and  institutions  will  cooperate  and  provide  staff 
assistance  to  the  military  division  in  carrying  out  its  duties  under  this 
chapter. 

History.  1998,ch.99,§  1,  p.  347;  am.  2004,  ch.  58,  §  2, 

LC,  §  39-7104,  as  added  by  1991,  ch.  242,      p.  268;  am.  2009,  ch.  281,  §  3,  p.  844. 
§  1,  p.  582;  am.  1997,  ch.  121,  §  2,  p.  357;  am. 

STATUTORY  NOTES 

Cross  References.  "explosive  and  weapons  of  mass  destruction" 

Military  division,  §  67-802.  in  the  second  sentence  in  subsection  (l)(i). 

Amendments. 

The  2009  amendment,  by  ch.  281,  inserted 

39-7105.  Local  emergency  response  authorities  —  Designation. 
—  (1)  It  is  the  purpose  of  the  provisions  of  this  section  to  provide  for  the 
designation  of  local  emergency  response  authorities  for  hazardous  sub- 
stance incidents. 

(2)  Cities  and  counties  shall  designate  the  local  emergency  response 
authorities  for  hazardous  substance  incidents  that  occur  within  their 
respective  jurisdictions.  Cities  and  counties  are  encouraged  to  appoint  a 
response  authority  whose  members  will  become  trained  in  hazardous 
substance  incident  response. 

(a)  The  governing  body  of  every  city  shall  designate  by  ordinance  or 
resolution  a  local  emergency  response  authority  for  hazardous  substance 
incidents  occurring  within  the  corporate  limits  of  such  city.  A  city  may 
designate  the  county  as  its  emergency  response  authority  and  participate 
in  the  county  plan  for  hazardous  substance  incident  response,  and  shall 
notify  the  county  of  that  designation  in  writing. 

(b)  The  board  of  county  commissioners  of  every  county  in  the  state  shall 
designate  by  ordinance  or  resolution  a  local  emergency  response  authority 
for  hazardous  substance  incidents  occurring  within  the  unincorporated 
area  of  such  county. 

(c)  The  governing  body  of  every  city  and  every  board  of  county  commis- 
sioners shall  notify  the  military  division  and  Idaho  emergency  medical 
services  communications  center  of  its  designated  local  emergency  re- 
sponse authority.  Such  notification  shall  be  in  writing  and  shall  occur  as 
soon  as  practicable,  and,  in  any  event,  no  later  than  sixty  (60)  calendar 
days  after  this  chapter  becomes  effective.  Thereafter,  any  changes  in  such 
designations  shall  be  communicated  to  the  military  division  and  Idaho 
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emergency  medical  services  communications  center  no  later  than  ten  (10) 
working  days  before  such  change  becomes  effective. 
(d)  If  no  local  emergency  response  authority  having  the  ability  to  respond 
to  a  hazardous  substance  incident  exists  within  a  city  or  county  or  if  such 
a  political  subdivision  is  unable  to  obtain  the  services  of  an  emergency 
response  authority  by  way  of  a  mutual  aid  agreement,  contract  or 
otherwise,  such  city  or  county  may  petition  the  military  division  to 
designate  an  emergency  response  authority  to  respond  to  hazardous 
substance  incidents  within  the  petitioning  political  subdivision's  jurisdic- 
tion. The  military  division,  in  consultation  with  such  political  subdivision, 
may  thereafter  designate  appropriate  local  emergency  response  authori- 
ties. 

(3)  If  a  hazardous  substance  incident  occurs  in  an  area  in  which  no  local 
emergency  response  authority  has  been  designated,  or  if  the  Idaho  state 
police  has  been  designated  as  the  local  emergency  response  authority,  the 
Idaho  state  police  shall  be  the  local  emergency  response  authority  for  such 
hazardous  substance  incident  for  the  purposes  of  this  section. 

History.  am.  1997,  ch.  121,  §  3,  p.  357;  am.  2000,  ch. 

I.C.,  §  39-7105,  as  added  by  1991,  ch.  242,      469,  §  101,  p.  1450. 
§  1,  p.  582;  am.  1995,  ch.  116,  §  24,  p.  386; 

STATUTORY  NOTES 

Cross  References.  in  paragraph  (2)(c)  refers  to  the  effective  date 

Emergency    communications    commission,      of  this  chapter,  as  enacted  by  S.L.  1991,  ch. 

§  31-4815,  242,  which  was  April  4,  1991. 

Idaho  state  police,  §  67-2901  et  seq. 

Effective  Dates. 

Compiler's  Notes.  Section  30  of  S.L.  1995,  ch.  116  declared  an 

The  phrase  "this  chapter  becomes  effective"      emergency.  Approved  March  14,  1995. 

39-7106,  Local  emergency  response  authorities  —  Powers  and 
duties.  —  (1)  Every  local  emergency  response  authority  designated  in  or 
pursuant  to  this  chapter  will  respond  to  a  hazardous  substance  incident 
occurring  within  its  jurisdiction  in  a  fashion  consistent  with  the  Idaho 
hazardous  materials  emergency  incident  command  and  response  plan 
except  as  provided  in  a  private  emergency  response  plan.  The  local  emer- 
gency response  authority  will  also  respond  to  a  hazardous  substance 
incident  which  initially  occurs  within  its  jurisdiction  but  which  spreads  to 
another  jurisdiction.  If  a  hazardous  substance  incident  occurs  on  a  boundary 
between  two  (2)  jurisdictions  or  in  an  area  where  the  jurisdiction  is  not 
readily  ascertainable,  the  first  local  emergency  response  authority  to  arrive 
at  the  scene  of  the  incident  will  perform  the  initial  emergency  response. 

(2)  The  incident  commander  shall  declare  the  hazardous  substance 
incident  ended  when  the  threat  to  public  health  and  safety  has  ended  and 
the  threat  to  the  environment  has  been  minimized. 

(3)  Mutual  aid  agreements  or  contracts  are  encouraged  among  govern- 
mental entities,  private  parties,  local  emergency  response  authorities  and 
the  military  division  in  order  to  safely  respond  to  hazardous  substance 
incidents.  Further,  mutual  aid  agreements  are  encouraged  among  govern- 
mental entities,  local  emergency  response  authorities  and  the  military 
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division  with  other  similar  entities  in  other  states  and  Canada  in  order  to 
ensure  appropriate  response  to  hazardous  substance  incidents. 

(4)  Any  local  emergency  response  authority  designated  in  or  pursuant  to 
the  provisions  of  section  39-7105,  Idaho  Code,  may  request  the  military 
division  to  provide  assistance  consistent  with  the  Idaho  hazardous  materi- 
als emergency  incident  command  and  response  plan. 

History. 

I.C.,  §  39-7106,  as  added  by  1991,  ch.  242, 
§  1,  p.  582;  am.  1997,  ch.  121,  §  4,  p.  357. 

39-7107.  State  disaster  preparedness  act  controls  disaster  emer- 
gencies, except  for  the  liability  of  responsible  persons,  —  In  the  event 
a  disaster  emergency  or  local  disaster  emergency  is  declared  by  proper 
authority  as  defined  and  set  forth  in  chapter  10,  title  46,  Idaho  Code,  as  a 
result  of  a  hazardous  substance  incident,  the  provisions  of  chapter  10,  title 
46,  Idaho  Code,  shall  govern,  except  that  the  provisions  of  section  39-7109, 
Idaho  Code,  shall  govern  reimbursement  of  emergency  response  costs  and 
the  provisions  of  sections  39-7111  and  39-7112,  Idaho  Code,  shall  govern  the 
liability  of  and  cost  recovery  against  persons  responsible  for  hazardous 
substance  incidents  resulting  in  disaster  emergencies  in  any  case. 

History. 

I.C.,  §  39-7107,  as  added  by  1991,  ch.  242, 
§  1,  p.  582. 

39-7108.  Notification  of  release  is  required.  —  (1)  Any  person  who 
has  responsibility  for  reporting  a  release  under  the  federal  comprehensive 
environmental  response,  compensation  and  liability  act  (CERCLA),  42 
U.S.C.  9603,  shall,  as  soon  as  practicable  after  he  has  knowledge  of  any  such 
reportable  release  other  than  a  permitted  release  or  as  exempted  in  section 
39-7108(3),  Idaho  Code,  notify  the  military  division  of  such  release. 

(2)  Any  person  who  has  responsibility  for  reporting  a  release  under  the 
federal  emergency  planning  and  community  right-to-know  act,  42  U.S.C. 
11001  et  seq.,  shall  as  soon  as  practicable  after  he  has  knowledge  of  any  such 
reportable  release  other  than  a  permitted  release  notify  the  military 
division  of  such  release. 

(3)  Any  facility  having  a  release  reportable  under  section  39-7108(1), 
Idaho  Code,  shall  not  be  required  to  report  the  release  to  the  military 
division  if  the  following  circumstances  are  met: 

(a)  Such  release  is  not  reportable  under  subsection  (2)  of  section  39-7108, 
Idaho  Code. 

(b)  The  facility  has  an  approved  private  emergency  response  plan  that 
details  how  such  spills  shall  be  responded  to  and  reported. 

This  provision  does  not  relieve  the  facility  from  any  reporting  required 
under  other  federal  statutory,  regulatory  or  other  permit  authorities. 

(4)  The  military  division  shall  immediately  notify  the  department  of 
environmental  quality  of  any  release  reported  to  the  military  division.  Such 
reporting  to  the  military  division  shall  fulfill  all  state  reporting  require- 
ments for  the  department  of  environmental  quality. 

(5)  Any  person  who  does  not  notify  the  military  division  in  accordance 
with  the  provisions  of  section  39-7108,  Idaho  Code,  shall  be  liable  for  a  civil 
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penalty  of  a  sum  not  to  exceed  one  thousand  dollars  ($1,000)  for  each  day  the 
violation  continues  to  a  maximum  of  twenty-five  thousand  dollars  ($25,000). 
(6)  No  penalty  pursuant  to  this  section  shall  occur  if  an  incident  occurs  on 
private  property  and  results  in  no  offsite  environmental  damage. 

History.  §  1,  p.  582;  am.  1997,  ch.  121,  §  5,  p.  357;  am. 

I.C.,  §  39-7108,  as  added  by  1991,  ch.  242,   2001,  ch.  103,  §  64,  p.  253. 

39-7109.  Right  to  claim  reimbursement,  —  (1)  State  emergency 
response  teams  and  local  emergency  response  authorities  may  submit 
claims  to  the  military  division  for  reimbursement  of  the  following  docu- 
mented costs  incurred  as  a  result  of  their  response  to  a  hazardous  substance 
incident: 

(a)  Disposable  materials  and  supplies  acquired,  consumed  and  expended 
specifically  for  the  purpose  of  the  response; 

(b)  Compensation  of  employees  for  the  time  and  efforts  devoted  specifi- 
cally to  the  response  that  are  not  otherwise  provided  for  in  the  applicant's 
operating  budget,  (e.g.,  overtime  pay  for  permanent  full-time  and  other 
than  full-time  employees,  recalled  personnel  or  responding  when  out  of 
jurisdiction); 

(c)  Rental  or  leasing  of  equipment  used  specifically  for  the  response  (e.g., 
protective  equipment  or  clothing,  scientific  and  technical  equipment); 

(d)  Replacement  costs  for  equipment  owned  by  the  applicant  that  is 
contaminated  beyond  reuse  or  repair,  if  the  applicant  can  demonstrate 
that  the  equipment  was  a  total  loss  and  that  the  loss  occurred  as  a  result 
of  the  response  (e.g.,  self-contained  breathing  apparatus  irretrievably 
contaminated  during  the  response); 

(e)  Decontamination  of  equipment  contaminated  during  the  response; 

(f)  Special  technical  services  specifically  required  for  the  response  (e.g., 
costs  associated  with  the  time  and  efforts  of  local  and  state  personnel  to 
recover  the  costs  of  response  and  of  technical  experts/specialists  not 
otherwise  provided  for  by  the  local  government); 

(g)  Medical  monitoring  or  treatment  of  response  personnel; 

(h)  Laboratory  costs  for  purposes  of  analyzing  samples  taken  during  the 

response;  and 

(i)  Disposal  costs.  Such  costs  may  be  reimbursed  as  provided  in  this 

chapter. 
Reimbursement  for  the  costs  identified  in  paragraphs  (a)  through  (c)  of  this 
subsection  will  not  exceed  the  duration  of  the  response. 

(2)  A  private  person,  who  is  not  a  part  of  the  state  emergency  response 
team  or  a  local  emergency  response  authority  and  is  not  liable  under  section 
39-7111,  Idaho  Code,  may  submit  a  claim  to  the  military  division  for  costs 
identified  in  section  39-7109,  Idaho  Code,  if  their  response  was  requested  by 
the  incident  commander. 

(3)  Claims  for  reimbursement  shall  be  submitted  to  the  military  division 
within  sixty  (60)  days  after  termination  of  the  hazardous  substance  incident 
for  the  state's  determination  of  payment,  if  any. 

(4)  Reimbursements  shall  only  be  paid  after  the  military  division  finds 
that  the  actions  by  the  state  emergency  response  team  or  the  local 
emergency  response  authority  were  taken  in  response  to  a  hazardous 
substance  incident  as  defined  in  this  chapter. 
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(5)  The  state  of  Idaho  shall  be  subrogated  to  the  rights  of  any  such  person 
so  reimbursed  to  the  extent  of  such  reimbursement. 

History.  §  1,  p.  582;  am.  1997,  ch.  121,  §  6,  p.  357;  am. 

I.C.,  §  39-7109,  as  added  by  1991,  ch.  242,      2009,  ch.  281,  §  4,  p.  844. 

STATUTORY  NOTES 

Amendments.  Compiler's  Notes. 

The  2009  amendment,  by  ch.  281,  in  the         The  words  in  parentheses  so  appeared  in 
introductory  paragraph  in  subsection  (1),  de-      the  law  as  enacted, 
leted  "and  containment  of"  following  "their 
response  to";   and,  in  subsection  (l)(f),  in- 
serted "local  and  state  personnel  to  recover 
the  costs  of  response  and  of." 

39-7110,  Deficiency  warrants  for  reimbursement  of  response 
costs.  —  (1)  The  military  division  shall  review  all  claims  for  reimburse- 
ment and  make  recommendations  as  to  payment  or  nonpayment  of  the 
claims  to  the  board  of  examiners  within  one  hundred  twenty  (120)  days  after 
termination  of  the  hazardous  substance  incident.  The  board  of  examiners 
may  authorize  the  issuance  of  deficiency  warrants  for  the  purpose  of 
reimbursing  reasonable  and  documented  costs  associated  with  emergency 
response  actions  taken  pursuant  to  this  chapter.  The  costs  associated  with 
routine  firefighting  procedures  shall  not  be  reimbursable  costs  under  this 
chapter. 

(2)  Deficiency  warrants  authorized  by  the  board  of  examiners  shall  not 
exceed  the  sum  of  one  hundred  thousand  dollars  ($100,000)  for  reimburse- 
ment of  all  claims  made  as  a  result  of  a  single  hazardous  substance  incident. 
In  the  event  all  claims  for  reimbursement  for  a  single  hazardous  substance 
incident  exceed  the  sum  of  one  hundred  thousand  dollars  ($100,000),  the 
board  of  examiners  shall  determine  an  appropriate  and  equitable  basis  of 
payment  of  reimbursements. 

(3)  Upon  authorization  of  deficiency  warrants  by  the  board  of  examiners 
in  accordance  with  the  provisions  of  this  section,  the  state  controller  shall 
draw  deficiency  warrants  in  the  authorized  amounts  against  the  general 
fund. 

(4)  Nothing  contained  in  this  section  shall  be  construed  to  change  or 
impair  any  right  of  recovery  or  subrogation  arising  under  any  other 
provisions  of  law. 

History.  am.  1997,  ch.  121,  §  7,  p.  357;  am.  2003,  ch. 

I.C.,  §  39-7110,  as  added  by  1991,  ch.  242,      32,  §  21,  p.  115. 
§  1,  p.  582;  am.  1994,  ch.  180,  §  75,  p.  420; 

STATUTORY  NOTES 

Cross  References.  after  the  first  Monday  in  January,  1995  [Jan- 
Board  of  examiners,  §  67-2001  et  seq.  uary  2,  1995]  if  the  amendment  to  the  Con- 
State  controller,  §  67-1001  et  seq.  stitution  of  Idaho  changing  the  name  of  the 

state  auditor  to  state  controller  [1994  S.J.R. 

Effective  Bates.  No.  109,  p.  1493]  was  adopted  at  the  general 

Section  241  of  S.L.  1994,  ch.  180  provided  election  held  on  November  8, 1994.  Since  such 

that  such  act  should  become  effective  on  and  amendment  was  adopted,  the  amendment  to 
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this  section  by  §  75  of  S.L.  1994,  ch.   180 
became  effective  January  2,  1995. 

39-7111.  Liability  for  release  of  a  hazardous  substance.  —  (1)  Any 
person  who  owns,  controls,  transports,  or  causes  the  release  or  threat  of 
release  of  a  substance  which  is  involved  in  a  hazardous  substance  incident 
shall  be  strictly  liable  for  the  costs  arising  out  of  a  hazardous  substance 
incident,  identified  in  section  39-7112,  Idaho  Code.  There  shall  be  no 
liability  under  this  chapter  for  a  person  otherwise  liable  who  can  establish 
by  a  preponderance  of  the  evidence  that: 

(a)  The  hazardous  substance  incident  was  caused  solely  by: 
(i)  An  act  of  God; 

(ii)  An  act  of  war; 

(hi)  An  act  or  omission  of  a  third  party,  other  than  an  employee  or  agent 

of  the  potentially  liable  person  if: 

1.  The  potentially  liable  person  exercised  reasonable  care  with  re- 
spect to  the  substance  involved,  taking  into  consideration  the  char- 
acteristics of  the  substance  in  light  of  all  relevant  facts  and  circum- 
stances; and 

2.  The  potentially  liable  person  took  precautions  against  foreseeable 
acts  or  omissions  of  any  such  third  party  and  the  consequences  that 
could  foreseeably  result  from  such  acts  or  omissions;  or 

(iv)  Application  of  a  pesticide  product  or  fertilizer  registered  under  the 
federal  insecticide,  fungicide,  and  rodenticide  act,  7  U.S.C.  section  136, 
et  seq.,  according  to  label  requirements;  or 

(b)  The  substance  was  not  a  hazardous  substance  and  the  person  other- 
wise liable  acted  reasonably  under  the  circumstances. 

History. 

I.C.,  §  39-7111,  as  added  by  1991,  ch.  242, 
§  1,  p.  582;  am.  2009,  ch.  281,  §  5,  p.  844. 

STATUTORY  NOTES 

Amendments.  ardous"  preceding  "substance";   and   added 

The  2009  amendment,  by  ch.  281,  in  the  subsection  (l)(b). 
first  sentence  in  subsection  (1),  inserted  "or 

threat  of  release"  and  deleted  "hazardous"  Compiler's  Notes. 

preceding  the  first  occurrence  of  "substance";  This  section  was  enacted  with  a  subsection 

in  subsection  (l)(a)(iii)L,  twice  deleted  "haz-  (1),  but  no  subsection  (2). 

39-7112.  Cost  recovery  and  civil  remedies,  —  (1)  The  military 
division  shall  be  responsible  for  recovering  those  costs  incurred  by  the  state 
arising  out  of  a  hazardous  substance  incident  identified  in  section  39-7109, 
Idaho  Code,  and  other  costs  including  processing  the  documented  costs 
submitted  by  response  agencies,  attorney's  fees,  investigation  costs, 
prelitigation  and  litigation  costs. 

(2)  In  deciding  whether  to  commence  a  cost  recovery  action,  and  against 
whom  a  cost  recovery  action  will  be  filed,  the  military  division  in  exercising 
its  prosecutorial  discretion  will  take  into  consideration  the  cause  of  the 
incident,  the  total  amount  of  cost  incurred  in  responding  to  the  incident,  the 
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avoidability  of  the  incident  and  such  other  factors  as  the  military  division 
deems  appropriate. 

(3)  The  remedy  for  the  recovery  of  those  emergency  response  costs 
identified  in  section  39-7109,  Idaho  Code,  provided  by  this  chapter  shall  be 
exclusive  and  shall  not  be  used  in  conjunction  with  or  in  addition  to  any 
other  remedy  for  recovery  of  such  costs  provided  by  applicable  federal  laws. 
Any  person  who  receives  compensation  for  the  emergency  response  costs 
pursuant  to  any  other  federal  or  state  law  shall  be  precluded  from  recover- 
ing compensation  for  such  costs  pursuant  to  this  chapter.  Nothing  in  this 
chapter  shall  otherwise  affect  or  modify  in  any  way  the  obligations  or 
liability  of  any  person  under  any  other  provision  of  state  or  federal  law, 
including  common  law,  for  damages,  injury  or  loss  resulting  from  the  release 
of  any  hazardous  substance  or  potentially  hazardous  substance  or  for 
remedial  action  or  the  cost  of  remedial  action  for  such  release. 

(4)  It  shall  be  the  duty  of  the  attorney  general  to  commence  any  civil 
action  brought  by  the  military  division  pursuant  to  this  chapter.  At  the 
request  of  a  political  subdivision  of  the  state  or  a  local  governmental  entity 
who  has  responded  to  or  contained  a  hazardous  substance  incident,  the 
attorney  general  may  commence  a  civil  action  on  their  behalf  pursuant  to 
this  chapter. 

(5)  Any  person  who  renders  assistance  at  the  request  of  the  incident 
commander  or  his  authorized  designee  in  response  to  a  hazardous  substance 
incident  may  file  a  civil  action  under  the  provisions  of  this  chapter  for 
recoverable  costs  which  have  not  been  reimbursed  by  the  state. 

(6)  There  is  hereby  created  in  the  state  treasury  the  hazardous  substance 
emergency  response  fund.  Recoveries  by  the  state  for  reimbursed  costs  shall 
be  deposited  in  said  fund  to  offset  amounts  paid  as  reimbursement. 

History.  2004,  ch.  181,  §  1,  p.  568;  am.  2009,  ch.  281, 

I.C.,  §  39-7112,  as  added  by  1991,  ch.  242,      §  6,  p.  844. 
§  1,  p.  582;  am.  1997,  ch.  121,  §  8,  p.  357;  am. 

STATUTORY  NOTES 

Cross  References.  merited  costs  submitted  by  response  agencies" 
Attorney  general,  §  39-7112.  and  «prelitigation";  in  the  last  sentence  in 
Amendments.  subsection  (3),  inserted  "or  potentially  haz- 
The  2009  amendment,  by  ch.  281,  in  sub-  ardous  substance";  and,  in  subsection  (5), 
section  (1),  substituted  "other  costs"  for  "legal  inserted  "at  the  request  of  the  incident  corn- 
costs"  and   inserted   "processing  the   docu-  mander  or  his  authorized  designee." 

39-7113.  Persons  rendering  assistance  relating  to  hazardous  sub- 
stance incidents  —  Good  Samaritan  limited  immunity.  —  (1)  Consis- 
tent with  the  provisions  of  subsections  (2)  and  (3)  of  this  section: 

(a)  The  state  shall  be  liable  for  the  acts  or  omissions  of  the  state 
emergency  response  teams  responding  to  a  hazardous  substance  incident. 

(b)  The  designating  or  requesting  city  or  county  shall  be  liable  for  the  acts 
or  omissions  of  a  local  emergency  response  authority  responding  to  a 
hazardous  substance  incident  within  its  jurisdiction. 

(2)  Notwithstanding  any  provision  of  law  to  the  contrary,  any  state 
emergency  response  team,  local  emergency  response  authority  or  other 


39-7114  HEALTH  AND  SAFETY  186 

person  who  responds  to  a  hazardous  substance  incident  at  the  request  of  an 
incident  commander  shall  not  be  subject  to  civil  liability  for  assistance  or 
advice,  except  as  provided  in  subsection  (3)  of  this  section. 

(3)  The  exemption  from  civil  liability  provided  in  this  section  shall  not 
apply  to: 

(a)  An  act  or  omission  that  caused  in  whole  or  in  part  such  hazardous 
substance  incident  or  a  person  who  may  otherwise  be  liable  therefor;  or 

(b)  Any  person  who  has  acted  in  a  grossly  negligent,  reckless,  or  inten- 
tional manner. 

(4)  Nothing  in  this  section  shall  be  construed  to  abrogate  or  limit  the 
immunity  granted  to  governmental  entities  pursuant  to  chapter  9,  title  6, 
Idaho  Code. 

History. 

I.C.,  §  39-7113,  as  added  by  1991,  ch.  242, 
§  1,  p.  582. 

39-7114.  Private  emergency  response  plan  approval.  —  Private 
emergency  response  plans  may  be  prepared  for  any  facility  or  specific  set  of 
conditions.  A  private  emergency  response  plan  must  be  approved  by  the  local 
emergency  response  authority  or  the  military  division  unless  the  plan: 

(1)  Is  a  contingency  plan  that  has  been  approved  in  the  issuance  of  a  final 
part  B  operating  permit,  in  accordance  with  section  39-4401,  Idaho  Code,  by 
the  Idaho  department  of  environmental  quality; 

(2)  Is  a  contingency  plan  prepared  in  accordance  with  the  requirements  of 
rules  promulgated  pursuant  to  section  39-4401,  Idaho  Code,  by  the  Idaho 
department  of  environmental  quality; 

(3)  Has  otherwise  been  approved  by  the  military  division  or  department 
of  environmental  quality.  Private  emergency  response  plans  must  be  sub- 
mitted, for  file  purposes,  to  the  local  emergency  response  authorities  and  the 
military  division  to  qualify  as  a  private  emergency  response  plan  under  this 
section. 

History.  §  1,  p.  582;  am.  1997,  ch.  121,  §  9,  p.  357;  am. 

I.C.,  §  39-7114,  as  added  by  1991,  ch.  242,      2001,  ch.  103,  §  65,  p.  253. 

39-7115.  Severability.  —  The  provisions  of  this  act  are  hereby  declared 
to  be  severable  and  if  any  provision  of  this  act  or  the  application  of  such 
provision  to  any  person  or  circumstance  is  declared  invalid  for  any  reason, 
such  declaration  shall  not  affect  the  validity  of  remaining  portions  of  this 
act. 

History. 

I.C.,  §  39-7115,  as  added  by  1991,  ch.  242, 
§  1,  p.  582. 

STATUTORY  NOTES 

Compiler's  Notes.  242,  which  is  compiled  as  §§  39-7101  to  39- 

The  words  "this  act"  refer  to  S.L.  1991,  ch.      7115. 
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Effective  Dates. 

Section  2  of  S.L.  1991,  ch.  242  declared  an 
emergency.  Approved  April  4,  1991. 

CHAPTER  72 
IDAHO  LAND  REMEDIATION  ACT 

SECTION.  SECTION. 

ll'lno  fhort^le'  fl    ,.  39-7207.  Covenant  not  to  sue. 

39-7202.  Legislative  findings.  39-7208.  Recision. 

39-7203.  General  definitions.  39-7209.  Lender  liability. 

39-7204.  Participation.  39-7210.  Rules. 

39-7205.  Work  plans.  39-7211.  Idaho  community  reinvestment  pi- 

39-7206.  Evaluation  and  review  responsibili-  lot  initiative.  [For  contingent 

ties*  repeal,  see  Compiler's  note.] 

39-7201.    Short  title.  —  This  chapter  may  be  known  and  cited  as  the 
"Idaho  Land  Remediation  Act." 

History. 

I.C.,  §  39-7201,  as  added  by  1996,  ch.  252, 
§  1,  p.  795. 

STATUTORY  NOTES 

Effective  Dates.  Section  39-7210,  Idaho  Code,  contained  in 

acf  &hP  ^IWl  W6,  t  ff6?  read:;  T^1S  Section  1  of  this  act.  Section  2  of  this  act  shall 

f1™ ^1 QQ7         ^/.w  l*  a£d  a?er,  be  in  ful1  force  and  effect  on  an<*  after  January 

ES7nH wZ '  P         t     ^  B°ard  °!  *> 1997'' Such  rules  were  F™posed  on  Novem 

Health  and  Welfare  is  authorized  to  promul-  ber  16,  1996  and,  thus,  the  act  became  effec- 

gate  rules  to  implement  the  provisions  of  this  tive  February  15  1997. 
act  on  and  after  July  1,  1996,  as  provided  in 

39-7202.  Legislative  findings.  —  The  legislature  hereby  finds  and 
declares: 

(1)  That  it  is  the  policy  of  the  state  of  Idaho  to  provide  for  the  protection 
of  the  public  health,  welfare,  safety,  and  environment;  and  to  foster  the 
remediation,  transfer,  reuse,  or  redevelopment  of  sites  or  groups  of  sites 
based  on  the  risk  to  human  health  and  the  environment  where  releases  or 
threatened  release  of  hazardous  substances  or  petroleum  exists.  The  mini- 
mization of  risk  to  public  health  and  the  environment  on  a  commercial  and 
industrial  site  offers  significant  potential  economic  benefit  to  local  commu- 
nities and  is  vital  to  their  use  and  reuse  as  sources  of  employment,  housing, 
recreation  and  open-space  areas. 

(2)  That  establishing  a  voluntary  program  for  the  remediation  of  hazard- 
ous substance  or  petroleum  contaminated  sites  will  encourage  innovation 
and  cooperation  between  the  state,  local  communities,  and  interested 
persons  and  will  promote  the  economic  revitalization  of  property.  It  is 
intended  that  this  program  will  provide  for  an  expedited  remediation 
process  by  eliminating  the  need  for  many  adversarial  enforcement  actions 
and  delays  in  remediation  plan  approvals. 

(3)  That  providing  financial  assistance  to  eligible  property  owners  who 
conduct  voluntary  cleanups  will  promote  the  economic  revitalization  of 
property,  particularly  in  rural  communities,  and  will  reduce  or  eliminate  the 
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need  for  many  adversarial  enforcement  actions  and  delays  in  remediation 
plan  approvals. 

History. 

I.C.,  §  39-7202,  as  added  by  1996,  ch.  252, 
§  1,  p.  795;  am.  2006,  ch.  308,  §  1,  p.  947. 

STATUTORY  NOTES 

Amendments.  gate  rules  to  implement  the  provisions  of  this 

The  2006  amendment,  by  ch.  308,  added  act  on  and  after  July  1,  1996,  as  provided  in 

subsection  (3).  Section  39-7210,  Idaho  Code,  contained  in 

Effective  Dates.  Section  1  of  this  act.  Section  2  of  this  act  shall 

Section  3  of  S.L.  1996,  ch.  252  read:  "This  be  in  full  force  and  effect  on  and  after  January 

act  shall  be  in  full  force  and  effect  on  and  after  1, 1997."  Such  rules  were  proposed  on  Novem- 

February  15, 1997,  provided  that  the  Board  of  ber  16,  1996  and,  thus,  the  act  became  effec- 

Health  and  Welfare  is  authorized  to  promul-  tive  February  15,  1997. 

39-7203.    General  definitions,  —  As  used  in  this  chapter: 

(1)  "Board"  means  the  board  of  environmental  quality. 

(2)  "Department"  means  the  department  of  environmental  quality. 

(3)  "Eligible  property  owner"  means  any  individual,  association,  partner- 
ship, firm,  joint  stock  company,  trust,  estate,  private  corporation,  or  any 
other  nonpublic  entity  that  is  the  current  owner  of  a  contaminated  property, 
but  that  did  not  cause,  contribute,  or  consent  to  the  release  that  led  to  the 
contamination  or  own  the  property  at  the  time  of  the  release  that  led  to  the 
contamination.  An  eligible  property  owner  shall  not  include  any  individual, 
association,  partnership,  firm,  joint  stock  company,  trust,  estate,  private 
corporation,  or  any  other  nonpublic  entity  that  is: 

(a)  Affiliated  with  any  individual  or  entity  that  caused,  contributed,  or 
consented  to  the  release  that  led  to  the  contamination,  or  owned  the 
property  at  the  time  of  the  release  that  led  to  the  contamination,  whether 
directly  or  through  a  direct  or  indirect  familial  relationship,  or  any 
contractual,  corporate,  or  financial  relationship,  excluding  such  relation- 
ships created  by  a  contract  for  the  sale  of  the  property  at  issue;  or 

(b)  The  owner  as  a  result  of  a  reorganization  of  an  entity  that  caused, 
contributed,  or  consented  to  the  release  that  led  to  the  contamination,  or 
that  owned  the  property  at  the  time  of  the  release  that  led  to  the 
contamination. 

(4)  "Hazardous  substance"  has  the  meaning  set  forth  in  section  101(14)  of 
the  comprehensive  environmental,  response,  compensation  and  liability  act 
(CERCLA),  42  U.S.C.  9601  (14)  as  amended. 

(5)  "Person"  means  any  individual,  association,  partnership,  firm,  joint 
stock  company,  trust,  estate,  political  subdivision,  public  or  private  corpo- 
ration, state  or  federal  governmental  department,  agency  or  instrumental- 
ity, or  any  other  legal  entity  which  is  recognized  by  law  as  the  subject  of 
rights  and  duties. 

(6)  "Petroleum"  includes  petroleum  asphalt  and  crude  oil  or  any  part  of 
petroleum  asphalt  or  crude  oil  that  is  liquid  at  standard  conditions  of 
temperature  and  pressure  (sixty  (60)  degrees  Fahrenheit  and  fourteen  and 
seven-tenths  (14.7)  pounds  per  square  inch  absolute). 

(7)  "Qualifying  remediation  costs"  means  reasonable  costs  incurred  per- 
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forming  remediation  activities  integral  to  achieving  the  cleanup  goals 
identified  in  a  remediation  work  plan  approved  by  the  department. 

(8)  "Release"  means  any  spilling,  leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  injecting,  escaping,  leaching,  dumping,  or  disposing 
into  the  environment,  including  the  abandonment  or  discarding  of  barrels, 
containers,  or  other  closed  receptacles  containing  any  hazardous  substance 
or  petroleum. 

(9)  "Remediation"  means  any  of  the  following: 

(a)  Actions  necessary  to  prevent,  minimize,  or  mitigate  damages  to  the 
public  health  or  welfare  or  to  the  environment,  which  may  otherwise 
result  from  a  release  or  threat  of  a  release;  or 

(b)  Actions  consistent  with  a  permanent  remedy  taken  instead  of,  or  in 
addition  to,  removal  actions  in  the  event  of  a  release  or  threatened  release 
of  a  hazardous  substance  or  petroleum  into  the  environment  to  eliminate 
the  release  of  hazardous  substances  or  petroleum  so  that  the  hazardous 
substances  or  petroleum  do  not  migrate  to  cause  substantial  danger  to 
present  or  future  public  health  or  welfare  or  the  environment;  or 

(c)  The  cleanup  or  removal  of  released  hazardous  substances  or  petro- 
leum from  the  environment. 

(10)  "Site"  means  a  parcel  of  real  estate  for  which  an  application  has  been 
submitted  under  section  39-7204,  Idaho  Code. 

(11)  "Technical  professional"  means  a  professional  geologist  or  profes- 
sional engineer  registered  in  the  state  of  Idaho. 

History.  §  1,  p.  795;  am.  2001,  ch.  103,  §  66,  p.  253; 

I.C.,  §  39-7203,  as  added  by  1996,  ch.  252,      am.  2006,  ch.  308,  §  2,  p.  947. 

STATUTORY  NOTES 

Cross  References.  act  shall  be  in  full  force  and  effect  on  and  after 

Board  of  environmental  quality,  §  39-107.  February  15, 1997,  provided  that  the  Board  of 

Amendments.  Health  and  Welfare  is  authorized  to  promul- 

The  2006  amendment,  by  ch.  308,  added  gate  rules  to  implement  the  provisions  of  this 

subsections  (3),  (7),  and  (11),  and  redesig-  act  on  and  a^r  July  1,  1996,  as  provided  in 

nated  the  remaining  subsections  accordingly.  Section  39-7210,  Idaho  Code,  contained  in 

„         „     ,  Section  1  of  this  act.  Section  2  of  this  act  shall 

Thfwords  encfo^ed  in  parentheses  so  aD  be  in  ful1  force  **  effect  on  ^  after  January 
peared  in  the  law  as  enacted  *' 1997"  Such  mleS  Were  ProPosed  on  Novem- 

ber 16,  1996  and,  thus,  the  act  became  efFec- 

Effective  Dates.  tive  February  15,  1997. 

Section  3  of  S.L.  1996,  ch.  252  read:  "This 

39-7204.  Participation.  —  (1)  To  participate  in  the  remediation  pro- 
gram a  person  must  submit  an  application  to  the  department  as  described 
under  subsection  (2)  of  this  section. 

(2)  An  application  submitted  under  this  section  must  meet  the  following 
conditions: 
(a)  Contain  the  following  general  information  concerning: 
(i)  the  person, 
(ii)  the  site,  and 
(iii)  other  background  information  as  requested  by  the  department; 
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(b)  An  environmental  assessment  that  conforms  to  ASTM  Standard 
Practice  E  1527,  as  amended,  or  equivalent. 

(3)  Not  more  than  thirty  (30)  days  after  receiving  an  application  under 
subsection  (2)  of  this  section,  the  department  shall  determine  if  the  person 
is  eligible  to  participate  in  the  remediation  program  under  this  chapter. 

(4)  The  department  may  reject  an  application  submitted  under  subsec- 
tion (2)  of  this  section  for  any  of  the  following  reasons: 

(a)  Remediation  is  required  pursuant  to  sections  39-101  through  39-129, 
sections  39-4401  through  39-4432,  or  sections  39-7401  through  39-7420, 
Idaho  Code,  or  rules  promulgated  thereunder,  or  other  applicable  statu- 
tory or  common  law;  or 

(b)  The  condition  of  the  hazardous  substance  or  petroleum  described  in 
the  application  constitutes  an  imminent  and  substantial  threat  to  human 
health  or  the  environment;  or 

(c)  The  application  is  not  complete. 

(5)  If  the  application  is  rejected  under  subsection  (4)(c)  of  this  section,  the 
department  shall  provide  the  person  with  a  list  of  all  information  needed  to 
make  the  application  complete.  If  the  department  fails  to  comply  with  this 
subsection,  the  application  shall  be  considered  completed  for  the  purposes  of 
this  chapter. 

(6)  If  the  department  rejects  an  application,  the  department  shall  do  the 
following: 

(a)  Notify  the  person  that  the  department  rejected  the  application; 

(b)  Explain  the  reason  the  department  rejected  the  application. 

History. 

I.C.,  §  39-7204,  as  added  by  1996,  ch.  252, 
§  1,  p.  795. 

STATUTORY  NOTES 

Compiler's  Notes.  gate  rules  to  implement  the  provisions  of  this 

For  ASTM  Standard  Practice  for  Environ-  act  on  and  after  July  1,  1996,  as  provided  in 

mental      Site     Assessments,      see      httpjl  Section  39-7210,  Idaho  Code,  contained  in 

www.astm.org/Standards/E1527.htm.  Section  x  of  this  act  Section  2  of  this  act  shall 

Effective  Dates.  De  m  foU  force  and  effect  on  and  after  January 

Section  3  of  S.L  1996,  ch.  252  read:  "This  1, 1997."  Such  rules  were  proposed  on  Novem- 

act  shall  be  in  full  force  and  effect  on  and  after  ber  16,  1996  and,  thus,  the  act  became  effec- 

February  15, 1997,  provided  that  the  Board  of  tive  February  15,  1997. 
Health  and  Welfare  is  authorized  to  promul- 

39-7205o  Work  plans,  —  (1)  If  the  department  determines  an  applica- 
tion is  eligible  under  this  chapter,  the  person  may  submit  a  proposed 
voluntary  remediation  work  plan  to  the  department.  Before  the  department 
evaluates  a  proposed  voluntary  remediation  work  plan,  the  person  who 
submitted  the  work  plan  and  the  department  must  enter  into  a  voluntary 
remediation  agreement  that  sets  forth  the  terms  and  conditions  of  the 
evaluation  and  the  implementation  of  the  work  plan. 

(a)  A  voluntary  remediation  agreement  must  include  the  following: 
(i)  An  estimation  of  costs  the  department  may  incur  under  this  chapter; 
(ii)  A  payment  schedule  of  all  reasonable  costs  estimated  to  be  incurred 
by  the  department  in  the  review  and  oversight  of  the  work  plan; 
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(iii)  A  provision  for  the  department's  oversight  including  access  to  site 

and  pertinent  site  records; 

(iv)  A  timetable  for  the  department  to  do  the  following: 

1.  Reasonably  review  and  evaluate  the  adequacy  of  the  work  plan;  or 

2.  Make  a  determination  concerning  the  approval  or  rejection  of  the 
work  plan; 

(v)  A  provision  to  modify  the  voluntary  remediation  agreement  and 
voluntary  remediation  work  plan  based  upon  unanticipated  site  condi- 
tions; 

(vi)  Any  other  conditions  considered  necessary  by  the  department  or 
the  person  concerning  the  effective  and  efficient  implementation  of  this 
chapter. 
(b)  A  proposed  voluntary  remediation  work  plan  must  include  a  proposed 
statement  of  work  and  schedule  to  accomplish  the  remediation  in  accor- 
dance with  rules  established  by  the  board.  Any  institutional  control 
proposed  as  part  of  a  work  plan  that  requires  activity  and/or  use 
limitations  shall  comply  with  the  uniform  environmental  covenants  act, 
chapter  30,  title  55,  Idaho  Code. 

(2)  If  a  voluntary  remediation  agreement  is  not  reached  between  a  person 
and  the  department  within  a  reasonable  time  after  good  faith  negotiations 
have  begun,  the  person  or  the  department  may  withdraw  from  the  negoti- 
ations. 

History. 

I.C.,  §  39-7205,  as  added  by  1996,  ch.  252, 
§  1,  p.  795;  am.  2010,  ch.  99,  §  1,  p.  191. 

STATUTORY  NOTES 

Amendments.  gate  rules  to  implement  the  provisions  of  this 

The  2010  amendment,  by  ch.  99,  added  the  act  on  and  after  July  1,  1996,  as  provided  in 

last  sentence  in  paragraph  (l)(b).  gection  39.72io,  Idaho  Code,  contained  in 

Effective  Dates.  Section  1  of  this  act.  Section  2  of  this  act  shall 

Section  3  of  S.L.  1996,  ch.  252  read:  "This  be  in  full  force  and  effect  on  and  after  January 

act  shall  be  in  full  force  and  effect  on  and  after  1, 1997."  Such  rules  were  proposed  on  Novem- 

February  15, 1997,  provided  that  the  Board  of  ber  16,  1996  and,  thus,  the  act  became  effec- 

Health  and  Welfare  is  authorized  to  promul-  tive  February  15,  1997. 

39-7206.  Evaluation  and  review  responsibilities.  —  (1)  Pursuant 
to  the  signed  voluntary  remediation  agreement,  the  department  or  a  person 
under  contract  with  the  department  shall  do  the  following: 

(a)  Review  and  evaluate  the  site  and  the  affected  area  surrounding  the 
site; 

(b)  Review  and  evaluate  the  proposed  voluntary  remediation  work  plan 
for  protection  of  public  health  and  the  environment  based  on  rules 
promulgated  by  the  board. 

(2) .At  any  time  during  the  evaluation  of  a  proposed  voluntary 
remediation  work  plan,  the  department  may  request  that  a  person  submit 
additional  or  corrected  information  to  the  department.  A  person  may: 

(a)  Comply  with  the  request;  or 

(b)  Withdraw  the  person's  proposed  voluntary  remediation  work  plan 
from  consideration  and  terminate  the  voluntary  remediation  agreement. 
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(3)  Before  the  department  approves  a  proposed  voluntary  remediation 
work  plan  under  this  section,  the  department  must: 

(a)  Notify  local  government  units  located  in  a  county  affected  by  the 
proposed  voluntary  remediation  work  plan  of  the  work  plan;  and, 

(b)  Provide  that  a  copy  of  the  proposed  voluntary  remediation  work  plan 
and  a  copy  of  the  voluntary  remediation  agreement  be  placed  in  at  least 
one  (1)  public  library  in  a  county  affected  by  the  work  plan;  and, 

(c)  Notify  by  reasonable  public  notice  potentially  affected  persons  to 
request  comments  concerning  the  proposed  voluntary  remediation  work 
plan;  and, 

(d)  Provide  a  comment  period  of  at  least  thirty  (30)  days  following 
publication  of  a  notice  under  this  section.  During  the  comment  period, 
interested  potentially  affected  persons  may  do  the  following: 

(i)  submit  written  comments  to  the  department  concerning  the  pro- 
posed voluntary  remediation  work  plan, 

(ii)  request    a   public   hearing   concerning   the   proposed   voluntary 
remediation  work  plan. 

(4)  If  the  department  receives  a  significant  number  of  written  requests 
from  potentially  affected  persons,  the  department  may  hold  a  public  hearing 
in  the  geographical  area  affected  by  the  proposed  voluntary  remediation 
work  plan  on  the  question  of  whether  to  modify,  approve  or  reject  the  work 
plan.  All  written  comments  and  public  testimony  shall  be  considered  by  the 
department. 

(5)  The  department  shall: 

(a)  Approve; 

(b)  Modify  and  approve;  or 

(c)  Reject  the  proposed  voluntary  remediation  work  plan. 

(6)  If  the  department  rejects  a  proposed  voluntary  remediation  work  plan 
under  this  section: 

(a)  The  department  shall  notify  the  person  and  specify  the  reasons  for 
rejecting  the  work  plan;  and 

(b)  The  person  may  appeal  the  department's  decision  under  chapter  52, 
title  67,  Idaho  Code. 

(7)  If  the  department  approves,  or  modifies  and  approves,  a  proposed 
voluntary  remediation  work  plan  under  this  section,  the  department  shall: 

(a)  Notify  the  person  in  writing,  under  the  applicable  provisions  set  forth 
in  this  chapter,  that  the  voluntary  remediation  work  plan  has  been 
approved,  or  modified  and  approved; 

(b)  Incorporate  the  approved  voluntary  remediation  work  plan  into  the 
voluntary  remediation  agreement. 

History. 

I.C.,  §  39-7206,  as  added  by  1996,  ch.  252, 
§  1,  p.  795. 

STATUTORY  NOTES 

Effective  Dates.  February  15, 1997,  provided  that  the  Board  of 

Section  3  of  S.L.  1996,  ch.  252  read:  "This      Health  and  Welfare  is  authorized  to  promul- 

act  shall  be  in  full  force  and  effect  on  and  after      gate  rules  to  implement  the  provisions  of  this 
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act  on  and  after  July  1,  1996,  as  provided  in  1, 1997."  Such  rules  were  proposed  on  Novem- 

Section  39-7210,  Idaho  Code,  contained  in  ber  16,  1996  and,  thus,  the  act  became  effec- 

Section  1  of  this  act.  Section  2  of  this  act  shall  ^ive  February  15  1997. 
be  in  full  force  and  effect  on  and  after  January 

39-7207.  Covenant  not  to  sue,  —  (1)  If  the  department  determines 
that  a  person  has  successfully  completed  a  voluntary  remediation  work  plan 
approved  under  this  chapter,  the  department  shall  certify  that  the  work 
plan  has  been  successfully  implemented  or  satisfied  by  issuing  the  person  a 
certificate  of  completion.  The  issuance  of  a  certificate  of  completion  under 
this  section  is  a  final  agency  action  for  purposes  of  this  chapter. 

(2)  A  person  who  receives  a  certificate  of  completion  under  this  section 
shall  record  a  copy  of  the  certificate  of  completion  with  the  deed  for  the  site 
on  which  the  remediation  took  place. 

(3)  If  the  department  determines  that  the  person  has  not  successfully 
implemented  a  voluntary  remediation  work  plan  approved  under  this 
chapter,  the  department  shall  notify  the  person  of  this  determination  under 
this  chapter. 

(4)  If  the  department  issues  a  certificate  of  completion  to  a  person  under 
this  chapter,  the  department,  upon  request,  shall  also  negotiate  and  provide 
the  person  a  covenant  not  to  sue  for  any  claim  for  environmental 
remediation  under  state  law  resulting  from  or  based  upon  the  release  or 
threatened  release  of  a  hazardous  substance  or  petroleum  that  is  the  subject 
of  the  approved  voluntary  remediation  work  plan  successfully  implemented 
under  this  chapter.  The  covenant  not  to  sue  shall  extend  to  any  current  or 
future  owner  or  operator  of  the  site  or  portion  thereof  who  did  not  cause, 
aggravate,  or  contribute  to  the  release  or  threatened  release. 

(5)  A  covenant  not  to  sue  issued  under  this  section  shall  not  apply  to 
claims  for  a  condition  or  the  extent  of  a  condition  that: 

(a)  Was  present  on  the  site  involved  in  an  approved  and  implemented 
voluntary  remediation  work  plan;  and 

(b)  Was  not  known  to  the  department  at  the  time  the  department  issued 
the  certificate  of  completion  under  this  chapter. 

(6)  Except  as  provided  under  federal  law  or  agreed  to  by  a  federal 
governmental  entity,  a  covenant  not  to  sue  issued  under  this  section  shall 
not  release  a  person  from  liability  to  the  federal  government  for  claims 
based  on  federal  law. 

(7)  During  the  implementation  of  an  approved  voluntary  remediation 
work  plan,  the  department  shall  not  bring  an  action,  including  an  admin- 
istrative or  judicial  action  for  any  liability  for  remediation  relating  to  the 
release  or  threatened  release  of  a  hazardous  substance  or  petroleum  that  is 
the  subject  of  the  voluntary  remediation  work  plan,  against  a  person  who 
entered  into  a  voluntary  remediation  agreement  and  who  is  implementing 
the  voluntary  remediation  work  plan  in  accordance  with  such  agreement 
implementing  the  voluntary  remediation  work  plan. 

History. 

I.C.,  §  39-7207,  as  added  by  1996,  ch.  252, 
§  1,  p.  795. 
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STATUTORY  NOTES 

Effective  Dates.  Section  39-7210,  Idaho  Code,  contained  in 

Section  3  of  S.L.  1996,  ch.  252  read:  "This  Section  1  of  this  act.  Section  2  of  this  act  shall 

act  shall  be  in  full  force  and  effect  on  and  after  be  in  full  force  and  effect  on  and  after  January 

February  15, 1997,  provided  that  the  Board  of  i?  1997."  Such  rules  were  proposed  on  Novem- 

Health  and  Welfare  is  authorized  to  promul-  ber  16,  1996  and,  thus,  the  act  became  effec- 

gate  rules  to  implement  the  provisions  of  this  tive  February  15,  1997. 
act  on  and  after  July  1,  1996,  as  provided  in 

39-7208*  Recision.  —  (1)  This  chapter  does  not  prohibit  or  limit  the 
department's  recision  of  the  voluntary  remediation  agreement  or  the  cove- 
nant not  to  sue  at  any  time  if: 

(a)  The  person  implementing  the  work  plan  fails  substantially  to  comply 
with  the  terms  and  conditions  of: 

(i)  a  voluntary  remediation  agreement,  or 
(ii)  covenant  not  to  sue; 

(b)  A  hazardous  substance  or  petroleum  release  becomes  an  imminent 
and  substantial  threat  to  human  health  or  the  environment. 

(2)  The  department  shall  also  notify  the  county  in  which  the  said  site 
exists  of  recision  of  the  covenant  not  to  sue  for  the  purposes  of  determining 
property  exemptions  provided  under  section  63-602BB,  Idaho  Code. 

History. 

I.C.,  §  39-7208,  as  added  by  1996,  ch.  252, 
§  1,  p.  795;  am.  1997,  ch.  117,  §  41,  p.  298. 

STATUTORY  NOTES 

Effective  Dates.  1, 1997."  Such  rules  were  proposed  on  Novem- 

Section  3  of  S.L.  1996,  ch.  252  read:  "This  ber  16,  1996  and,  thus,  the  act  became  effec- 
act  shall  be  in  full  force  and  effect  on  and  after      tiye  Feb  15  1997. 

1°  uu  ^  a \v  if ?  P         tt        $?             i  Section  42  of  S.L.  1997,  ch.  117  declared  an 

Health  and  Welfare  is  authorized  to  promul-  ,          . -,    -,  /,    ^  PC   „  ^         *   An 

gate  rules  to  implement  the  provisions  of  this  emergency  and  provided  that  §§  1  through  40 

act  on  and  after  July  1,  1996,  as  provided  in  would  be  m  ful1  force  and  effect  on  and  after 

Section  39-7210,  Idaho  Code,  contained  in  passage  and  approval  and  that  §  41  should  be 

Section  1  of  this  act.  Section  2  of  this  act  shall  in  full  force  and  effect  on  and  after  February 

be  in  full  force  and  effect  on  and  after  January  15,  1997.  Approved  March  15,  1997. 

39-7209.  Lender  liability.  —  Pursuant  to  rules  adopted  by  the  board, 
a  person  who  maintains  indicia  of  ownership  primarily  to  protect  a  security 
interest  in  a  site,  and  who  does  not  participate  in  the  management  of  the 
site,  shall  not  be  considered  an  owner  or  operator  of  that  site,  nor  liable 
under  any  pollution  control  or  other  environmental  protection  law,  rule  or 
regulation,  or  otherwise  responsible  for  any  environmental  contamination 
or  response  activity  costs  consistent  with  United  States  environmental 
protection  agency  policy,  60  Federal  Register  63517,  dated  December  11, 
1995,  as  amended.  This  section  shall  apply  to  all  indicia  of  ownership 
existing  at  the  time  of  passage  of  this  chapter  and  those  arising  thereafter. 

History- 

I.C.,  §  39-7209,  as  added  by  1996,  ch.  252, 
§  1,  p.  795. 
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STATUTORY  NOTES 

Effective  Dates.  Section  39-7210,  Idaho  Code,  contained  in 

Section  3  of  S.L.  1996,  ch.  252  read:  "This  Section  1  of  this  act.  Section  2  of  this  act  shall 

act  shall  be  in  full  force  and  effect  on  and  after  be  in  full  force  and  effect  on  and  after  January 

February  15, 1997,  provided  that  the  Board  of  i?  1997/'  Such  rules  were  proposed  on  Novem- 

Health  and  Welfare  is  authorized  to  promul-  ber  16,  1996  and,  thus,  the  act  became  effec- 

gate  rules  to  implement  the  provisions  of  this  tive  February  15,  1997. 
act  on  and  after  July  1,  1996,  as  provided  in 

39-7210.  Rules.  —  Within  one  (1)  year  after  the  effective  date  of  this 
section,  the  board  shall,  through  negotiated  rulemaking,  adopt  rules  to 
carry  out  the  purposes  of  this  provision  consistent  with  federal  and  state  law 
which  shall  provide  for  the  following: 

(1)  The  establishment  of  methodologies  to  determine  site-specific  risk- 
based  remediation  standards,  which  shall  be  no  more  stringent  than 
applicable  or  appropriate  relevant  federal  and  state  standards  and  are 
consistent  with  42  U.S.C.  9621,  taking  into  consideration  scientific  informa- 
tion regarding  the  following: 

(a)  protection  of  public  health  and  the  environment, 

(b)  the  future  industrial,  commercial,  residential,  or  other  use  of  the  site 
to  be  remediated  and  of  surrounding  properties, 

(c)  the  availability  of  institutional  or  engineering  controls  that  are 
protective  of  public  health  and  the  environment,  including  deed  restric- 
tions, and 

(d)  natural  background  levels  for  hazardous  constituents; 

(2)  The  establishment  of  administrative  procedures  that  minimize  delay 
and  expense  of  the  remediation,  processing  submissions  and  overseeing 
remediation; 

(3)  The  issuance  of  certificates  of  completion  once  the  voluntary 
remediation  work  plans  is  implemented; 

(4)  Consistent  with  applicable  local,  state  and  federal  law,  guidelines  to 
assist  in  the  issuance  of  any  permits  required  to  initiate  and  complete  a 
voluntary  remediation  work  plan; 

(5)  Collection  and  payment  of  fees  to  defray  the  actual  reasonable  costs  of 
the  voluntary  remediation  program. 

(6)  Lender  liability  consistent  with  United  States  environmental  protec- 
tion agency  policy,  60  Federal  Register  63517,  dated  December  11,  1995,  as 
amended. 

History. 

I.C.,  §  39-7210,  as  added  by  1996,  ch.  252, 
§  1,  p.  795. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  phrase  "the  effective  date  of  this  sec-  Section  3  of  S.L.  1996,  ch.  252  read:  "This 

tion"  in  the  introductory  paragraph  refers  to  act  shall  be  in  full  force  and  effect  on  and  after 

the  effective  date  of  the  enactment  of  this  February  15, 1997,  provided  that  the  Board  of 

section  by  S.L.   1996,  ch.   252,  which  was  Health  and  Welfare  is  authorized  to  promul- 

February  15,  1997.  gate  rules  to  implement  the  provisions  of  this 
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act  on  and  after  July  1,  1996,  as  provided  in  1, 1997."  Such  rules  were  proposed  on  Novem- 

Section  39-7210,  Idaho  Code,  contained  in  ber  16,  1996  and,  thus,  the  act  became  effec- 

Section  1  of  this  act.  Section  2  of  this  act  shall  tive  February  15,  1997. 
be  in  full  force  and  effect  on  and  after  January 

39-7211.  Idaho  community  reinvestment  pilot  initiative,  [For 
contingent  repeal,  see  Compiler's  note.]  —  (1)  There  is  hereby  estab- 
lished in  the  state  treasury  a  fund  to  be  known  as  the  Idaho  community 
reinvestment  pilot  initiative  fund  which  shall  consist  of  moneys  appropri- 
ated to  the  fund,  donations,  gifts  and  grants  from  any  source  and  any  other 
moneys  which  may  hereafter  be  provided  by  law.  The  state  treasurer  shall 
be  the  custodian  of  the  fund  and  shall  invest  said  moneys  in  accordance  with 
law.  Any  interest  earned  on  the  moneys  in  the  fund  shall  be  deposited  in  the 
fund.  Moneys  in  the  fund  shall  be  disbursed  in  accordance  with  the 
directions  of  the  director  of  the  department  of  environmental  quality.  All 
moneys  in  the  fund  are  perpetually  appropriated  to  the  director  for  expen- 
diture in  accordance  with  the  provisions  of  this  section. 

(2)  The  state  of  Idaho  hereby  authorizes  financial  assistance  to  eligible 
property  owners  conducting  voluntary  cleanup  actions  pursuant  to  this 
chapter.  The  financial  assistance  authorized  by  this  section  shall  not  exceed 
one  hundred  fifty  thousand  dollars  ($150,000)  per  project  and  shall  be 
limited  to,  subject  to  the  one  hundred  fifty  thousand  dollars  ($150,000) 
maximum,  seventy-percent  (70%)  of  a  project's  qualifying  remediation  costs 
certified  by  the  department  pursuant  to  this  section. 

(3)  Pursuant  to  general  fund  appropriation,  the  maximum  overall  finan- 
cial assistance  authorized  by  this  section  is  one  million  five  hundred 
thousand  dollars  ($1,500,000)  in  qualified  remediation  cost  expenditures.  A 
maximum  often  (10)  projects  may  participate  in  the  initiative. 

(4)  The  department  shall  establish  an  annual  priority  list  for  community 
revitalization  projects.  The  priority  list  shall  be  used  as  the  method  for 
allocating  funds  under  this  initiative. 

(a)  On  an  annual  basis,  the  department  shall  establish,  at  a  minimum,  a 
continuous  three  (3)  month  calendar  period  in  which  eligible  property 
owners  may  submit  a  written  request,  on  a  standard  form  developed  by 
the  department,  to  participate. 

(b)  On  an  annual  basis,  the  department  shall  develop  a  priority  list  based 
on  a  weighted  numerical  points  system  established  by  the  department. 
The  rating  system  shall  consider  the  following  criteria  wherein  the 
department  shall  weigh  each  succeeding  criteria  less  heavily  than  the 
preceding  criteria: 

(i)  Whether  the  project  is  located  in  a  city  with  a  population  of  under 
twenty  thousand  (20,000)  residents; 

(ii)  The  level  of  social  and  economic  benefit  expected  from  the  proposed 
reuse  plan; 

(iii)  Whether  contamination  is  preventing  or  complicating  redevelop- 
ment; 

(iv)  Whether  a  reuse  plan  meets  local  planning  and  reuse  goals,  is 
compatible  with  long-term  plans,  and  is  ready  to  proceed; 
(v)  The  level  of  human  health  risks  the  cleanup  will  remedy; 
(vi)  Current  property  conditions,  including  building  safety  concerns, 
vacancy  rates  and  the  level  of  negative  visual  impact  the  property  has 
on  the  community. 
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(c)  The  department  shall  maintain  annual  priority  lists  of  the  twenty-five 
(25)  highest  priority  projects. 

(d)  After  finalizing  the  priority  list,  the  department  shall  contact,  in 
writing,  the  eligible  property  owners  that  submitted  the  ten  (10)  highest 
ranked  priority  projects  and  will  set  a  target  date  for  the  eligible  property 
owners  to  enter  into  a  voluntary  remediation  agreement  as  described  in 
subsection  (1)  of  section  39-7205,  Idaho  Code. 

(e)  The  department  may  bypass  a  project,  and  submit  in  its  place  the  next 
highest  priority  project  on  the  project  list,  for  any  of  the  following  reasons: 

(i)  The  eligible  property  owner  fails  to  enter  into  a  voluntary 
remediation  agreement  by  the  target  date  established  by  the  depart- 
ment; 

(ii)  The  eligible  property  owner,  in  writing,  withdraws  its  request  to 
participate;  or 

(iii)  The  voluntary  remediation  agreement  is  terminated  or  rescinded 
by  the  department  prior  to  commencement  of  remediation  as  described 
in  the  voluntary  remediation  agreement  approved  by  the  department. 

The  department  shall  notify  the  bypassed  eligible  property  owner  of  the 

reason  or  reasons  for  the  bypass. 

(5)  Eligible  property  owners  may  request  a  community  investment  rebate 
by  submitting  documentation  and  certifications  enumerated  in  paragraphs 
(a)  through  (c)  of  this  subsection  to  the  department.  Eligible  property 
owners  shall  submit  this  information  no  more  than  sixty  (60)  days  after  the 
department  issues  a  certificate  of  completion  for  the  project.  Eligible 
property  owners  must  receive  a  written  certificate  of  completion  from  the 
department  before  the  department  may  certify  qualifying  remediation  costs 
or  provide  a  community  reinvestment  rebate.  Information  to  be  submitted 
includes: 

(a)  Copies  of  contracts  and  documentation  of  contract  negotiations,  ac- 
counts, invoices,  sales  tickets,  or  other  payment  records  from  purchases, 
sales,  leases,  or  other  transactions  involving  actual  costs  incurred  com- 
pleting remediation  activities  in  accordance  with  the  work  plan  approved 
by  the  department; 

(b)  Notarized  documentation  completed  and  signed  by  the  participant 
certifying  that  all  information  contained  in  the  application,  including  all 
records  of  claims,  costs  incurred,  and  costs  paid,  are  true  and  correct  and 
constitute  qualifying  remediation  costs; 

(c)  Notarized  documentation  completed  and  signed  by  a  technical  profes- 
sional certifying  that  a  technical  professional  oversaw  all  remediation 
work  plan  activities  and  that  all  costs  associated  with  documents  submit- 
ted pursuant  to  this  subsection  constitute  qualifying  remediation  costs. 

(6)  Community  reinvestment  rebate  requests  shall  be  reviewed  and 
certified  as  follows: 

(a)  The  department  shall  review  each  community  reinvestment  rebate 
request  and  determine  whether  the  request  is  complete.  If  the  department 
determines  the  request  is  incomplete,  the  department  shall  return  the 
request,  with  the  deficiencies  indicated,  to  the  eligible  property  owner  by 
certified  mail; 

(b)  Once  a  community  reinvestment  rebate  request  is  deemed  complete, 
the  department  shall  review  the  request  and  determine  the  project's 
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qualifying  remediation  costs.  The  department  shall  then  issue  a  certifi- 
cation of  the  qualifying  remediation  costs  for  all  those  costs  found  to  be 
reasonable  by  the  department; 

(c)  The  department  shall  issue  the  eligible  property  owner  a  community 
reinvestment  rebate  in  the  amount  it  certified  as  qualified  remediation 
costs  no  more  than  thirty  (30)  days  after  department  certification; 

(d)  Any  eligible  property  owner  or  technical  professional  determined  in  a 
civil  enforcement  action  to  have  submitted  a  false  statement,  representa- 
tion or  certification  in  any  application,  record,  report,  plan  or  other 
document  submitted  to  the  department,  shall  reimburse  the  state  of  Idaho 
for  moneys  wrongfully  rebated  and  shall  be  liable  for  civil  penalties  and 
expenses  incurred  by  the  department  in  accordance  with  chapter  1,  title 
39,  Idaho  Code. 

(7)  Eligible  property  owners  that  receive  a  community  investment  rebate 
are  not  eligible  to  receive  the  property  tax  exemption  established  under 
section  63-602BB,  Idaho  Code. 

History. 

I.C.,  §  39-7211,  as  added  by  2006,  ch.  308, 
§  3,  p.  947. 

STATUTORY  NOTES 

Cross  References.  no  force  and  effect  on  and  after  the  date  the 

State  treasurer,  §  67-1201  et  seq.  director  of  the  Department  of  Environmental 

Quality  certifies  to  the  Secretary  of  State  that 

Compiler's  Notes.  the  department  has  expended  funds  at  ten 

Section  4  of  S.L.  2006,  ch.  308  provided:      community  revitalization  projects  pursuant 

"Section  3  of  this  act  shall  be  null,  void  and  of     to  the  provisions  of  Section  3  of  this  act." 

CHAPTER  73 
[RESERVED] 

CHAPTER  74 
IDAHO  SOLID  WASTE  FACILITIES  ACT 

SECTION.  SECTION. 

39-7401.  Legislative  findings  and  purposes.  chairman,  quorum,  meetings, 

39-7402.  Applicability.  staff. 

39-7402A.  Excluded  facilities.  39-7408C.  Siting  hcense  application  -  Fee 

f"!l°i  Definitions.  39-7408D.  Duties  o*  the  director  relative  to 

39-7404.  Consistency   with   federal   law   -  giting  applications. 

Status  of  appendices.  39-7409.  Standards  for  design. 

39-7405.  Authority  regarding  solid  waste.  39-7410.  Ground  water  monitoring  design. 

39-7406.  Respective  roles  of  county,  director  39-7411.  Design  review  procedure. 

and  health  district  —  Liberal  39-7412.  Standards  for  operation. 

construction.  39-7413.  Operations  plan  review. 

39-7407.  Location  restrictions  —  Site  certifi-  39-7414.  Assessment  monitoring  and  correc- 

cation.  tive  action. 

39-7408.  Site  certification  procedure.  39-7415.  Standards  for  closure. 

39-7408A.  Site    certification    procedure    for  39-7416.  Standards  for  post  closure  care. 

commercial  solid  waste  facili-  39-7417.  Financial    assurance    for    closure, 

ties  post  closure  care  and  correc- 

39-7408B.  Site  review  panels  —  Members,  tive  action. 
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SECTION.  SECTION. 

39-7418.  Modifications  to  sites  approved  un-      39-7420.  Violations  and  enforcement. 

der  this  chapter.  39-7421.  Research,  development  and  demon- 

39-7419.  Inspections.  stration  permits. 

39-7401.    Legislative  findings  and  purposes,  —  (1)  The  legislature 
finds: 

(a)  That  adverse  public  health  and  environmental  impacts  can  result 
from  the  improper  land  disposal  of  solid  waste  and  that  the  need  for 
establishing  safe  sites  with  adequate  capacity  for  the  disposal  of  solid 
waste  is  a  matter  of  statewide  concern  and  necessity;  and 

(b)  That  the  resource  conservation  and  recovery  act  (42  U.S.C.  sec.  6901, 
et  seq.)  as  amended,  and  regulations  adopted  pursuant  thereto,  establish 
complex,  detailed  and  costly  provisions  for  the  location,  design,  operation 
and  monitoring  of  solid  waste  disposal  sites,  including  such  sites  as  may 
be  operated  pursuant  to  the  responsibility  established  in  chapter  44,  title 
31,  Idaho  Code;  and 

(c)  That  a  state  program  to  implement  flexible  standards  provided  in  40 
CFR  258,  if  approved  by  the  U.S.  environmental  protection  agency, 
enables  a  state  to  take  advantage  of  site  specific  factors  in  the  design  and 
operation  of  solid  waste  facilities  and  flexibility  in  meeting  federal  criteria 
set  forth  in  that  regulation;  and 

(d)  That  40  CFR  258  provides  that  such  a  program  of  flexible  standards 
requires  approvals  by  a  designated  state  agency;  and 

(e)  That  chapter  1,  title  39,  Idaho  Code,  vests  the  department  of  environ- 
mental quality  with  the  responsibility  to  issue  a  certificate  of  suitability 
concerning  prospective  solid  waste  landfill  sites,  to  approve  solid  waste 
facility  and  ground  water  monitoring  programs  and  to  provide  approvals 
pursuant  to  40  CFR  258;  and 

(f)  That  chapter  44,  title  31,  Idaho  Code,  imposes  on  the  counties  the 
primary  responsibility  for  the  development  and  operation  of  a  solid  waste 
management  system;  and 

.(g)  That  chapter  4,  title  39,  Idaho  Code,  vests  the  health  districts  with  the 
primary  responsibility  for  the  review  of  solid  waste  facility  operations 
plans  and  the  enforcement  of  solid  waste  management  operations;  and 
(h)  That  the  coordination  and  timeliness  of  response  to  federal  law  on  the 
part  of  all  public  officials  within  the  state  is  critical  to  compliance  with 
federal  regulations,  the  ability  of  each  affected  agency  to  carry  out  their 
statutory  responsibilities  and  the  avoidance  of  excessive  construction  and 
public  expenditures. 

(2)  Therefore,  it  is  the  intent  of  the  legislature  to  establish  a  program  of 
solid  waste  management  which  complies  with  40  CFR  258  and  facilitates 
the  incorporation  of  flexible  standards  in  facility  design  and  operation.  The 
legislature  hereby  establishes  the  solid  waste  disposal  standards  and 
procedures  outlined  herein  and  a  facility  approval  process  for  the  state  of 
Idaho,  the  political  subdivisions  thereof,  and  any  private  solid  waste 
disposal  site  owner  in  order  to  facilitate  the  development  and  operation  of 
solid  waste  disposal  sites,  to  effect  timely  and  responsible  completion  of 
statutory  duties  and  to  ensure  protection  of  human  health  and  the  environ- 
ment, to  protect  the  air,  land  and  waters  of  the  state  of  Idaho. 
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History.  §  1,  p.  972;  am.  1993,  ch.  139,  §  1,  p.  342;  am. 

I.C.,  §*  39-7401,  as  added  by  1992,  ch.  331,      2001,  ch.  103,  §  67,  p.  253. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

39-7402,  Applicability.  —  (1)  The  standards  and  procedures  set  forth 
in  this  chapter  apply  to  owners  and  operators  of  new  municipal  solid  waste 
landfill  (MSWLF)  units,  existing  MSWLF  units,  and  lateral  expansions  of 
existing  MSWLF  units,  except  as  otherwise  specifically  provided. 

(2)  The  requirements  of  this  chapter  do  not  apply  to  MSWLF  units  that 
ceased  to  accept  waste  on  or  prior  to  October  9,  1991. 

(3)  MSWLF  units  that  receive  waste  after  October  9,  1991,  but  stop 
receiving  waste  in  conformance  with  the  provisions  of  40  CFR  258.1(d),  are 
exempt  from  the  requirements  of  this  chapter,  except  as  expressly  provided 

herein. 

(4)  All  MSWLF  units  that  receive  waste  on  or  after  October  9, 1993,  must 
comply  with  all  of  the  requirements  of  this  chapter,  unless  otherwise 
allowed  in  40  CFR  258.1(d),  (e)  or  (f). 

(5)  MSWLF  units  failing  to  satisfy  these  standards  shall  cease  operation 
and  shall  not  accept  municipal  solid  waste  for  disposal  by  order  of  the 
department  of  environmental  quality  and/or  the  district  health  department 
until  provisions  of  this  chapter  are  complied  with  unless  a  compliance 
schedule  has  been  approved  by  the  director  of  the  department  of  environ- 
mental quality  and/or  the  district  health  department. 

(6)  MSWLF  units  failing  to  satisfy  the  requirements  set  forth  in  this 
chapter  are  considered  open  dumps  for  purposes  of  state  solid  waste 
management  planning  and  are  prohibited  under  section  4005  of  RCRA. 

(7)  MSWLF  units  containing  sewage  sludge  and  which  fail  to  satisfy  the 
criteria  set  forth  in  40  CFR  258  violate  sections  309  and  405(e)  of  the  clean 
water  act. 

History.  1994'  ch-  75'  §  2>  P-  156;  am'  2001'  ch'  103' 

I.C,  §  39-7402,  as  added  by  1992,  ch.  331,      §  68,  p.  253. 
§  1,  p.  972;  am.  1993,  ch.  139,  §  2,  p.  342;  am. 

STATUTORY  NOTES 

Federal  References.  as  42  USCS  §§  1319  and  1345(e),  respec- 

Section  4005  of  the  Resource  Conservation  tively. 
and  Recovery  Act  (RCRA),  referred  to  in  sub- 

section  (6),  is  compiled  as  42  USCS  §  6945.  Compiler's  Notes. 

Sections  309  and  405(e)  of  the  clean  water  The  letters  "MSWLF"  enclosed  in  parenthe- 

act,  referred  to  in  subsection  (7),  are  codified  ses  so  appeared  in  the  law  as  enacted. 

JUDICIAL  DECISIONS 

County  Board  of  Commissioners.  purposes  of  applying  the  administrative  pro- 

A  county  board  of  commissioners  does  not  cedures  act  in  its  totality;  however,  the  corn- 
fall  within  the  definition  of  an  "agency"  for  the      missioners'  decisions  are  subject  to  judicial 
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review  under  this  chapter.  Petersen  v. 
Franklin  County,  130  Idaho  176,  938  R2d 
1214  (1997). 

39-7402A.  Excluded  facilities,  —  This  chapter  shall  not  apply  to  any 
facility  subject  to  the  provisions  of  subtitle  C  of  RCRA,  the  hazardous  waste 
management  act  of  1983,  as  amended  (section  39-4401,  et  seq.,  Idaho  Code) 
or  the  state  hazardous  waste  facility  siting  act,  as  amended  (section 
39-5801,  et  seq.,  Idaho  Code). 

History.  §  2,  p.  972;  am.  and  redesig.  1993,  ch.  139, 

I.C.,  §  39-7421,  as  added  by  1992,  ch.  292,      §  3,  p.  342. 

STATUTORY  NOTES 

Legislative  Intent.  Federal  References. 

Section  1  of  S.L.  1992,  ch.  292  read:  "(1)  The  Subtitle  C  of  the  resource  conservation  and 

legislature  of  the  State  of  Idaho  hereby  finds  re™very  act  (RCRA)  refi^  to  m  this  sec- 

Av   ,    /  x       ,   .      ,             nr    -w      ,1,1.  tion,  is  compiled  as  42  USCS  §  6921  et  seq. 

that:  (a)  certain  classes  of  facilities  that  dis-  . 

pose  of,  store  or  treat  hazardous  materials      Compiler's  Notes. 

,  ,        .     .  ,   ,    ,  This  section  was  formerly  compiled  as  §  39- 

and  wastes  are  comprehensively  regulated      7421 

pursuant  to  federal  and  state  laws.  The  words  enclosed  in  parentheses  so  ap- 

"(2)  Therefore,  it  is  hereby  declared  that  the  peared  in  the  law  as  enacted, 

purpose  of  this  act  is  to  preclude  additional  Effective  Dates. 

regulations  through  the  enactment  of  Section  Section  3  of  S.L.  1992,  ch.  292  declared  an 

39-7421,  Idaho  Code."  emergency.  Approved  April  8,  1992. 

39-7403.    Definitions,  —  As  used  in  this  chapter: 

(1)  "Active  portion"  means  that  part  of  a  facility  or  unit  that  has  received 
or  is  receiving  wastes  and  that  has  not  been  closed  in  accordance  with  40 
CFR  258.60. 

(2)  "Agricultural  wastes"  means  wastes  generated  on  farms  resulting 
from  the  production  of  agricultural  products  including,  but  not  limited  to, 
manures  and  carcasses  of  dead  animals  weighing  each  or  collectively  in 
excess  of  fifteen  (15)  pounds  but  do  not  include  wastes  that  are  classified  as 
hazardous. 

(3)  "Applicant"  means  the  owner  or  the  operator  with  the  owner's  written 
consent. 

(4)  "Aquifer"  means  a  geological  formation,  group  of  formations,  or  a 
portion  of  a  formation  capable  of  yielding  significant  quantities  of  ground 
water  to  wells  or  springs. 

(5)  "Board"  means  the  Idaho  board  of  environmental  quality. 

(6)  "Buffer  zone"  means  that  part  of  a  facility  that  lies  between  the  active 
portion  and  the  property  boundary. 

(7)  "Clean  soils  and  clean  dredge  spoils"  means  soils  and  dredge  spoils 
which  are  not  hazardous  wastes  or  problem  wastes  as  defined  in  this  section. 

(8)  "Commercial  solid  waste"  means  all  types  of  solid  waste  generated  by 
stores,  offices,  restaurants,  warehouses  and  other  nonmanufacturing  activ- 
ities, excluding  residential  and  industrial  wastes. 

(9)  "Commercial  solid  waste  facility"  means  a  facility  owned  and  operated 
as  an  enterprise  conducted  with  the  intent  of  making  a  profit  by  any 
individual,  association,  firm,  or  partnership  for  the  disposal  of  solid  waste, 
but  excludes  a  facility  owned  or  operated  by  a  political  subdivision,  state  or 
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federal  agency,  municipality  or  a  facility  owned  or  operated  by  any  individ- 
ual, association,  firm  or  partnership  exclusively  for  the  disposal  of  solid 
waste  generated  by  such  individual,  association,  firm  or  partnership. 

(10)  "Construction/demolition  waste"  means  the  waste  building  materi- 
als, packaging  and  rubble  resulting  from  construction,  remodeling,  repair 
and  demolition  operations  on  pavements,  houses,  commercial  buildings  and 
other  structures.  Such  waste  includes,  but  is  not  limited  to,  bricks,  concrete, 
other  masonry  materials,  soil,  rock,  lumber,  road  spoils,  rebar,  paving 
materials  and  tree  stumps.  Noninert  wastes  and  asbestos  wastes  are  not 
considered  to  be  demolition  waste  for  the  purposes  of  this  chapter. 

(11)  "Contaminate"  means  to  allow  discharge  of  a  substance  from  a 
landfill  that  would  cause: 

(a)  The  concentration  of  that  substance  in  the  ground  water  to  exceed  the 
maximum  contamination  level  (MCL)  specified  in  40  CFR  258.40,  Idaho 
drinking  water  standards;  or 

(b)  A  statistically  significant  increase  in  the  concentration  of  that  sub- 
stance in  the  ground  water  where  the  existing  concentration  of  that 
substance  exceeds  the  maximum  contamination  level  specified  in  para- 
graph (a)  of  this  subsection;  or 

(c)  A  statistically  significant  increase  above  background  in  the  concentra- 
tion of  a  substance  which: 

(i)  is  not  specified  in  paragraph  (a)  of  this  subsection;  and 

(ii)  is  a  result  of  the  disposal  of  solid  waste;  and 

(iii)  has  been  determined  by  the  department  to  present  a  substantial 

risk  to  human  health  or  the  environment  in  the  concentrations  found  at 

the  point  of  compliance. 

(12)  "County"  means  any  county  in  the  state  of  Idaho. 

(13)  "Cover  material"  means  soil  or  other  suitable  material  that  is  used  to 
protect  the  active  portion  of  the  MSWLF  unit. 

(14)  "Director"  means  the  director  of  the  Idaho  department  of  environ- 
mental quality. 

(15)  "Existing  MSWLF  unit"  means  any  municipal  solid  waste  landfill 
unit  that  is  receiving  solid  waste  as  of  the  applicable  date  specified  in  40 
CFR  258.1(e). 

(16)  "Facility"  means  all  contiguous  land  and  structures,  buffer  zones, 
and  other  appurtenances  and  improvements  on  the  land  used  for  the 
disposal  of  solid  waste. 

(17)  "Floodplain"  means  the  area  encompassed  by  the  one  hundred  (100) 
year  flood  as  defined  by  applicable  federal  emergency  management  agency 
(FEMA)  flood  insurance  maps  or,  if  no  map  exists,  then  as  defined  in  40  CFR 
258.11. 

(18)  "Ground  water"  means  water  below  the  land  surface  in  a  zone  of 
saturation. 

(19)  "Health  district"  means  one  (1)  of  the  seven  (7)  district  health 
departments  of  the  state  of  Idaho. 

(20)  "Holocene  fault"  means  a  fault  characterized  as  a  fracture  or  a  zone 
of  fractures  in  any  material  along  which  strata  on  one  (1)  side  have  been 
displaced  with  respect  to  that  on  the  other  side  and  holocene  being  the  most 
recent  epoch  of  the  quaternary  period,  extending  from  the  end  of  the 
pleistocene  epoch  to  the  present. 
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(21)  "Household  waste"  means  any  solid  waste,  including  garbage,  trash 
and  sanitary  waste  in  septic  tanks,  derived  from  households,  including 
single  and  multiple  residences,  hotels  and  motels,  bunkhouses,  ranger 
stations,  crew  quarters,  campgrounds,  picnic  grounds  and  day  use  recre- 
ation areas. 

(22)  "Industrial  solid  waste"  means  solid  waste  generated  by  manufac- 
turing or  industrial  processes  that  is  not  a  hazardous  waste  regulated  under 
subtitle  C  of  RCRA.  Such  waste  may  include,  but  is  not  limited  to,  waste 
resulting  from  the  following  manufacturing  processes:  electric  power  gen- 
eration; fertilizer  and  agricultural  chemicals;  food  and  related  products  and 
byproducts;  inorganic  chemicals;  iron  and  steel  manufacturing;  leather  and 
leather  products;  nonferrous  metals  manufacturing/foundries;  organic 
chemicals;  plastics  and  resins  manufacturing;  pulp  and  paper  industry; 
rubber  and  miscellaneous  plastic  products;  stone,  glass,  clay  and  concrete 
products;  textile  manufacturing;  transportation  equipment;  and  water 
treatment.  This  term  does  not  include  mining  waste  or  oil  and  gas  waste. 

(23)  "Inert  wastes"  means  noncombustible,  nonhazardous, 
nonputrescible,  nonleaching  solid  wastes  that  are  likely  to  retain  their 
physical  and  chemical  structure  under  expected  conditions  of  disposal, 
including  resistance  to  biological  attack. 

(24)  "Landfill"  means  an  area  of  land  or  an  excavation  in  which  wastes 
are  placed  for  permanent  disposal,  and  that  is  not  a  land  application  unit, 
surface  impoundment,  injection  well  or  waste  pile. 

(25)  "Landspreading  disposal  facility"  or  "land  application  unit"  means  a 
facility  that  applies  sludges  or  other  solid  wastes  onto  or  incorporates  solid 
waste  into  the  soil  surface,  excluding  manure  spreading  operations,  at 
greater  than  agronomic  rates  and  soil  conditioners  and  immobilization 
rates. 

(26)  "Lateral  expansion"  means  a  horizontal  expansion  of  the  waste 
boundaries  of  an  existing  MSWLF  unit. 

(27)  "Leachate"  means  a  liquid  that  has  passed  through  or  emerged  from 
solid  waste  and  contains  soluble,  suspended  or  miscible  materials  removed 
from  such  waste. 

(28)  "Limited  purpose  landfill"  means  a  landfill  that  receives  solid  waste 
of  limited  type  with  known  and  consistent  composition  other  than  wood 
wastes,  municipal  solid  waste,  inert  waste  and  construction/demolition 
waste. 

(29)  "Liquid  waste"  as  defined  in  40  CFR  258.28(c)(1). 

(30)  "Monofill"  means  a  landfill  which  contains  a  specific  waste  whose 
waste  stream  characteristics  remain  unchanged  over  time  and  may  include 
special  wastes,  problem  wastes  or  other  consistent  characteristic  wastes  but 
do  not  include  wastes  regulated  under  any  other  applicable  regulations. 

(31)  "Municipal  solid  waste  landfill  unit  (MSWLF)"  means  a  discrete  area 
of  land  or  an  excavation  that  receives  household  waste,  and  that  is  not  a 
land  application  unit,  surface  impoundment,  injection  well,  or  waste  pile,  as 
those  terms  are  defined  under  40  CFR  257.2.  A  MSWLF  unit  also  may 
receive  other  types  of  RCRA  subtitle  D  wastes,  such  as  commercial  solid 
waste,  nonhazardous  sludge,  conditionally  exempt  small  quantity  generator 
waste  and  industrial  solid  waste.  Such  a  landfill  may  be  publicly  or  privately 
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owned.  A  MSWLF  unit  may  be  a  new  MSWLF  unit,  an  existing  MSWLF  unit 
or  a  lateral  expansion. 

(32)  "New  MSWLF  unit"  means  any  municipal  solid  waste  landfill  unit 
that  has  not  received  waste  prior  to  October  9,  1993,  or  prior  to  October  9, 
1995,  if  the  MSWLF  unit  meets  the  conditions  specified  in  40  CFR 
258.1(f)(1). 

(33)  "Open  burning"  means  the  combustion  of  solid  waste  without:  (a) 
control  of  combustion  air  to  maintain  adequate  temperature  for  efficient 
combustion;  (b)  containment  of  the  combustion  reaction  in  an  enclosed 
device  to  provide  sufficient  resident  time  and  mixing  for  complete  combus- 
tion; and  (c)  control  of  the  emission  of  the  combustion  products. 

(34)  "Operator"  means  the  person(s)  responsible  for  the  overall  operation 
of  a  facility  or  part  of  a  facility. 

(35)  "Owner"  means  the  person(s)  who  owns  a  facility  or  part  of  a  facility. 

(36)  "Permeability"  means  the  capacity  of  a  material  to  transmit  a  liquid. 
For  the  purposes  of  this  chapter  permeability  is  expressed  in  terms  of 
hydraulic  conductivity  of  water  in  centimeters-per-second  units  of  measure- 
ment. 

(37)  "Person"  means  an  individual,  association,  firm,  partnership,  politi- 
cal subdivision,  public  or  private  corporation,  state  or  federal  agency, 
municipality,  industry,  or  any  other  legal  entity  whatsoever. 

(38)  "Pile"  or  "waste  pile"  means  any  noncontainerized  solid,  nonflowing 
waste  that  is  accumulated  for  treatment  or  storage. 

(39)  "Plan  of  operation"  means  the  written  plan  developed  by  an  owner  or 
operator  of  a  MSWLF  unit  detailing  how  the  facility  is  to  be  operated  during 
its  active  life,  during  closure,  and  throughout  the  post  closure  period. 

(40)  "Point  of  compliance"  means  a  vertical  surface  located  at  the  hydrau- 
lically  downgradient  intercept  with  the  uppermost  aquifer  at  which  a 
release  from  a  waste  management  unit  measured  as  change  in  constituent 
values  will  trigger  assessment  monitoring.  Point  of  compliance  shall  be  used 
to  define  the  facility  design,  location  and  frequency  of  ground  water 
monitoring  wells  and  corrective  action. 

(41)  "Post  closure"  means  the  requirements  placed  upon  the  MSWLF  unit 
after  closure  to  ensure  their  environmental  safety  for  a  thirty  (30)  year 
period  or  until  the  site  becomes  stabilized  in  accordance  with  section 
39-7416,  Idaho  Code. 

(42)  "Processing"  means  an  operation  conducted  on  solid  waste  to  prepare 
it  for  disposal. 

(43)  "Qualified  professional"  means  a  licensed  professional  geologist  or 
licensed  professional  engineer,  as  appropriate,  holding  current  professional 
registration  in  compliance  with  applicable  provisions  of  the  Idaho  Code. 

(44)  "RCRA"  means  the  resource  conservation  and  recovery  act  (42  U.S.C. 
sec.  6901  et  seq.),  as  amended. 

(45)  "Run-off ?  means  any  rainwater,  leachate,  or  other  liquid  that  drains 
over  land  from  any  part  of  a  facility. 

(46)  "Run-on"  means  any  rainwater,  leachate,  or  other  liquid  that  drains 
over  land  onto  any  part  of  a  facility. 

(47)  "Saturated  zone"  means  that  part  of  the  earth's  crust  in  which  all 
voids  are  filled  with  water. 


205  IDAHO  SOLID  WASTE  FACILITIES  ACT  39-7403 

(48)  "Septage"  means  a  semisolid  consisting  of  settled  sewage  solids 
combined  with  varying  amounts  of  water  and  dissolved  materials  generated 
from  a  septic  tank  system. 

(49)  "Sludge"  means  any  solid,  semisolid,  or  liquid  waste  generated  from 
a  municipal,  commercial,  or  industrial  waste  water  treatment  plant,  water 
supply  treatment  plant  or  air  pollution  control  facility  exclusive  of  the 
treated  effluent  from  a  waste  water  treatment  plant. 

(50)  "Solid  waste"  means  any  garbage  or  refuse,  sludge  from  a  waste 
water  treatment  plant,  water  supply  treatment  plant,  or  air  pollution 
control  facility  and  other  discarded  material  including  solid,  liquid,  semi- 
solid, or  contained  gaseous  material  resulting  from  industrial,  commercial, 
mining,  and  agricultural  operations  and  from  community  activities,  but 
does  not  include  solid  or  dissolved  materials  in  domestic  sewage,  or  solid  or 
dissolved  materials  in  irrigation  return  flows  or  industrial  discharges  that 
are  point  sources  subject  to  permit  under  33  U.S.C.  1342,  or  source,  special 
nuclear,  or  byproduct  material  as  defined  in  the  atomic  energy  act  of  1954, 
as  amended  (68  Stat.  923).  These  regulations  shall  not  apply  to  the  following 
solid  wastes: 

(a)  Overburden,  waste  dumps  and  low-grade  stockpiles  from  mining 
operations; 

(b)  Liquid  wastes  whose  discharge  or  potential  discharge  is  regulated 
under  federal,  state  or  local  water  pollution  permits; 

(c)  Hazardous  wastes  as  designated  in  the  hazardous  waste  management 
act,  chapter  44,  title  39,  Idaho  Code; 

(d)  Wood  waste  used  for  ornamental,  animal  bedding,  mulch  and  plant 
bedding  and  road  building  purposes; 

(e)  Agricultural  wastes,  limited  to  manures  and  crop  residues,  returned 
to  the  soils  at  agronomic  rates; 

(f)  Clean  soils  and  clean  dredge  spoils  as  otherwise  regulated  under 
section  404  of  the  federal  clean  water  act  (PL  95-217); 

(g)  Septage  taken  to  a  sewage  treatment  plant  permitted  by  either  the 
U.S.  environmental  protection  agency  or  the  department;  and 

(h)  Wood  debris  resulting  from  the  harvesting  of  timber  and  the  disposal 
of  which  is  permitted  under  chapter  1,  title  38,  Idaho  Code. 

(51)  "Special  waste"  means  those  wastes  which  require  special  treatment 
or  handling  after  it  arrives  at  the  disposal  site.  The  term  includes,  but  is  not 
limited  to,  asbestos  containing  material,  petroleum  contaminated  soils, 
low-level  PCB  containing  material,  low-level  dioxin  containing  material  and 
uncut  tires. 

(52)  "Statistically  significant"  means  significant  as  determined  by 
ANOVA  analysis  of  variance  as  applied  within  40  CFR  258.53(h)(2)  or  as 
provided  by  40  CFR  258.53(g)(5). 

(53)  "Uppermost  aquifer"  means  the  geological  formation  nearest  the 
natural  ground  surface  that  is  an  aquifer  as  well  as  lower  aquifers  that  are 
hydraulically  interconnected  with  this  aquifer  within  the  facility's  property 
boundary. 

(54)  "Waste  management  unit  boundary"  means  a  vertical  surface  located 
at  the  hydraulically  downgradient  limit  of  the  unit.  This  vertical  surface 
extends  down  into  the  uppermost  aquifer. 
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(55)  "Water  quality  standard"  means  a  standard  set  for  maximum  allow- 
able contamination  in  surface  waters  and  ground  water  as  set  forth  in  the 
water  quality  standards  for  waters  for  the  state  of  Idaho. 

(56)  "Wetlands"  as  defined  in  40  CFR  232.2(r). 

(57)  "Wood  waste"  means  solid  waste  consisting  of  wood  pieces  or  parti- 
cles generated  as  a  byproduct  or  waste  from  the  manufacturing  of  wood 
products,  handling  and  storage  of  raw  materials  and  trees  and  stumps.  This 
includes,  but  is  not  limited  to,  sawdust,  chips,  shavings,  bark,  pulp,  hog  fuel 
and  log  yard  waste,  but  does  not  include  wood  pieces  or  particles  containing 
chemical  preservatives  such  as  creosote,  pentachlorophenol,  or  copper- 
chrome-arsenate. 

Undefined  terms  shall  be  given  their  usual  and  ordinary  meaning  within 
the  context  of  the  provisions  of  this  chapter. 

History.  1994,  ch.  75,  §  3,  p.  156;  am.  1996,  ch.  419, 

LC,  §  39-7403,  as  added  by  1992,  ch.  331,  §  1,  p.  1389;  am.  2001,  ch.  103,  §  69,  p.  253; 
§  1,  p.  972;  am.  1993,  ch.  139,  §  4,  p.  342;  am.      am.  2007,  ch.  83,  §  8,  p.  221. 

STATUTORY  NOTES 

Cross  References.  recovery  act  (RCRA),  referred  to  in  subsection 

Board  of  environmental  quality,  §  39-107.  (22),  is  compiled  as  42  USCS  §  6921  et  seq. 

Amendments  Subtitle  D  of  the  resource  conservation  and 

The  2007  amendment,  by  ch.  83,  deleted  recovery  act  (RCRA),  referred  to  in  subsection 

former  subsection  (50)(h),  which  read:  "Radio-  (31),  is  codified  as  42  USCS  §  6941  et  seq. 

active  wastes,  defined  in  the  radiation  and  Section  404  of  the  federal  clean  air  act  (PL 

nuclear  materials  act,  chapter  30,  title  39,  25-217),  referred  to  in  paragraph  (50)(f),  is 

Idaho      Code"      and      made      a      related  codified  as  33  U.S.C.S.  §  1344. 

^designation.  Compiler's  Notes. 

Federal  References.  The  term  "injection  well"  is  not  defined 

The  atomic  energy  act  of  1954,  referred  to  under  40  C.F.R.  §  257.2.  However,  a  defini- 

in  the  introductory  paragraph  in  subsection  tion  may  be  found  at  40  C.F.R.  §  260.10. 

(50),  is  compiled  as  42  USCS.C.  §  2011  et  seq.  The  words  enclosed  in  parentheses  so  ap- 

Subtitle  C  of  the  resource  conservation  and  peared  in  the  law  as  enacted. 

39-7404,  Consistency  with  federal  law  —  Status  of  appendices,  — 
The  legislature  intends  that  the  state  of  Idaho  enact  and  carry  out  a  solid 
waste  program  that  will  enable  the  state  to  achieve  approved  state  status 
with  respect  to  solid  waste  disposal  facility  regulation  from  the  federal 
government. 

The  legislature  finds  that  subtitle  D  of  RCRA,  and  in  particular  the  code 
of  federal  regulations,  title  40,  part  257  and  258,  establish  complex,  detailed 
and  costly  provisions  for  the  disposal  of  solid  waste.  By  the  provisions  of  this 
chapter,  the  legislature  desires  to  avoid  duplicative  or  conflicting  state  and 
federal  regulatory  systems  and  allow  local  MSWLF  unit  owners  the  maxi- 
mum flexibility  possible  under  40  CFR  257  and  258,  to  meet  the  substantive 
goals  of  protection  of  human  health  and  the  environment  with  consideration 
for  actual  site  and  climatic  conditions.  At  any  time  that  40  CFR  257  or  40 
CFR  258  is  amended,  any  additional  flexibility  or  extension  otherwise 
prohibited  by  this  chapter  shall  be  allowed  as  applicable. 

The  board  may  not  promulgate  any  rule  pursuant  to  this  act  that  would 
impose  conditions  or  requirements  more  stringent  or  broader  in  scope  than 
the  referenced  RCRA  regulations  of  the  United  States  environmental 
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protection  agency  or  the  provisions  of  this  chapter.  Until  regulations  are 
adopted,  agency  conclusions  in  appendix  B  through  appendix  H,  inclusive, 
per  the  "Federal  Register"  of  October  9,  1991,  shall  be  used  for  technical 
guidance  for  relevant  provisions  of  this  chapter. 

History.  §  1,  p.  972;  am.  1993,  ch.  139,  §  5,  p.  342;  am. 

I.C.,  §  39-7404,  as  added  by  1992,  ch.  331,      1994,  ch.  75,  §  4,  p.  156. 

STATUTORY  NOTES 

Federal  References.  Compiler's  Notes. 

Subtitle  D  of  the  resource  conservation  and  The  term  "this  act"  in  the  third  paragraph 

recovery  act  (RCRA),  referred  to  in  the  second  was  added  to  this  section  by  S.L.  1993,  ch. 

paragraph,  is  codified  as  42  USCS  §  6941  et  139,  which  is  codified  as  §§  39-105,  39-414, 

seq.  39-7401  to  39-7404,  39-7406  to  39-7408,  and 

The  Resource  Conservation  and  Recovery  39-7409  to  39-7420.  The  term  is  probably 

Act  (RCRA),  referred  to  in  the  second  and  meant  to  refer  to  "this  chapter,"  being  chapter 

third  paragraphs  of  this  section,  is  compiled  74,  title  39,  Idaho  Code. 
as  42  USCS  §  6901  et  seq. 

39-7405.  Authority  regarding  solid  waste.  —  The  local  government 
entity  with  legal  responsibility  for  disposal  of  solid  waste  pursuant  to  the 
provisions  of  chapter  44,  title  31,  Idaho  Code,  shall  have  full  authority  to 
manage  and  control  the  ownership,  disposition  and  ultimate  disposal  of 
solid  waste  within  its  jurisdiction.  It  is  the  intention  of  the  legislature  that 
this  grant  of  authority  shall  be  construed  in  manner  commensurate  with  the 
full  extent  of  the  duties  established  in  chapter  44,  title  31,  Idaho  Code. 

History. 

I.C.,  §  39-7405,  as  added  by  1992,  ch.  331, 
§  1,  p.  972. 

39-7406.  Respective  roles  of  county,  director  and  health  district 
—  Liberal  construction.  —  (1)  The  county,  director  and  health  district 
each  perform  key  roles  in  statewide  solid  waste  management.  Principal 
jurisdiction  for  the  various  functions  of  solid  waste  regulation  and  manage- 
ment as  it  pertains  to  site  selection,  development,  operation,  and  closure 
shall  be  carried  out  as  outlined  herein: 

(a)  Each  county  may  select  a  solid  waste  landfill  site  or  sites,  evaluate 
said  site(s)  for  compliance  with  site  certification  criteria,  develop  design 
plans  for  construction  and  operation  of  MSWLF  unit(s),  including  ground 
water  monitoring  programs,  provide  for  public  review  of  its  site  certifica- 
tion, facility  design  and  operation  plans  through  the  conduct  of  a  twenty- 
eight  (28)  day  public  comment  period,  publish  legal  notices,  serve  as  the 
repository  of  funds  established  for  financial  assurance,  cooperate  with  the 
director  and  district  to  construct  and  operate  a  solid  waste  disposal 
system  which  protects  human  health  and  the  environment,  and  perform 
such  other  solid  waste  related  duties  as  may  be  specified  in  chapter  44, 
title  31,  Idaho  Code; 

(b)  The  director  shall  interact  and  cooperate  with  federal  agencies  to 
secure  approved  state  status  concerning  solid  waste  programs,  administer 
the  site  selection  process  by  requiring  an  owner  to  certify,  through  such 
professional  documentation  as  may  be  required  in  this  chapter,  that  the 
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site  is  not  encumbered  by  critical  site  limitations  as  set  forth  in  section 
39-7407,  Idaho  Code,  ascertaining  that  such  certification  has  been  made 
by  a  qualified  professional,  review  and  approve  MSWLF  unit  design 
plans,  the  ground  water  monitoring  program,  alternative  daily  cover  and 
final  cover,  alternative  closure  and  post-closure  care  requirements  recom- 
mended to  the  director  for  approval  by  the  district,  financial  assurance 
and  any  other  approvals  required  in  40  CFR  258,  prepare  and/or  adopt 
such  regulations  as  may  be  necessary  to  implement  the  provisions  of  this 
chapter,  and  cooperate  in  actual  site  monitoring  and  corrective  action 
programs;  and 

(c)  The  health  district  shall  ascertain  that  operations  standards  are  met, 
prepare  and/or  adopt  technical  guidance,  review  and  recommend  approval 
of  alternative  operating,  closure  and  post-closure  requirements  to  the 
director,  and  review  and  enforce  all  aspects  of  operation,  closure  and  post 
closure  except  as  specified  above. 

(d)  All  approvals  required  by  40  CFR  258  shall  be  obtained  by  the  owner 
and/or  applicant;  and  all  provisions  of  40  CFR  258  which  provide  for 
flexibility  may  be  obtained  by  the  owner  and/or  applicant;  and  the  director 
shall  have  the  authority  to  grant  all  such  approvals  in  accordance  with  the 
provisions  of  this  chapter,  the  duty  to  make  a  determination  that  an 
application  meets  standards  or  provides  an  acceptable  alternative,  and 
the  duty  to  approve  or  disapprove  the  application  in  a  timely  manner 
prescribed  in  this  chapter. 

(2)  This  chapter  shall  be  liberally  construed  to  allow  these  public  entities 
having  jurisdiction  to  perform  their  respective  roles  to  protect  human  health 
and  the  environment  through  expeditious  and  technically  proper  solid  waste 
management  practices,  while  recognizing  the  authority  of  local  govern- 
ments to  act  in  their  governmental  capacity  to  perform  the  duties  prescribed 
in  chapter  44,  title  31,  Idaho  Code. 

History.  §  *>  P-  972;  am.  1993,  ch.  139,  §  6,  p.  342;  am. 

LC,  §  39-7406,  as  added  by  1992,  ch.  331,      1994,  ch.  75,  §  5,  p.  156. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

39-7407.  Location  restrictions  —  Site  certification.  —  (1)  The 
following  location  restrictions  shall  apply  to  all  new  MSWLF  units,  existing 
MSWLF  units,  and  lateral  expansions.  Existing  sites  that  cannot  demon- 
strate compliance  with  the  following  standards  for  airports,  floodplains,  or 
unstable  areas,  must  close  by  October  9, 1996,  except  as  otherwise  provided 
in  40  CFR  258.16. 

(2)  All  MSWLF  units  to  which  this  chapter  is  applicable  shall  meet  the 
following  locational  standards: 

(a)  Shall  not  be  located  proximate  to  an  airport  runway  except  as 
provided  in  40  CFR  258.10; 

(b)  Shall  not  be  located  in  areas  designated  by  the  United  States  fish  and 
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wildlife  service  or  the  Idaho  department  of  fish  and  game  as  critical 
habitat  for  endangered  or  threatened  species  of  plants,  fish,  or  wildlife,  or 
designated  as  critical  migratory  routes  for  protectively  managed  species; 

(c)  Shall  not  be  located  so  that  the  active  portion  is  closer  than  two 
hundred  (200)  feet  to  the  property  line  of  adjacent  land; 

(d)  Shall  not  be  located  so  as  to  be  at  variance  with  any  locally  adopted 
land  use  plan  or  zoning  requirement  unless  otherwise  provided  by  local 
law  or  ordinance,  provided  that  if  no  land  use  plan  has  been  adopted  by 
the  local  government  which  would  have  land  use  jurisdiction  pursuant  to 
chapter  65,  title  67,  Idaho  Code,  the  site  certification  shall  contain  an 
analysis  of  the  factors  outlined  in  section  67-6508,  Idaho  Code,  accompa- 
nied by  findings  and  conclusions,  setting  forth  the  reasons  therefore, 
entered  by  the  local  government  with  jurisdiction  after  a  public  hearing  in 
accord  with  provisions  of  section  67-6509,  Idaho  Code,  that  the  public 
interest  would  be  served  by  locating  a  solid  waste  landfill  on  the  site  for 
which  certification  is  sought; 

(e)  Shall  not  be  located  so  that  the  active  portion  is  any  closer  than  one 
thousand  (1,000)  feet  to  any  state  or  national  park,  or  land  reserved  or 
withdrawn  for  scenic  or  natural  use; 

(f)  Shall  not  be  located  within  a  one  hundred  (100)  year  flood  plain  except 
as  provided  in  40  CFR  258.11; 

(g)  Shall  not  be  located  in  wetlands,  except  as  provided  in  40  CFR  258.12; 
(h)  A  MSWLF  unit  active  portion  shall  not  be  located: 

(i)  within  three  hundred  (300)  feet  or  the  distance  of  the  point  of 

compliance,  whichever  is  greater,  upstream  of  a  perennial  stream,  or 

river;  and 

(ii)  within  one  thousand  (1,000)  feet  of  any  perennial  lake  or  pond. 
(i)  A  MSWLF  unit  active  portion  shall  not  be  located  where  the  integrity 
of  the  site  would  be  compromised  by  the  presence  of  ground  water  which 
would  interfere  with  construction  or  operation  of  the  site; 
0')  A  MSWLF  unit  shall  not  be  located: 

(i)  within  two  hundred  (200)  feet  of  a  holocene  fault  as  defined  in  40 

CFR  258.13  or  adjacent  to  geologic  features  which  could  compromise  the 

structural  integrity  of  the  MSWLF  unit;  and 

(ii)  within  seismic  impact  zones  except  as  provided  in  40  CFR  258.14; 

and 
(k)  A  MSWLF  unit  active  portion  shall  not  be  located  on  any  site  whose 
natural  state  would  be  considered  unstable  in  that  its  undisturbed 
character  would  not  permit  establishment  of  an  MSWLF  unit  without 
unduly  threatening  the  integrity  of  the  design  due  to  inherent  site 
instability.  The  provisions  of  40  CFR  258.15  shall  be  followed. 

History. 

I.C.,  §  39-7407,  as  added  by  1992,  ch.  331, 
§  1,  p.  972;  am.  1993,  ch.  139,  §  7,  p.  342. 
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JUDICIAL  DECISIONS 

Evidence  Inadmissible.  to  supplement  its  record  with  findings  of  fact 

In  action  concerning  open  meetings  law  and  regarding  compliance  with  local  land  use  plan 

review  of  an  agency  action  brought  pursuant  where  the  parties  did  not  make  any  allega- 

to  the  administrative  procedures  act  concern-  tions  that  there  was  a  procedural  irregularity. 

ing  site  selection  of  a  landfill,  the  district  Petersen  v.  Franklin  County,  130  Idaho  176, 

court  erred  in  allowing  county  commissioners  938  P.2d  1214  (1997). 

39-7408.  Site  certification  procedure.  —  (1)  It  shall  be  the  respon- 
sibility of  each  applicant  to  obtain  site  certification  from  the  director.  The 
site  certification  process  is  hereby  established  to  ascertain  compliance  with 
the  requirements  of  section  39-7407,  Idaho  Code. 

(2)  The  site  certification  procedure  shall  be  administered  in  the  following 
manner: 

(a)  Prior  to  submittal  of  the  application,  the  applicant  may  conduct  a  site 
tour  for  the  director,  health  district  and  all  other  public  agencies  with 
jurisdiction  to  familiarize  the  agencies  with  characteristics  of  the  site  and 
site  surroundings. 

(b)  The  applicant  may  then  submit  an  application  to  the  director.  The 
application  shall  address  each  of  the  criteria  set  forth  in  section  39-7407, 
Idaho  Code,  explaining  the  technical  findings  regarding  each. 

(c)  Wherever  technical  evaluation  of  relevant  information  is  required,  a 
qualified  professional,  as  appropriate,  shall  certify  compliance  with  the 
requisite  criteria. 

(d)  When  the  application  is  submitted  to  the  director,  the  applicant  shall 
publish  legal  notice  of  submittal  of  the  application  in  the  newspaper 
published  in  the  county  as  determined  by  the  criteria  in  section  31-819, 
Idaho  Code,  and  shall  make  the  application  available  for  public  inspection 
and  copying.  The  date  of  publication  of  such  notice  shall  begin  a  twenty- 
eight  (28)  day  comment  period  during  which  written  comments  concern- 
ing the  application  may  be  submitted  to  the  director. 

(e)  The  director  shall  act  upon  the  application  within  twenty-one  (21) 
days  of  the  end  of  the  comment  period  set  forth  above  and  shall  enter  a 
decision  either  certifying  the  site  or  rejecting  the  application.  The  director 
shall  review  the  site  certification  application,  not  contravening  the 
opinion  of  the  applicant's  qualified  professional(s)  without  reliable  empir- 
ical evidence  that  the  affirmations  in  the  application  are  erroneous.  Upon 
finding  that  the  criteria  of  section  39-7407,  Idaho  Code,  have  been 
affirmed  by  qualified  professionals,  the  director  shall  certify  the  site.  Any 
rejection  of  a  site  certification  application  shall  be  accompanied  by 
findings  in  writing  expressly  stating  the  criteria  insufficiently  docu- 
mented and/or  violated  and  the  evidence  relied  upon  in  making  such 
determination.  Failure  of  the  director  to  act  within  twenty-one  (21)  days 
shall  constitute  site  certification.  An  applicant  shall  be  provided  an 
opportunity  to  appeal  any  denial  of  certification. 

(f)  Site  certification  is  transferable  with  ownership  of  the  site. 

(g)  Within  ten  (10)  working  days  of  receipt  of  certification  from  the 
director,  the  applicant  shall  publish  notice  in  the  newspaper  provided  for 
in  subsection  (d)  of  this  section,  informing  the  public  that  certification  of 
the  site  has  been  approved. 
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History. 

I.C.,  §  39-7408,  as  added  by  1992,  ch.  331, 
§  1,  p.  972;  am.  1993,  ch.  139,  §  8,  p.  342. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  letter  V  enclosed  in  parentheses  so 
appeared  in  the  law  as  enacted. 

JUDICIAL  DECISIONS 

Time  Limitations.  landowners  to  believe  that  they  had  30  days 

co^c!I5^  *  which  to  object,  rather  than  twenty-eight 

was  tolled  because  the  minutes  of  meeting  days>  and  because  commissioners  failed  to 

where  final  site  selection  was  made  never  Publlsn  the  decision  as  required  by  subsection 

used  the  word  "final",  the  landowners  never  ^  and  landowners  were  still  attempting  to 

knew  the  decision  was  final  and  the  state-  exhaust  their  administrative  remedies  follow- 

ment  the  commissioners  would  like  comments  ing  the  meeting.  Petersen  v.  Franklin  County, 

concerning  the  decisions  within  30  days  led  130  Idaho  176,  938  R2d  1214  (1997). 

39-7408A.  Site  certification  procedure  for  commercial  solid 
waste  facilities.  —  In  addition  to  obtaining  site  certification  as  provided  in 
section  39-7408,  Idaho  Code,  no  owner  or  operator  of  a  commercial  solid 
waste  facility  shall  construct,  expand  or  enlarge  such  a  facility  without  a 
siting  license  from  the  director.  Commercial  solid  waste  facilities  con- 
structed and  in  operation  on  the  effective  date  of  this  section  are  not 
required  to  obtain  a  siting  license  except  to  expand  or  enlarge  such  facilities. 

History. 

I.C.,  §  39-7408A,  as  added  by  1996,  ch.  419, 
§  2,  p.  1389. 

STATUTORY  NOTES 

Compiler's  Notes.  tion"  refers  to  the  effective  date  of  S.L.  1996, 

The  phrase  "the  effective  date  of  this  sec-      ch.  419,  which  was  March  20,  1996. 

39-7408B.  Site  review  panels  —  Members,  chairman,  quorum, 
meetings,  staff.  —  (1)  A  site  review  panel  shall  be  established  to  insure 
public  input  in  the  licensing  process,  to  recommend  to  the  director  condi- 
tions which  should  be  included  in  a  siting  license  and  to  recommend  to  the 
director  whether  a  particular  facility  should  or  should  not  be  constructed 
expanded  or  enlarged.  ' 

(2)  A  panel  shall  consist  of  eight  (8)  members  to  be  appointed  as  follows: 

(a)  Three  (3)  members  shall  be  the  director  of  the  department  of  environ- 
mental quality  or  his  designee,  the  director  of  the  Idaho  transportation 
department  or  his  designee  and  the  director  of  the  department  of  water 
resources  or  his  designee. 

(b)  One  (1)  member  shall  be  a  public  member  appointed  by  the  governor. 
The  public  member  shall  be  an  environmental  professional,  shall  serve  as 
chairman  of  the  panel  and  shall  be  a  voting  member.  A  member  who  is  a 
public  member  shall  be  appointed  to  serve  on  site  review  panels  only  until 
the  particular  siting  license  application  subject  to  their  review  is  ap- 


39-7408B  HEALTH  AND  SAFETY  212 

proved,  or  until  the  application  is  rejected  and  is  no  longer  subject  to  their 
review. 

(c)  Two  (2)  members  shall  be  appointed  by  the  city  council  of  the  city 
located  closest  to  or  in  which  the  commercial  solid  waste  facility  is 
proposed  to  be  located,  at  least  one  (1)  of  whom  shall  be  a  resident  of  the 
city.  The  members  serving  pursuant  to  this  subsection  shall  serve  until 
the  particular  siting  license  application  subject  to  their  review  is  ap- 
proved, or  until  the  application  is  rejected  and  is  no  longer  subject  to  their 
review. 

(d)  Two  (2)  members  shall  be  appointed  by  the  county  commission  and  be 
residents  of  the  county  where  the  commercial  solid  waste  facility  is 
proposed  to  be  located.  The  members  serving  pursuant  to  this  subsection 
shall  serve  until  the  particular  siting  license  application  subject  to  their 
review  is  approved,  or  until  the  application  is  rejected  and  is  no  longer 
subject  to  their  review. 

(e)  A  person  nominated  to  represent  a  city  or  county  shall  not  have  a 
conflict  of  interest,  as  that  term  is  defined  in  section  59-703,  Idaho  Code, 
or  derive  any  economic  gain  as  that  term  is  defined  in  section  59-703, 
Idaho  Code,  from  the  location  or  siting  of  the  proposed  commercial  solid 
waste  facility. 

(3)  The  director  shall  notify  the  city  council  of  the  nearest  city  and  the 
board  of  county  commissioners  of  a  siting  license  application  filed  with  the 
department,  and  shall  instruct  the  city  and  county  to  appoint  the  necessary 
members  to  a  panel. 

(4)  Five  (5)  of  the  eight  (8)  members  of  the  panel  shall  constitute  a 
quorum  for  the  transaction  of  business  of  the  panel  and  the  concurrence  of 
five  (5)  members  of  the  panel  shall  constitute  a  legal  action  of  the  panel, 
provided  that  no  meeting  of  the  panel  shall  occur  unless  there  are  at  least 
as  many  members  present  representing  the  city  and  county  as  there  are 
representing  the  state  and  the  public  as  appointed  pursuant  to  subsections 
(2)(a)  and  (b)  of  this  section.  All  meetings  of  the  panel  shall  be  conducted 
pursuant  to  the  state  open  meeting  law. 

(5)  The  director  shall  make  staff  available  to  assist  a  panel  in  carrying 
out  its  responsibilities. 

(6)  Members  of  the  panel  who  are  not  state  employees  shall  be  entitled  to 
receive  compensation  as  provided  in  section  59-509(b),  Idaho  Code. 

History. 

I.C.,  §  39-7408B,  as  added  by  1996,  ch.  419, 
§  2,  p.  1389;  am.  2001,  ch.  103,  §  70,  p.  253. 

STATUTORY  NOTES 

Cross  References.  Director  of  Idaho  transportation  depart- 

Director  of  department  of  environmental      ment,  §  40-503. 
quality,  §  39-105.  Open  meeting  law,  §§  67-2340  to  67-2347. 

Director  of  department  of  water  resources, 
§  42-1701. 
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39-7408C.  Siting  license  application  —  Fee  —  Rules.  —  (1)  An 
application  for  a  siting  license  shall  include: 

(a)  The  name  and  residence  of  the  applicant; 

(b)  The  location  of  the  proposed  commercial  solid  waste  facility; 

(c)  Engineering,  hydrogeologic  and  air  quality  information  to  indicate 
compliance  with  technical  criteria  as  may  be  provided  by  law; 

(d)  A  description  of  the  types  of  wastes  proposed  to  be  handled  at  the 
facility; 

(e)  Information  showing  that  harm  to  scenic,  public  health,  historic, 
cultural  or  recreational  values  is  not  substantial  or  can  be  mitigated; 

(f)  Information  showing  that  the  risk  and  impact  of  accident  during 
transportation  of  solid  waste  is  not  substantial  or  can  be  mitigated; 

(g)  Information  showing  that  the  impact  on  local  government  is  not 
adverse  regarding  health,  safety,  cost  and  consistency  with  local  planning 
and  existing  development  or  can  be  mitigated; 

(h)  Financial  information  to  indicate  the  applicant's  financial  capability 
to  construct,  operate  and  close  a  commercial  solid  waste  facility. 

(2)  Within  thirty  (30)  days  after  receipt  of  the  application,  the  director 
shall  determine  whether  it  is  complete.  If  it  is  not  complete,  the  director 
shall  notify  the  applicant  and  state  the  areas  of  deficiency. 

(3)  The  application  shall  be  accompanied  by  a  siting  license  fee.  The 
director  shall  establish  by  rule  the  scale  for  determining  the  siting  license 
application  fee.  The  fee  shall  not  exceed  seven  thousand  five  hundred  dollars 
($7,500)  and  shall  be  based  on  the  cost  to  the  department  of  reviewing  the 
siting  license  application.  The  scale  shall  be  based  on  characteristics 
including  the  site  size,  projected  waste  volume,  and  hydrogeological  and 
atmospheric  characteristics  surrounding  the  site.  Fees  received  pursuant  to 
this  section  may  be  expended  by  the  director  to  pay  the  actual,  reasonable 
and  necessary  costs  incurred  by  the  department  in  acting  upon  a  siting 
license  application. 

(4)  The  director  shall  promulgate  rules  in  compliance  with  chapter  52, 
title  67,  Idaho  Code,  to  implement  the  provisions  of  this  section. 

History. 

I.C.,  §  39-7408C,  as  added  by  1996,  ch.  419, 
§  2,  p.  1389. 

39-7408D.    Duties  of  the  director  relative  to  siting  applications.  — 

(1)  Upon  receipt  of  a  complete  siting  license  application,  the  director  or  an 
authorized  representative  of  the  director  shall: 

(a)  Notify  the  permanent  panel  members,  the  city  and/or  county  in  which 
the  commercial  solid  waste  facility  is  located  or  proposed  to  be  located,  the 
director  of  the  department  offish  and  game,  the  director  of  the  Idaho  state 
police,  and  other  state  agencies  as  deemed  appropriate  by  the  director. 

(b)  Publish  a  notice  that  the  application  has  been  received,  as  provided  in 
section  60-109,  Idaho  Code,  in  a  newspaper  having  major  circulation  in 
the  county  and  the  immediate  vicinity  of  the  proposed  commercial  solid 
waste  facility.  The  notice  shall  contain  a  map  indicating  the  location  of  the 
proposed  commercial  solid  waste  facility,  a  description  of  the  proposed 
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action  and  the  location  where  the  application  may  be  reviewed.  The  notice 
shall  describe  the  procedure  by  which  the  siting  license  may  be  granted. 

(2)  Upon  notification  by  the  director,  the  chairman  shall  immediately 
notify  the  representatives  of  the  state  to  the  panel  and  the  public  members. 
The  chairman  shall  also  notify  the  applicable  county  and  city  for  their 
appointment  of  members  as  provided  in  subsection  (2)  of  section  39-7408B, 
Idaho  Code.  Within  thirty  (30)  days  after  the  notification,  the  board  of 
commissioners  of  the  county  and  the  city  council  shall  select  the  members  to 
serve  on  the  panel.  The  panel  shall  be  created  at  that  time  and  notification 
of  the  creation  of  the  panel  shall  be  made  to  the  chairman. 

(3)  Within  thirty  (30)  days  after  appointment  of  panel  members,  the 
panel  shall  meet  to  review  and  establish  a  timetable  for  the  consideration  of 
the  draft  site  license. 

(4)  The  panel  shall: 

(a)  Set  a  date  and  arrange  for  publication  of  notice  of  a  public  hearing  in 
a  newspaper  having  major  circulation  in  the  vicinity  of  the  proposed  site, 
at  its  first  meeting.  The  public  notice  shall: 

(i)  Contain  a  map  indicating  the  location  of  the  proposed  commercial 
solid  waste  facility,  a  description  of  the  proposed  action,  and  the  location 
where  the  application  for  a  siting  license  may  be  reviewed  and  where 
copies  may  be  obtained; 

(ii)  Identify  the  time,  place  and  location  for  the  public  hearing  held  to 
receive  public  comment  and  input  on  the  application  for  a  siting  license; 

(b)  Publish  the  notice  not  less  than  thirty  (30)  days  before  the  date  of  the 
public  hearing  and  the  notice  shall  be,  at  a  minimum,  a  twenty  (20)  days' 
notice  as  provided  in  section  60-109,  Idaho  Code. 

(5)  Comment  and  input  on  the  proposed  commercial  solid  waste  facility 
may  be  presented  orally  or  in  writing  at  the  public  hearing,  and  shall 
continue  to  be  accepted  in  writing  by  the  panel  for  thirty  (30)  days  after  the 
public  hearing  date.  The  public  hearing  shall  be  held  in  the  same  county  as 
the  proposed  site.  If  the  proposed  site  is  adjacent  to  a  city  or  populated  area 
in  a  neighboring  county,  it  is  recommended  that  public  hearings  also  be  held 
in  the  neighboring  county. 

(6)  The  panel  shall  consider,  but  not  be  limited  to,  the  following: 

(a)  The  risk  of  the  spread  of  disease  or  impact  upon  public  health  from 
improper  treatment,  storage,  or  incineration  methods; 

(b)  The  impact  on  local  units  of  government  where  the  proposed  commer- 
cial solid  waste  facility  is  to  be  located  in  terms  of  health,  safety,  cost  and 
consistency  with  local  planning  and  existing  development.  The  panel  shall 
also  consider  city  and  county  ordinances,  permits  or  other  requirements 
and  their  potential  relationship  to  the  proposed  commercial  solid  waste 
facility; 

(c)  The  nature  of  the  probable  environmental  and  public  health  impact; 

(d)  The  financial  capability  of  the  applicant  to  construct,  operate  and 
close  the  commercial  solid  waste  facility. 

(7)  The  panel  shall  consider  the  concerns  and  objections  submitted  by  the 
public.  The  panel  shall  facilitate  efforts  to  provide  that  the  concerns  and 
objections  are  mitigated  by  proposing  additional  conditions  regarding  the 
construction  of  the  commercial  solid  waste  facility.  The  panel  may  propose 
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conditions  which  integrate  the  provisions  of  the  city  or  county  ordinances, 
permits  or  requirements. 

(8)  Within  one  hundred  eighty  (180)  days  after  creation,  the  panel  shall 
recommend  to  the  director  that  the  license  be  issued,  issued  with  conditions, 
or  rejected.  The  director  shall  act  on  a  license  application  within  sixty  (60) 
days  after  receipt  of  the  panel's  recommendation.  If  the  panel  recommends 
conditions,  a  clear  statement  of  the  need  for  a  condition  must  be  submitted 
to  the  director.  If  the  panel  recommends  rejection,  a  clear  statement  of  the 
reasons  for  the  denial  must  be  submitted  to  the  director. 

(9)  The  director  shall  issue,  issue  with  conditions  or  reject  a  siting  license 
only  as  recommended  by  the  siting  panel.  The  director  may  reconvene  a 
siting  panel  and  request  reconsideration  of  its  original  recommendation 
prior  to  the  director's  final  action. 

(10)  An  applicant  or  any  person  aggrieved  by  a  decision  of  the  director 
pursuant  to  this  chapter  may  within  sixty  (60)  days  of  the  director's 
decision,  and,  after  all  remedies  have  been  exhausted  under  the  provisions 
of  this  chapter,  seek  judicial  review  under  the  procedures  provided  in 
chapter  52,  title  67,  Idaho  Code,  and  may  also  seek  de  novo  judicial  review. 

History.  §  2,  p.  1389;  am.  2000,  ch.  469,  §  102,  p. 

I.C.,  §  39-7408D,  as  added  by  1996,  ch.  419,       1450. 

STATUTORY  NOTES 

Cross  References.  Effective  Dates. 

Director  of  department  of  fish  and  game,  Section  3  of  S.L.  1996,  ch.  419  declared  an 

§  36-106.  emergency.  Approved  March  20,  1996. 
Director  of  Idaho  state  police,  §  67-2901. 

39-7409.  Standards  for  design.  —  (1)  Applicability.  These  standards 
apply  to  new  MSWLF  units  and  lateral  expansions  of  existing  facilities  as 
provided  in  40  CFR  258.40. 

(2)  Liner  designs.  All  owners  or  operators  of  MSWLF  units  shall  use  one 
(1)  of  the  following  designs: 

(a)  Composite  liner  design.  A  liner  as  provided  under  40  CFR  258.40(b) 
and  shall  include  a  leachate  collection  system  as  provided  under  40  CFR 
258.40(a)(2);  or 

(b)  Alternate  liner  design.  A  site-specific  design  based  upon  environmen- 
tal performance,  as  allowed  under  40  CFR  258.40(a)(1)  which  will  ensure 
that  the  concentration  values  listed  in  table  1,  40  CFR  258.40,  or  as 
amended,  will  not  be  exceeded  in  the  uppermost  aquifer  at  the  relevant 
point  of  compliance.  This  design  shall  demonstrate  consideration  of  site 
specific  factors  as  provided  in  40  CFR  258.40(c)  and  shall  include  a 
leachate  collection  system  as  provided  under  40  CFR  258.40(a)(2);  or 

(c)  Arid  design.  A  site-specific  design  based  upon  environmental  perfor- 
mance, as  allowed  under  40  CFR  258.40(a)(1)  which  will  ensure  that  the 
concentration  values  listed  in  table  1,  40  CFR  258.40,  or  as  amended,  will 
not  be  exceeded  in  the  uppermost  aquifer  at  the  relevant  point  of 
compliance.  This  design  shall  use  both  field  collected  data  and  predictions 
that  maximize  contaminant  migration  for  demonstrating  no  potential  for 
migration.  This  design  will  apply  to  locations  having  less  than  twenty-five 


39-7410  HEALTH  AND  SAFETY  216 

(25)  inches  of  precipitation  annually,  net  evaporative  losses  greater  than 
thirty  (30)  inches  annually,  and  holding  capacity  in  native  soils  greater 
than  annual  absorbance;  and 

(i)  solid  waste  is  deposited  no  less  than  fifty  (50)  feet  above  the  seasonal 

high  level  of  ground  water  in  the  uppermost  aquifer; 

(ii)  the  geologic  formation  beneath  the  site  and  above  the  uppermost 

aquifer  must  have  capillary  capacities  greater  than  the  projected 

maximum  volume  of  leachate  generated  during  the  active  life  of  the 

MSWLF  unit;  and 

(iii)  "no  potential  for  migration"  is  demonstrated  when  the  geologic 

formation  beneath  the  site  and  above  the  uppermost  aquifer  has 

sufficient  hydrogeological  characteristics  and  holding  capacity  adequate 

to  contain  all  hazardous  constituents  generated  during  the  active  life, 

closure  and  post-closure  care  periods. 

(3)  Point  of  compliance.  For  each  MSWLF  unit,  the  relevant  point  of 
compliance  shall  be  set  by  a  qualified  professional  by  criteria  contained  in  40 
CFR  258.40(d)(1)  through  (d)(8),  inclusive,  subject  to  approval  by  the 
director. 

(4)  Leachate  discharge  shall  comply  with  permitted  discharge  require- 
ments under  the  federal  clean  water  act  (PL  95-217)  and  federal  storm 
water  discharge  regulations  (40  CFR  part  122). 

History. 

I.C.,  §  39-7409,  as  added  by  1992,  ch.  331, 
§  1,  p.  972;  am.  1993,  ch.  139,  §  9,  p.  342. 

STATUTORY  NOTES 

Federal  References.  subsection  (4)  of  this  section,  is  compiled  as  33 

The  federal  clean  water  act,  referred  to  in      USCS  §  1251  et  seq. 

39-7410,  Ground  water  monitoring  design,  —  (1)  Applicability. 
These  requirements  apply  to  MSWLF  units  except: 

(a)  When  the  MSWLF  unit  meets  the  conditions  for  exemption  in  40  CFR 
258.1(f);  provided  however,  that  the  director  may,  at  his  discretion, 
require  monitoring  of  a  MSWLF  unit  which  meets  the  conditions  for 
exemption  in  40  CFR  258.1(f),  if  necessary  to  protect  ground  water 
resources.  If  the  director  does  require  ground  water  monitoring  of  such 
MSWLF  unit,  a  method  other  than  the  ground  water  monitoring  wells 
required  in  this  section  and  in  40  CFR  258.51  through  258.55  may  be  used 
to  detect  a  release  of  contamination  from  the  unit;  or 

(b)  When  suspended  upon  demonstration  in  accordance  with  40  CFR 
258.50  that  there  is  no  potential  for  migration  of  hazardous  constituents 
from  the  MSWLF  unit  to  the  uppermost  aquifer  during  the  active  life  of 
the  unit  and  the  post-closure  care  periods  when  certified  by  a  qualified 
professional  and  approved  by  the  director. 

(2)  Ground  water  monitoring  program.  All  monitoring  programs  shall  be 
conducted  in  a  manner  consistent  with  the  guidance  of  relevant  portions  of 
appendix  F  per  the  "Federal  Register"  of  October  9,  1991.  The  schedule  for 
compliance  as  provided  by  40  CFR  258.50  shall  apply  unless  an  alternative 
schedule  is  approved  by  the  director. 
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(a)  A  ground  water  monitoring  system  must  be  installed  that  consists  of 
a  sufficient  number  of  wells,  installed  at  appropriate  locations  and  depths, 
to  conform  with  the  requirements  of  40  CFR  258.51(a)  and  (d). 

(b)  A  multiunit  ground  water  monitoring  system  may  be  constructed 
instead  of  separate  ground  water  monitoring  systems  for  each  MSWLF 
unit  as  provided  in  40  CFR  258.51(b). 

(c)  Monitoring  wells  must  be  cased  in  a  manner  that  maintains  the 
integrity  of  the  monitoring  well  bore  hole  as  provided  in  40  CFR  258.51(c). 
Wells  must  be  constructed  in  such  a  manner  as  to  prevent  contamination 
of  the  samples,  the  sampled  strata,  and  between  aquifers  and  water 
bearing  strata,  and  in  accordance  with  Idaho  department  of  water 
resources,  well  construction  standards  and  the  monitoring  well  standards 
of  the  national  ground  water  association. 

(3)  Point  of  compliance.  For  each  MSWLF  unit,  the  relevant  point  of 
compliance  shall  be  set  as  a  function  of  site  and  monitoring  program  design 
subject  to  the  approval  of  the  director.  The  relevant  point  of  compliance  for 
purposes  of  MSWLF  unit  design,  well  location  and  corrective  action  shall  be: 

(a)  Located  within  the  flow  pathway(s)  predicted  from  the  results  of  the 
hydrogeologic  investigation; 

(b)  No  more  than  one  hundred  fifty  (150)  meters  downgradient  from  the 
waste  management  unit  boundary; 

(c)  On  contiguous  property  owned,  or  otherwise  subject  to  possessory 
rights  by  the  MSWLF  owner; 

(d)  Shall  be  identified  by  the  qualified  professional  on  all  reports  and 
documents  pertaining  to  analysis  of  ground  water  protection  measures; 
and 

(e)  Determined  in  consideration  of  factors  provided  in  40  CFR  258.40(d). 

(4)  Ground  water  characterization,  sampling  and  analysis  requirements. 

(a)  The  ground  water  monitoring  system  must  include  sampling  and 
analysis  procedures  consistent  with  40  CFR  258.53. 

(b)  Monitoring  wells  shall  be  tested  for  the  constituents  listed  in  40  CFR 
258,  appendix  I,  plus  temperature,  unless  otherwise  authorized  by  the 
director  as  provided  in  40  CFR  258.54. 

(c)  Background  values  will  be  based  on  an  independent  sample  from  each 
well  sampled  at  three  (3)  month  intervals  in  a  one  (1)  year  period. 

(5)  Detection  monitoring  program. 

(a)  Detection  monitoring  is  required  throughout  the  active  life  and 
post-closure  care  period  at  MSWLF  units  as  provided  in  40  CFR  258.54  at 
all  ground  water  monitoring  wells  as  defined  in  40  CFR  258.51(a)(1)  and 
(a)(2)  for  constituents  listed  in  40  CFR  258,  appendix  I. 

(b)  Each  well  shall  be  monitored  on  a  semiannual  basis  after  background 
characterization.  Alternative  constituents  and  sampling  frequency  may 
be  approved  by  the  director  based  upon  considerations  as  defined  in  40 
CFR  258.54(a)(2)  and  (b).  Requests  for  alternative  constituents  or  fre- 
quency shall  be  based  on  a  report  certified  by  a  qualified  professional. 

(c)  Each  ground  water  sample  event  must  include  a  determination  of  the 
ground  water  surface  elevation,  flow  direction  and  rate. 
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History.  §  11,  p.  342;  am.  1994,  ch.  75,  §  6,  p.  156;  am. 

I.C.,  §  39-7413,  as  added  by  1992,  ch.  331,      1997,  ch.  11,  §  1,  p.  11. 
§  1,  p.  972;  am.  and  redesig.  1993,  ch.  139, 

STATUTORY  NOTES 

Prior  Laws.  paragraph  (2)(c),  may  be  found  at  Idaho  Ad- 
Former  §  39-7410,  which  comprised  I.C.,  ministratiye  Code  §  37.03.09. 
eonr^-irt          jjju    mno    u   001   s  1  The  national  groundwater  association,  re- 
§  39-7410,  as  added  by  1992,  ch.  331,  §  1,  p.  „        ,  ,     .  &         ,    /ov  ,  .  -.        '  . , 
*                '       .    ,,     qT    1Q '      ,    -  '  %  \*  ferred  to  in  paragraph  (2)(c),  provides  guid- 
972,  was  repealed  by  S.L.  1993,  ch.  139,  §  10,  ance    on    management    and    protection    of 

effective  March  25,  1993.  groundwater  resources.  See  http://ngwa.org. 
-         .,     ,    XT   .  The  letter  "s"  enclosed  in  parentheses  so 

Compiler's  Notes  appeared  in  the  law  as  enacted. 

This  section  was  formerly  compiled  as  §  39- 

7413.  Effective  Dates. 

The  Idaho  department  of  water  resources  Section  2  of  S.L.  1997,  ch.  11  declared  an 

well  construction  standards,  referred  to  in  emergency  Approved  February  7,  1997. 

39-7411.  Design  review  procedure.  —  (1)  Design  of  a  MSWLF  unit 
shall  not  be  reviewed  until  site  certification  has  been  obtained.  After 
obtaining  site  certification,  an  applicant  shall  produce  design  plans  and 
specifications  which  comply  with  the  design  standards  set  forth  in  sections 
39-7409  and  39-7410,  Idaho  Code.  The  responsibility  for  complying  with 
said  standards  shall  rest  solely  with  the  applicant  of  the  site. 

(2)  An  applicant  may  notify  the  director  of  its  intent  to  initiate  a  MSWLF 
site  design  and  meet  with  the  director  to  discuss  standards,  schedule,  design 
process  to  be  used  and  particular  concerns  of  the  director. 

(3)  The  applicant  shall  conduct  aerial  and  cadastral  surveys,  relevant 
studies,  and  prepare  a  hydrogeologic  report  which  will  satisfy  standards  and 
other  provisions  in  accordance  with  this  chapter  and  applicable  state 
regulations.  Specific  climatic  data  and  verification  of  location  restrictions 
shall  be  included. 

(4)  The  applicant  shall  submit  findings  and  a  tentative  design  plan, 
including  preliminary  schematic  design  of  environmental  monitoring  sys- 
tems to  the  director  as  a  result  of  the  preliminary  design  investigation.  The 
submittal  initiates  a  twenty-eight  (28)  day  period  for  department  review 
and  comment.  Concurrent  with  the  submittal  to  the  director,  the  applicant 
shall  publish  notice  in  a  newspaper  of  general  circulation,  as  determined  by 
the  criteria  in  section  31-819,  Idaho  Code,  in  the  county  wherein  the 
MSWLF  would  be  located  notifying  the  public  that  a  preliminary  design 
plan  has  been  submitted  to  the  director  and  is  available  for  public  review. 
The  date  of  publication  initiates  a  twenty-eight  (28)  day  period  for  depart- 
ment review  and  public  comment.  Written  public  comments  concerning  the 
proposed  design  plan  shall  be  compiled  by  the  director.  The  compiled  public 
comments  received  by  the  director  and  those  generated  by  the  director  shall 
be  transmitted  to  the  owner,  and  the  applicant  if  other  than  the  owner,  no 
more  than  thirty-five  (35)  days  after  the  date  of  publication  of  the  notice  or 
seven  (7)  days  after  the  end  of  the  public  comment  period,  whichever  is  later. 

(5)  When  a  response  is  received  from  the  director,  the  applicant  may 
submit  the  facility  design,  ground  water  monitoring  program,  and  specifi- 
cations, in  a  final  design  report  which  addresses  standards  established  by 
this  chapter,  applicable  federal  regulations  and  other  relevant  provisions  of 
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state  law.  Said  submittal  shall  include  a  site-specific  analysis  of 
hydrogeologic  conditions,  location  restrictions  and  other  factors  relevant  to 
long-term  site  integrity,  and  shall  address  comments  from  the  public  and  the 
director  related  to  objective  standards  in  the  final  design  report.  Said 
submittal  shall  be  prepared  by  a  qualified  professional  in  a  manner 
consistent  with  sound  professional  practices.  The  submittal  of  this  final 
design  report  initiates  a  fifty-six  (56)  day  period  for  the  director's  review. 

(6)  Concurrent  with  submittal  to  the  director,  the  applicant  shall  release 
the  final  design  report,  including  all  supporting  reports,  plans  and  docu- 
mentation, to  the  extent  practicable,  for  public  comment  by  placing  it  for 
inspection  at  every  public  library  within  the  county  where  the  proposed 
MSWLF  would  be  located.  Copies  of  the  submittal  shall  be  made  available 
for  possession,  at  the  cost  of  duplication,  at  a  public  location  in  the  county 
seat  of  the  county  where  the  proposed  MSWLF  unit  would  be  located.  The 
applicant  shall  publish  notice  in  a  newspaper  of  general  circulation,  as 
determined  by  the  criteria  in  section  31-819,  Idaho  Code,  in  the  county 
wherein  the  MSWLF  would  be  located  notifying  the  public  that  a  final 
design  report  has  been  submitted  to  the  director  and  is  available  for  public 
review.  Public  comments  shall  be  submitted,  in  writing,  to  the  director 
within  twenty-eight  (28)  days  of  the  date  of  publication. 

(7)  No  more  than  fifty-six  (56)  days  after  publication  of  notice  of  submit- 
tal, or  twenty-eight  (28)  days  after  the  close  of  an  advertised  public  comment 
period,  whichever  is  later,  the  director  shall  enter  a  decision  either  approv- 
ing or  disapproving  the  final  design.  The  decision  shall  be  in  writing  and 
shall  make  one  (1)  of  the  following  findings: 

(a)  Based  upon  the  information  submitted,  design  complies  with  applica- 
ble standards. 

(b)  Based  upon  the  information  submitted,  the  design  does  not  comply 
with  applicable  standards,  setting  forth  with  specificity  the  material 
standards  not  met  or  insufficiently  documented. 

(c)  Failure  to  comport  with  professional  standards. 

Failure  of  the  director  to  respond  to  an  applicant's  request  for  approval  in 
the  manner  provided  herein  shall  constitute  approval  of  the  request. 
Construction  shall  not  be  initiated  on  a  MSWLF  unit  until  approval  has 
been  granted,  except  that  construction  prior  to  approval  may  be  initiated 
prior  to  July  1,  1993,  for  a  MSWLF  unit  which  meets  the  design  standard  of 
section  39-7409(2)(a),  Idaho  Code.  The  applicant  shall  publish  notice  of 
approval  in  a  newspaper  of  general  circulation  when  affirmative  or  defacto 
[de  facto]  approval  is  given. 

(8)  Upon  entering  a  decision  of  disapproval,  an  automatic  twenty-one  (21) 
day  stay  of  proceedings  shall  occur  unless  waived  by  the  applicant.  During 
the  twenty-one  (21)  day  stay,  the  director  and  the  applicant  may  meet  and 
confer  to  attempt  to  reconcile  differences.  At  any  point  during  that  twenty- 
one  (21)  day  period  the  director  and  applicant  can  reach  an  accord  and 
approval  can  be  granted,  with  construction  authorized  at  that  point.  The 
applicant  can  tender  a  written  waiver  of  this  twenty-one  (21)  day  reconcil- 
iation period  which  would  initiate  the  requirement  provided  for  in  subsec- 
tion (9)  of  this  section.  At  any  time  in  the  review  process  or  post-decision 
reconciliation  process  the  applicant  and  director  may  mutually  agree  to 
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extend  the  timeframes  contained  herein  and  may  resort  to  mediation, 
arbitration,  or  binding  arbitration  to  resolve  differences  as  they  mutually 
see  fit. 

(9)  If  differences  are  not  reconciled  in  the  period  set  forth  in  subsection  (8) 
of  this  section,  the  director  shall  notify  the  owner  that  the  design  remains 
disapproved.  Said  notice  of  disapproval  shall  incorporate  the  rationale  for 
disapproval  contained  in  the  original  decision  of  disapproval,  deleting  any 
issues  resolved  in  the  post-decision  reconciliation  period. 

(10)  Following  final  action  by  the  director  the  applicant  may  file  a  petition 
with  the  district  court,  with  concurrent  notice  to  the  director,  in  the  county 
where  the  proposed  MSWLF  would  be  located  for  expedited  appellate  review 
of  the  director's  decision.  The  petition  shall  set  forth  the  specific  basis  for  the 
appeal  and  shall  identify  the  legal  and  factual  basis  for  contesting  the 
disapproval  by  the  director.  The  director  shall  submit  a  copy  of  the  entire 
record  upon  which  its  disapproval  has  been  based  no  more  than  fourteen 
(14)  days  after  the  date  the  applicant's  petition  for  review  has  been  filed. 
Only  information  which  has  been  available  during  the  design  review  process 
may  be  used  in  the  judicial  review  process. 

(11)  All  issues  claimed  as  a  basis  of  appeal  by  the  applicant  shall  be 
addressed  in  a  memorandum  filed  with  the  petition  appealing  disapproval 
by  the  director.  The  director  shall  submit  a  reply  memorandum  no  later  than 
fourteen  (14)  days  after  the  applicant's  petition  for  review  has  been  filed. 

(12)  Upon  the  record,  the  applicable  law,  the  memoranda  of  the  respective 
parties,  and  such  independent  technical  assistance  as  the  court  may  find  it 
necessary  and  appropriate  to  retain,  the  court  shall  evaluate  the  applicant's 
petition  and  the  decision  by  the  director  and  shall  render  a  decision  no  more 
than  twenty-one  (21)  days  after  the  completed  record,  and  accompanying 
memorandum,  if  one  is  filed,  are  submitted  to  the  court  by  the  director.  The 
court  shall  sustain  the  director's  disapproval  action  if  it  affirmatively  finds 
that  the  record  contains  substantial  evidence  that  the  design  does  not 
comply  with  standards  as  specified  pursuant  to  section  39-7412(7)(b)  or  (c), 
Idaho  Code.  If  the  court  finds  the  disapproval  is  not  supported  by  substan- 
tial evidence  in  the  record,  it  shall  reverse  the  director's  action  and  remand 
the  matter  to  the  director  with  appropriate  instructions. 

(13)  The  procedure  set  forth  in  subsections  (10)  through  (12)  of  this 
section  are  effective  until  January  1,  1994.  On  and  after  January  1,  1994, 
the  applicant  is  entitled  to  judicial  review  pursuant  to  chapter  67,  title  52, 
Idaho  Code  [chapter  52,  title  67,  Idaho  Code].  Upon  waiver  or  expiration  of 
the  twenty-one  (21)  day  reconciliation  period,  the  director  and  the  applicant 
shall  stipulate  to  accelerated  judicial  review  pursuant  to  court  approval 
where  the  ordinary  review  period  provided  in  chapter  67,  title  52,  Idaho 
Code  [chapter  52,  title  67,  Idaho  Code],  may  reasonably  result  in  substantial 
increased  costs  to  the  applicant,  potential  violations  of  federal  or  state 
environmental  laws  or  threats  to  the  public  health  and  environment. 

History. 

I.C.,  §  39-7411,  as  added  by  1993,  ch.  139, 
§  12,  p.  342. 
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STATUTORY  NOTES 

Compiler's  Notes.  The  bracketed  references  "chapter  52,  title 

Former  §  39-7411  was  amended  and  redes-      67,  Idaho  Code,"  contained  in  subsection  (13), 

ignated  as  §  39-7412  by  §  13  of  S.L.  1993,  ch.      were  inserted  by  the  compiler  to  correct  the 

139.  statutory  reference. 

The  bracketed  insertion  near  the  end  of 

subsection  (7)  was  added  by  the  compiler  to 

correct  the  legal  term. 

39-7412.  Standards  for  operation.  —  Owners  or  operators  of  all 
MSWLF  units  shall: 

(1)  Implement  a  program  for  detecting  and  preventing  disposal  of  regu- 
lated hazardous  wastes  as  provided  in  40  CFR  258.20; 

(2)  Provide  for  daily  cover  as  provided  in  40  CFR  258.21.  Alternative 
materials  or  cover  frequency  other  than  daily  cover  may  be  used  only  as 
specified  by  the  MSWLF  plan  of  operation; 

(3)  Provide  disease  vector  control  as  provided  in  40  CFR  258.22; 

(4)  Implement  a  program  of  routine  methane  monitoring  and  control  as 
provided  in  40  CFR  258.23; 

(5)  Ensure  that  MSWLF  units  do  not  violate  any  ambient  air  quality 
standard  or  emission  standard  from  any  emission  of  landfill  gases,  combus- 
tion or  any  other  emission  associated  with  a  MSWLF  unit  as  provided  in  40 
CFR  258.24; 

(6)  Provide  and  control  access  as  provided  in  40  CFR  258.25; 

(7)  Design,  construct  and  maintain  a  run-on/run-off  control  system  as 
provided  in  40  CFR  258.26  to: 

(a)  Prevent  all  the  run-on  of  surface  waters  and  other  liquids  resulting 
from  a  maximum  flow  of  a  twenty-five  (25)  year  storm,  or  snowmelt  into 
the  active  portion  of  the  MSWLF  unit; 

(b)  Control  the  collection  of  the  run-off  of  surface  waters  and  other  liquids 
resulting  from  a  twenty-four  (24)  hour,  twenty-five  (25)  year  storm,  or 
snowmelt,  whichever  is  greater,  from  the  active  portion  and  the  closed 
portions  of  a  MSWLF  unit;  and 

(c)  Prevent  the  discharge  of  pollutants  into  waters  of  the  United  States 
and  the  state  of  Idaho  as  defined  in  40  CFR  258.27; 

(8)  Prohibit  the  disposal  of  noncontainerized  liquids  or  sludges  contain- 
ing free  liquids  in  MSWLF  units  except  as  provided  in  40  CFR  258.28; 

(9)  Establish  an  operating  and  recordkeeping  procedure  as  provided  in  40 
CFR  258.29;  and 

(10)  Comply  with  operating  procedures  established  by  the  board  for 
implementation  by  the  districts  which  are  intended  to  assure  operations 
which  protect  the  public  health  and  maintain  the  integrity  of  the  landfill 
design. 

(11)  MSWLF  units  that  dispose  of  greater  than  twenty  (20)  tons  per  day 
of  municipal  solid  waste  based  on  an  annual  average  shall: 

(a)  Monitor  daily  climatic  conditions.  Monitoring  shall  include  precipita- 
tion including  snow,  evaporation,  evaporative  water  temperature,  air 
temperature,  wind  speed  and  direction;  and 

(b)  Weigh  all  incoming  waste  or  provide  an  equivalent  method  of  mea- 
suring waste  tonnage  capable  of  estimating  total  annual  solid  waste 
tonnage. 
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History.  §  1,  P-  972J  am-  and  redesig-  1993>  ch-  139> 

I.C.,  §*39-7411,  as  added  by  1992,  ch.  331,      §  13,  p.  342. 

STATUTORY  NOTES 

Compiler's  Notes.  Former  §  39-7412  was  amended  and  redes- 

This  section  was  formerly  compiled  as  §  39-      ignated  as  §  39-7413  by  §  14  of  S.L.  1993,  ch. 
7411.  139. 

JUDICIAL  DECISIONS 

Negligence  per  se.  were  not  negligence  per  se  and  by  applying 

In  a  suit  by  guardians  of  children  who  were  the  common  law  willful  or  wanton  standard, 

killed  in  a  landfill  accident  against  the  county  Q'Guin  v.  Bingham  County,  142  Idaho  49, 122 

operating  the  landfill,  the  district  court  erred  p,3d  308  (2005). 
in  determining  that  the  county's  violations 

39-7413.  Operations  plan  review.  —  (1)  Prior  to  operation  of  a 
MSWLF  unit,  an  operations  plan  shall  be  submitted  to  the  health  district 
with  jurisdiction.  It  shall  be  the  responsibility  of  each  applicant  of  a  MSWLF 
unit  to  certify  to  the  health  district  that  the  provisions  of  section  39-7412, 
Idaho  Code,  have  been  complied  with  through  development  of  an  operating 
plan.  No  solid  waste  disposal  facility  shall  accept  waste  without  a  current 
operating  certificate  from  the  health  district  with  jurisdiction. 

(2)  The  health  district  shall  review  operational  plans  in  the  same  manner 
as  the  director  reviews  requests  for  site  certification  pursuant  to  section 
39-7408,  Idaho  Code.  An  applicant  shall  provide  information  in  the  opera- 
tions plan  in  sufficient  detail  to  show  compliance  with  the  provisions  of 
section  39-7412,  Idaho  Code,  and  required  procedures  adopted  pursuant 
thereto.  The  same  standards  of  review  shall  apply  to  an  operations  plan  as 
apply  to  the  site  certification  process.  The  health  district  shall  accept 
certification  by  a  qualified  professional  that  standards  of  operation  have 
been  met  upon  presentation  of  the  professional's  certification  of  compliance 
and  presentation  of  a  written  explanation  of  operational  practices  which  will 
be  undertaken  to  meet  standards  established  in  section  39-7412,  Idaho 

Code. 

(3)  If  an  operations  plan  provides  for  alternative  operating  criteria 
requiring  approval  by  the  director  as  provided  in  40  CFR  258,  the  health 
district  shall  make  a  decision  recommending  approval  or  disapproval.  Such 
plan  shall  be  submitted  by  the  health  district  to  the  director  for  his  review. 
The  submittal  shall  be  accompanied  by  findings  of  fact  and  the  recommen- 
dation from  the  health  district. 

(4)  The  director  shall  review  the  recommendation  submitted  by  the 
health  districts  and  shall  make  a  decision  to  approve  or  disapprove.  The 
director  shall  review  recommendations  for  approval  using  the  same  stan- 
dards of  review  provided  in  section  39-7408(2)(e),  Idaho  Code. 

History.  §  1.  P-  972^  am-  and  redesiS-  1993>  ch*  139> 

I.C.,  §'39-7412,  as  added  by  1992,  ch.  331,   §  14,  p.  342;  am.  1994,  ch.  75,  §  7,  p.  156. 
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STATUTORY  NOTES 

Compiler's  Notes.  Former  §  39-7413  was  amended  and  redes- 

This  section  was  formerly  compiled  as  §  39-  ignatedas§  39-7410  by  §  11  of  S.L.  1993  ch 
7412.  139. 

39-7414.  Assessment  monitoring  and  corrective  action.  —  (1)  Ap- 
plicability. These  standards  apply  whenever  a  statistically  significant  in- 
crease over  background  has  been  detected  for  one  (1)  or  more  constituents 
listed  in  40  CFR  258,  appendix  I  or  an  alternative  list  approved  in 
accordance  with  40  CFR  258.54(a)(2). 

(2)  Assessment  monitoring  programs  shall  be  performed  in  accordance 
with  40  CFR  258.55. 

(3)  Assessment  of  corrective  measures  shall  be  performed  in  accordance 
with  40  CFR  258.56. 

(4)  Selection  of  remedy  shall  be  performed  in  accordance  with  40  CFR 
258.57. 

(5)  Implementation  of  corrective  action  program  shall  be  performed  in 
accordance  with  40  CFR  258.58. 

History. 

LC,  §  39-7414,  as  added  by  1993,  ch.  139, 
§  15,  p.  342. 

STATUTORY  NOTES 

Prior  Laws.  972,  was  repealed  by  S.L.  1993,  ch.  139,  §  10, 

Former  §  39-7414,  which  comprised  LC,      effective  March  25,  1993 
§  39-7414,  as  added  by  1992,  ch.  331,  §  1,  p. 

39-7415.  Standards  for  closure.  —  (1)  Applicability.  These  standards 
apply  to  all  MSWLF  units  that  receive  wastes  on  or  after  October  9,  1993, 
except  as  provided  by  40  CFR  258.  MSWLF  units  that  accept  waste  after 
October  9,  1991,  but  cease  to  accept  waste  prior  to  October  9,  1993,  shall  at 
a  minimum  comply  with  subsections  (2)(a)  and  (3)  of  this  section  in  addition 
to  the  "sanitary  landfill  closure  guidance"  criteria  as  adopted  by  the  health 
district. 

(2)  Cover  designs.  Owners  or  operators  of  MSWLF  units  shall  install  one 
(1)  of  the  following  final  cover  systems: 

(a)  A  cover  as  provided  under  40  CFR  258.60(a);  or 

(b)  The  cover  material  must  be  fine-grained  with  intrinsic  permeability 
no  greater  than  1  X  10-3  cm/sec  and  a  minimum  thickness  of  twenty-four 
(24)  inches;  and 

(i)  Have  capillary  holding  capacity  greater  than  the  projected  maxi- 
mum accumulated  volume  of  water  as  determined  by  utilization  of 
accepted  water  balance  methodology  based  on  local  or  regional  twenty- 
five  (25)  year  climatic  records; 

(ii)  Annual  precipitation  is  less  than  twenty-five  (25)  inches  with  net 
evaporative  losses  greater  than  thirty  (30)  inches  annually; 
(iii)  The  top  six  (6)  inches  of  the  cover  shall  be  capable  of  sustaining 
shallow  rooted  native  plant  growth;  and 
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(iv)  This  design  shall  demonstrate  consideration  of  site  specific  factors 
as  provided  in  40  CFR  258.60(b);  or 
(c)  As  provided  in  40  CFR  258.60(b). 

(3)  The  final  grade  of  slopes  shall  be  greater  than  two  percent  (2%)  unless 
otherwise  supported  by  the  post  closure  plan  and  uses  approved  by  the 
health  district,  and  the  grade  of  side  slopes  not  more  than  thirty-three 
percent  (33%). 

(4)  Closure  plan  preparation,  placement  in  operating  record,  notice  of 
intent  to  close,  time  requirements  for  commencement  and  completion  of 
closure  activities,  certification,  deed  notation  and  removal  of  deed  notation 
shall  be  conducted  as  provided  in  40  CFR  258.60(c)  through  (j),  inclusive. 
The  deed  notation  and  removal  of  deed  notation  shall  comply  with  the 
uniform  environmental  covenants  act,  chapter  30,  title  55,  Idaho  Code. 

History.  am- 1994>  ch-  75>  §  8'  P- 156;  am'  2010>  ch*  "' 

I.C.,  §'39-7415,  as  added  by  1992,  ch.  331,      §  2,  p.  191. 
§  1,  p.  972;  am.  1993,  ch.  139,  §  16,  p.  342; 

STATUTORY  NOTES 

Amendments. 

The  2010  amendment,  by  ch.  99,  added  the 
last  sentence  in  subsection  (4). 

39-7416.  Standards  for  post  closure  care.  —  (1)  Applicability.  Post 
closure  maintenance  standards  apply  to  all  MSWLF  units  that  receive 
wastes  on  or  after  October  9,  1993,  except  as  provided  by  40  CFR  258.1. 

(2)  Post  closure  care  shall  be  conducted  as  provided  under  40  CFR  258.61. 

History.  §  1,  P-  972;  am-  1993>  ch*  139>  §  17>  P-  342; 

I.C.,  §  39-7416,  as  added  by  1992,  ch.  331,   am.  1994,  ch.  75,  §  9,  p.  156. 

39-7417.  Financial  assurance  for  closure,  post  closure  care  and 
corrective  action.  —  (1)  Applicability.  These  requirements  shall  apply  to 
new  MSWLF  units,  existing  MSWLF  units  and  lateral  expansions  except  as 
exempted  in  40  CFR  258.1(d)  and  258.70(a). 

(2)  The  requirements  of  this  section  are  effective  April  9,  1995,  except  for 
MSWLF  units  meeting  the  conditions  of  40  CFR  258.1(f)(1),  in  which  case 
the  effective  date  is  October  9,  1995,  or  at  such  later  date  upon  subsequent 
amendment  of  40  CFR  258.70  through  258.74. 

(3)  All  MSWLF  units  shall  be  underwritten  by  financial  assurance 
provisions  as  provided  by  the  following: 

(a)  Closure  as  provided  in  40  CFR  258.71; 

(b)  Post  closure  care  as  provided  in  40  CFR  258.72;  and 

(c)  Corrective  action  as  provided  in  40  CFR  258.73. 

(4)  The  financial  assurance  mechanisms  provided  for  MSWLF  units  shall 
include  any  mechanism  or  a  combination  of  mechanisms  meeting  the 
criteria  of  40  CFR  258.74. 

(5)  Counties  may  use  available  borrowing  capability  through  registered 
warrants  for  a  prearranged  amount  and  preapproved  by  a  lending  institu- 
tion as  a  financial  mechanism  to  assure  assessment  monitoring  and  correc- 
tive action  needs. 
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(6)  Subdivisions  of  the  state  may  use  any  method  provided  by  law  to  meet 
the  requirements  of  this  section. 

(7)  MSWLF  units  owned  or  operated  by  subdivisions  of  the  state  that 
qualify  under  40  CFR  258.74(f)  may  include  any  mechanism  allowed  to  them 
upon  adoption  and  publication. 

(8)  Financial  assurance  funds  for  MSWLF  units  not  located  on  federal  or 
state  lands  shall  be  deposited  in  a  county  trust  fund  in  the  county  in  which 
the  MSWLF  unit  is  located.  The  county  shall  act  as  the  trustee  for  the  trust 
funds,  and  as  named  coprincipal  for  surety  bonds,  letters  of  credit,  and 
insurance.  As  trustee,  the  county  may  require  an  independent  audit  of  the 
adequacy  of  the  financial  assurance  but  shall  not  become  liable  for  financial 
assurance  except  in  the  case  of  default  as  otherwise  defined  by  federal  and 
state  law. 

History.  §  l,  p.  972;  am.  1993,  ch.  139,  §  18,  p.  342; 

I.C.,  §  39-7417,  as  added  by  1992,  ch.  331,      am.  1994,  ch.  75,  §  10,  p.  156. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  effective  date  of  the  requirements  of         Section  11  of  S.L.  1994,  ch.  75  declared  an 
this  section,  pursuant  to  the  1996  amendment      emergency.  Approved  March  9,  1994. 
of  40  C.RR.  §  258.70,  referred  to  in  subsec- 
tion (2),  are  April  9,  1997,  and  October  9, 
1997,  for  MSWLF  units  meeting  the  condi- 
tions of  40  C.RR.  §  258.1(f)(1). 

39-7418.    Modifications  to  sites  approved  under  this  chapter.  — 

(1)  The  following  classes  of  modifications  to  approved  sites  shall  require 
that  an  owner  or  operator  amend  the  approved  design  or  ground  water 
monitoring  program: 

(a)  Lateral  expansion  outside  the  approved  waste  management  unit 
boundary  design; 

(b)  Unpredictable  change  affecting  any  environmental  monitoring  pro- 
gram; 

(c)  Change  of  liner  design;  or 

(d)  A  modification  of  the  design  or  operation  due  to  initiation  of  corrective 
action  and  remediation. 

(2)  The  scope  of  new  investigations  and  plan  amendment  shall  be  defined 
by  the  owner,  director  and  health  district  before  any  modification  to  the 
decision  is  begun.  Only  those  stages  of  the  applicable  approval  process 
affected  by  the  request  for  modification  shall  be  required. 

History. 

I.C.,  §  39-7418,  as  added  by  1992,  ch.  331, 
§  1,  p.  972;  am.  1993,  ch.  139,  §  19,  p.  342. 

39-7419.  Inspections.  —  (1)  All  MSWLF  units  shall  be  subject  to 
routine  inspection  by  the  county,  director  and  health  district  in  accordance 
with  relevant  provisions  of  the  Idaho  Code. 

(2)  At  intervals  of  not  less  than  three  (3)  years,  nor  more  than  five  (5) 
years,  the  owner,  county,  director  and  health  district  shall  jointly  conduct  a 
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comprehensive  review  of  the  MSWLF  unit  for  provisions  contained  in  this 
chapter,  technical  guidance,  other  provisions,  and  the  plan  for  design  and 
operation,  as  amended.  A  record  of  the  review  shall  be  placed  in  the 
operating  record  of  the  MSWLF  unit  which  shall  be  maintained  by  the 
owner  and  the  health  district  with  jurisdiction.  Operating  procedures  shall 
be  recertified  at  intervals  of  no  more  than  three  (3)  years. 

History. 

I.C.,  §  39-7419,  as  added  by  1992,  ch.  331, 
§  1,  p.  972;  am.  1993,  ch.  139,  §  20,  p.  342. 

39-7420.  Violations  and  enforcement,  —  (1)  Failure  to  comply  with 
the  requirements  established  in  this  chapter,  requirements  of  rules  estab- 
lished pursuant  to  this  chapter,  and  reasonable  conditions  of  approval 
granted  pursuant  to  this  chapter  shall  be  unlawful.  Particularly  with 
respect  to  siting  and  operation  of  a  municipal  solid  waste  landfill  to  satisfy 
the  requirements  of  chapter  44,  title  31,  Idaho  Code,  enforcement  should 
focus  upon  remediation  of  deficiencies,  rather  than  punishment.  Penalties 
should  be  imposed  where  practices  show  disregard  for  protection  of  human 
health,  safety  and  the  environment. 

(2)  Each  public  agency  with  responsibility  for  enforcement  of  require- 
ments established  in  this  chapter  may  inspect,  monitor  and  employ  such 
methods  of  enforcement  as  they  may  be  empowered  to  use  by  statute  or  local 
ordinance. 

(a)  The  director  may  apply  the  provisions  of  section  39-108,  Idaho  Code, 
to  insure  compliance. 

(b)  The  respective  health  districts  or  the  several  counties  may  employ  the 
use  of  negotiated  compliance  agreements  in  addition  to  civil  legal  reme- 
dies and  misdemeanor  criminal  penalties  otherwise  authorized  in  order  to 
obtain  compliance  with  requirements  established  herein. 

(3)  Where  more  than  one  (1)  public  entity  undertakes  enforcement  efforts 
to  obtain  compliance  with  the  provisions  of  this  chapter,  enforcement  efforts 
should  be  coordinated  to  the  greatest  extent  possible  to  minimize  conflict 
among  requirements  and  costs  of  compliance. 

(4)  A  private  right  of  action  in  behalf  of  any  person  who  has  been  injured 
or  damaged  by  any  approval  authorized  in  this  chapter  or  violation  of  the 
terms  of  any  approval  or  regulation  authorized  in  this  chapter  may  be 
maintained  in  accordance  with  the  provisions  of  this  chapter  and/or  the 
provisions  of  chapter  52,  title  67,  Idaho  Code,  as  applicable. 

(5)  If  a  district  fails  to  carry  out  responsibilities  established  in  this 
chapter,  the  director  may  assume  the  authority  otherwise  to  be  imple- 
mented by  a  district. 

History. 

I.C.,  §  39-7420,  as  added  by  1992,  ch.  331, 
§  1,  p.  972;  am.  1993,  ch.  139,  §  21,  p.  342. 
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STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

Section  24  of  S.L.  1993,  ch.  139  read:  "If  any         Section  4  of  S.L.  1992,  ch.  331  declared  an 

section,  subsection,  sentence,  clause  or  phrase  emergency.  This  section  became  law  without 

of  this  act  is  for  any  reason  held  to  be  uncon-  the  governor's  signature  on  April  15,  1992. 
stitutional,  such  decision  shall  not  affect  the  Section  25  of  S.L.  1993,  ch.  139  declared  an 

validity  of  the  remaining  portions  of  this  act."  emergency.  Approved  March  25,  1993. 

JUDICIAL  DECISIONS 

Review.  therefore,  landowners  are  permitted  to  seek 

Site  selection  by  the  county  commissioners  judicial  review  of  the  site  selection  under  the 

is  a  significant  step  in  the  process  of  selecting  administrative  procedures   act.   Petersen  v. 

a  building  and  operating  a  landfill  and  falls  Franklin  County,  130  Idaho  176,  938  P.2d 

within   the   "approval    authorized"   contem-  1214  (1997). 
plated  by  subsection  (4)  of  this  section,  and, 

39-7421.  Research*  development  and  demonstration  permits.  — 
(1)  The  provisions  of  42  U.S.C.  6945(c)(1)(B)  and  40  CFR  258  allow  the 
administrator  of  the  United  States  environmental  protection  agency  to 
approve  state  research,  development  and  demonstration  permit  programs. 

(2)  The  director  shall  initiate  the  process  outlined  in  40  CFR  239  by 
which  the  state  may  receive  authorization  to  issue  research,  development 
and  demonstration  (RDD)  permits  in  compliance  with  40  CFR  258.4  at  such 
time  as: 

(a)  The  department  receives  a  request  from  any  individual  who  expresses 
an  intent  to  apply  for  an  RDD  permit;  and 

(b)  The  department  and  requesting  individual  enter  into  a  written 
agreement  in  which  the  requesting  individual  agrees  to  reimburse  the 
department  for  the  reasonable  and  necessary  cost  to  make  such  applica- 
tion. 

(3)  Upon  receipt  of  state  authorization  to  issue  such  permits,  the  director 
may  issue  an  RDD  permit  for  a  new  MSWLF  unit,  existing  MSWLF  unit,  or 
lateral  expansion  for  which  the  owner  or  operator  proposes  to  utilize 
innovative  and  new  methods  which  vary  from  either  or  both  of  the  following 
criteria: 

(a)  The  run-on  control  systems  required  by  section  39-7412(7)(a),  Idaho 
Code;  and 

(b)  The  liquid  restrictions  in  section  39-7412(8),  Idaho  Code. 

(4)  Any  permit  issued  under  subsection  (3)  of  this  section  shall  include 
the  following  terms  and  conditions: 

(a)  The  MSWLF  unit  shall  have  a  leachate  collection  system  designed 
and  constructed  to  maintain  less  than  a  thirty  (30)  centimeter  depth  of 
leachate  on  the  liner; 

(b)  Any  liquids  to  be  recirculated,  injected  or  otherwise  placed  in  the 
MSWLF  unit  shall  be  appropriate  for  the  purposes  of  determining  the 
efficacy  and  performance  capabilities  of  the  technology  or  process  and 
shall  be  approved  by  the  director; 

(c)  The  MSWLF  unit  owner  or  operator  shall  install  and  operate  a  landfill 
gas  collection  and  control  system  in  accordance  with  emission  control 
requirements  as  specified  in  40  CFR  part  60,  and  when  collected  in 
economically  feasible  volumes,  landfill  gas  shall  be  used  for  energy 
generation. 
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(5)  Upon  receipt  of  state  authorization  to  issue  such  permits,  the  director 
may  issue  an  RDD  permit  for  a  new  MSWLF  unit,  existing  MSWLF  unit,  or 
lateral  expansion,  for  which  the  owner  or  operator  proposes  to  utilize 
innovative  and  new  methods  which  vary  from  the  final  cover  criteria  of  40 
CFR  258.60  (a)(1),  (a)(2)  and  (b)(1)  provided  the  landfill  owner  or  operator 
demonstrates  that  the  infiltration  of  liquid  will  not  cause  contamination  of 
ground  water  or  surface  water,  or  cause  leachate  depth  on  the  liner  to  exceed 
thirty  (30)  centimeters. 

(6)  Any  permit  issued  under  the  provisions  of  this  section  shall  include 
terms  and  conditions  at  least  as  protective  as  the  criteria  for  MSWLFs  to 
assure  protection  of  human  health  and  the  environment.  Such  permits 
shall: 

(a)  Provide  for  the  construction  and  operation  of  such  facilities  as 
necessary,  for  not  longer  than  three  (3)  years,  unless  renewed  as  provided 
in  subsection  (8)  of  this  section; 

(b)  Provide  that  the  MSWLF  unit  must  receive  only  those  types  and 
quantities  of  municipal  solid  waste  and  nonhazardous  wastes  which  the 
director  deems  appropriate  for  the  purposes  of  determining  the  efficacy 
and  performance  capabilities  of  the  technology  or  process; 

(c)  Include  such  requirements  as  necessary  to  protect  human  health  and 
the  environment,  including  such  requirements  as  necessary  for  testing 
and  providing  information  to  the  director  with  respect  to  the  operation  of 
the  facility; 

(d)  Require  the  owner  or  operator  of  a  MSWLF  unit  permitted  under  this 
section  to  submit  an  annual  report  to  the  director  showing  whether  and  to 
what  extent  the  site  is  progressing  in  attaining  project  goals.  The  report 
shall  also  include  a  summary  of  all  monitoring  and  testing  results,  as  well 
as  any  other  operating  information  specified  by  the  director  in  the  permit. 
Annual  reports  shall  be  submitted  to  the  director  within  three  (3)  months 
after  the  anniversary  date  of  the  approved  permit  or  permit  renewal;  and 

(e)  Require  compliance  with  all  criteria  in  chapter  74,  title  39,  Idaho 
Code,  except  as  permitted  under  this  section. 

(7)  The  director  may  order  an  immediate  termination  of  all  operations  at 
the  facility  allowed  under  this  section  or  other  corrective  measures  at  any 
time  the  director  determines  that  the  overall  goals  of  the  project  are  not 
being  attained  including,  but  not  limited  to,  protection  of  human  health  or 
the  environment. 

(8)  Any  permit  issued  under  the  provisions  of  this  section  shall  not  exceed 
three  (3)  years  and  each  renewal  of  a  permit  shall  not  exceed  three  (3)  years. 

(a)  The  total  term  for  a  permit  for  a  project,  including  renewals,  shall  not 
exceed  twelve  (12)  years. 

(b)  During  permit  renewal,  the  applicant  shall  provide  a  detailed  assess- 
ment of  the  project  showing  the  status  with  respect  to  achieving  project 
goals,  a  list  of  problems  and  status  with  respect  to  problem  resolutions, 
and  any  other  requirements  that  the  director  determines  necessary  for 
permit  renewal. 

(c)  Owners  or  operators  requesting  permit  renewal  shall  submit  the 
permit  renewal  application  to  the  director  at  least  six  (6)  months  prior  to 
the  existing  permit  expiration  date. 


229  IDAHO  SOLID  WASTE  FACILITIES  ACT  39-742 1 

(9)  It  shall  be  unlawful  to  begin  construction  to  implement  or  otherwise 
utilize  the  exemptions  provided  in  this  section  without  first  receiving  a 
permit  from  the  director.  Permit  applications  will  be  processed  in  the 
following  manner: 

(a)  The  director  shall  review  the  RDD  permit  application  and  each 
subsequent  permit  renewal  in  the  same  manner  as  the  director  reviews 
requests  for  design  approval  pursuant  to  section  39-7411,  Idaho  Code.  An 
applicant  shall  provide  information  in  the  permit  application  in  sufficient 
detail  to  address  design,  operating,  closure,  postclosure  and  financial 
assurance  requirements. 

(b)  Each  permit  application  and  permit  renewal  application  shall  require 
the  owner  or  operator  to  certify  to  the  director  that  the  information 
contained  in  the  application  is,  to  the  best  of  his  or  her  knowledge, 
accurate  and  true,  and  the  MSWLF  unit  is  in  compliance  with  applicable 
law. 

(10)  Permit  review  and  oversight  costs  incurred  by  the  department  of 
environmental  quality,  or  "department,"  and  health  district  shall  be  reim- 
bursed by  the  applicant  or  permittee.  Reimbursable  review  and  oversight 
costs  shall  include,  but  are  not  limited  to: 

(a)  Reasonable  costs  associated  with  the  director's  review  of  a  permit 
application  submitted  pursuant  to  this  section,  including  department 
staff  time  and  the  cost  of  goods  and  services  contracted  by  the  department 
in  performance  of  the  activities  described  in  this  section; 

(b)  Reasonable  costs  associated  with  the  health  district's  review  of 
portions  of  a  permit  application  submitted  pursuant  to  this  section  when 
such  review  is  delegated  to  the  health  district  by  statute,  rule,  or 
agreement  with  the  director; 

(c)  Reasonable  costs  associated  with  the  department's  and  health  dis- 
trict's oversight  of  permitted  RDD  units,  including  inspections  and  the 
review  of  annual  reports,  monitoring,  and  testing  results  required  pursu- 
ant to  this  section  or  required  by  permit,  and  the  processing  of  permit 
amendments  and  terminations;  and 

(d)  All  other  reasonable  and  necessary  costs  of  actions  taken  by  the 
department  pursuant  to  this  section. 

(11)  Reimbursable  review  and  oversight  costs  incurred  by  the  department 
and  health  district,  as  defined  in  subsection  (10)  of  this  section,  shall  be 
reimbursed  as  follows: 

(a)  Each  permit  application  submitted  to  the  director  pursuant  to  this 
section  shall  be  accompanied  by  a  nonrefundable  fee  of  two  hundred  fifty 
dollars  ($250)  and  an  estimation  of  reimbursable  review  and  oversight 
costs  the  department  and  health  district  may  incur  associated  with  the 
review  of  the  permit  application  and  oversight  of  the  permit.  Each  permit 
renewal  application  submitted  to  the  director  pursuant  to  this  section 
shall  be  accompanied  by  a  nonrefundable  fee  of  one  hundred  dollars 
($100)  and  an  estimation  of  reimbursable  review  and  oversight  costs  the 
department  and  health  district  may  incur  associated  with  the  review  and 
oversight  of  the  permit  renewal. 

(b)  If  the  department,  in  consultation  with  the  health  district,  determines 
that  the  applicant's  estimation  of  reimbursable  review  and  oversight  costs 
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is  accurate,  and  the  submission  of  such  funds  will  adequately  reimburse 
the  department  and  the  health  district  for  the  cost  of  all  review  and 
oversight  activities  associated  with  that  permit  application  or  renewal 
application,  the  department  shall  notify  the  applicant,  and  the  applicant 
shall  submit  to  the  department  the  full  amount,  or  an  installment  deposit 
in  the  amount  required  pursuant  to  this  subsection. 

(c)  If  the  department,  in  consultation  with  the  health  district,  determines 
that  the  applicant's  estimation  of  reimbursable  review  and  oversight  costs 
is  not  accurate,  and  the  submission  of  such  funds  will  not  adequately 
reimburse  the  department  and  the  health  district  for  the  cost  of  all  review 
and  oversight  activities  associated  with  that  permit  application  or  re- 
newal application,  the  department  shall  notify  the  applicant  and  the 
application  shall  be  returned  to  the  applicant. 

(d)  Upon  receipt  of  funds  in  the  amount  estimated  by  the  applicant  and 
concurred  to  by  the  department  and  health  district,  or  receipt  of  an 
installment  deposit  in  the  amount  required  under  this  subsection,  the 
director  shall  initiate  permit  application  review  or  permit  renewal  review. 

(e)  Once  the  department  and  the  health  district  concur  with  an  appli- 
cant's estimation  of  reimbursable  review  and  oversight  costs,  and  the 
department  provides  the  applicant  notice  thereof,  a  permit  applicant  or 
permit  renewal  applicant  may  submit  to  the  department  the  reimburse- 
ment funds  in  their  entirety  or  an  installment  deposit  of  two  thousand  five 
hundred  dollars  ($2,500).  Should  funding  be  required  for  costs  incurred  in 
excess  of  the  initial  two  thousand  five  hundred  dollar  ($2,500)  deposit,  the 
department  shall  notify  the  applicant  of  required  successive  deposits  in 
the  amount  of  two  thousand  five  hundred  dollars  ($2,500).  The  depart- 
ment shall  pass  along  funds  collected  on  behalf  of  the  health  district  for 
reimbursable  review  and  oversight  costs  incurred  by  such  district  within 
sixty  (60)  days  of  receipt  of  such  funds  from  the  applicant,  or  within  sixty 
(60)  days  of  receipt  of  a  certified  request  for  such  funds  from  the  health 
district,  whichever  is  later.  Any  unused  portion  of  the  reimbursement 
funds,  deposit,  or  successive  deposit  shall  be  returned  to  the  applicant 
within  sixty  (60)  days  of  the  director's  final  decision  to  issue  or  deny  a 
permit  or  permit  renewal  pursuant  to  this  section.  If  the  applicant  fails  to 
submit  a  successive  deposit,  the  department  shall  suspend  review  of  the 
permit  application  or  renewal  application,  and  the  director  shall  be 
relieved  of  any  applicable  statutory  or  regulatory  permit  application  or 
renewal  application  review  deadlines  during  the  review  suspension. 

(f)  The  director  shall,  as  a  condition  of  renewal,  require  renewal  appli- 
cants to  reimburse  the  department  for  previously  uncaptured  reimburs- 
able permit  review  and  oversight  costs  incurred  by  the  department  or 
health  district  during  the  prior  permit  term. 

(g)  Upon  request,  the  department  shall  provide  documentation  to  the 
applicant  to  aid  in  the  development  of  the  applicant's  estimation  of 
reimbursable  review  and  oversight  costs  or  to  support  the  department's 
claims  and  any  health  district  claims  for  such  reimbursement. 

(h)  Funds  submitted  to  the  department  pursuant  to  this  section  shall  not 
be  returned  if  a  permit  application  is  terminated,  withdrawn,  returned,  or 
denied  unless  the  funds,  or  some  portion  thereof,  have  not  been  used  by 
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the  department  or  health  district  as  of  the  date  of  the  termination, 
withdrawal,  return,  or  denial. 

(12)  A  permit  issued  pursuant  to  this  section  may  be  transferred  only  to 
a  new  owner  or  operator  of  the  permitted  MSWLF.  The  new  owner  or 
operator  shall  submit  to  the  director  in  writing,  a  request  for  permit 
transfer.  The  request  shall  include  a  statement  that  the  new  owner  or 
operator  will  comply  with  all  terms  and  conditions  of  the  permit.  Upon 
transfer  of  the  permit,  the  new  owner  or  operator  shall  be  responsible  for 
compliance  with  all  terms  and  conditions  of  the  permit,  and  shall  be  subject 
to  enforcement  of  such  terms  and  conditions. 

(13)  The  following  MSWLF  units  are  not  eligible  for  a  permit  issued 
pursuant  to  this  section: 

(a)  MSWLF  units  operating  under  an  exemption  set  forth  in  section 
39-7409(2)(c),  Idaho  Code. 

(b)  MSWLF  units  operating  under  an  exemption  set  forth  in  40  CFR 
258.1(f). 

(c)  MSWLF  units  that  dispose  of  twenty  (20)  tons  of  solid  waste  per  day 
or  less,  based  on  an  annual  average,  are  not  eligible  for  a  variance  from  40 
CFR  258.60(b)(1),  except  in  accordance  with  40  CFR  258.60(b)(3). 

(d)  MSWLF  units  that  have  exceeded  ground  water  protection  standards 
at  statistically  significant  levels  as  specified  in  section  39-7410(4)(a), 
Idaho  Code,  from  any  waste  unit  on  site  and  have  not  implemented  a 
remedy  in  accordance  with  section  39-7414,  Idaho  Code,  prior  to  RDD 
permit  application  submittal. 

(e)  MSWLF  units  that  have  landfill  gas  concentration  exceedances,  as 
specified  in  section  39-7412(4),  Idaho  Code,  from  any  waste  unit  on  site 
and  have  not  implemented  a  remedy  in  accordance  with  section  39- 
7412(4),  Idaho  Code,  prior  to  RDD  permit  application  submittal. 

(14)  Owners  or  operators  of  MSWLF  units  circulating  leachate  or  gas 
condensate  derived  from  the  MSWLF  unit  in  compliance  with  section 
39-7412(8),  Idaho  Code,  and  40  CFR  258.28,  and  not  implementing  or 
otherwise  utilizing  an  exemption  under  this  section,  are  not  required  to 
comply  with  the  requirements  of  this  section. 

(15)  An  applicant  or  permittee  may  appeal  any  final  decision  made  by  the 
director  under  this  section  by  filing  a  request  for  hearing  in  accordance  with 
rules  promulgated  by  the  department  governing  contested  cases,  or  in  the 
absence  of  such  rules,  in  accordance  with  the  procedures  in  chapter  52,  title 
67,  Idaho  Code. 

History. 

I.C.,  §  39-7421,  as  added  by  2010,  ch.  146, 
§  1,  p.  309. 

STATUTORY  NOTES 

Compiler's  Notes.  The  letters  "RDD"  enclosed  in  parentheses 

Former  §  39-7421  was  amended  and  redes-      so  appeared  in  the  law  as  enacted. 
ignatedas§  39-7402 A  by  §  3  of  S.L.  1993,  ch. 
139. 
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CHAPTER  75 
ADOPTION  AND  MEDICAL  ASSISTANCE 

SECTION.  SECTION. 

39-7501.  Interstate  compact  on  adoption  and      39-7504.  Financial  responsibility  of  parents 
medical  assistance.  and  guardians  of  estate. 

39-7502.  Compact  administrator.  39-7505.  Responsibilities  of  enforcement. 

39-7503.  Supplementary  agreements  and  fi- 
nancial arrangements. 

39-7501.    Interstate  compact  on  adoption  and  medical  assistance, 

—  The  interstate  compact  on  adoption  and  medical  assistance  is  hereby 
enacted  into  law  and  entered  into  by  the  state  of  Idaho  as  a  party,  and  is  in 
full  force  and  effect  between  the  state  and  other  states  joining  the  agree- 
ment in  accordance  with  its  terms. 

INTERSTATE  COMPACT  ON  ADOPTION  AND  MEDICAL  ASSISTANCE 

ARTICLE  I.  FINDINGS 

The  states  which  are  parties  to  this  Compact  find  that: 

(a)  In  order  to  obtain  adoptive  families  for  children  with  special  needs, 
states  must  assure  prospective  adoptive  parents  of  substantial  assis- 
tance (usually  on  a  continuing  basis)  in  meeting  the  high  costs  of 
supporting  and  providing  for  the  special  needs  and  the  services  required 
by  such  children. 

(b)  The  states  have  a  fundamental  interest  in  promoting  adoption  for 
children  with  special  needs  because  the  care,  emotional  stability,  and 
general  support  and  encouragement  required  by  such  children  can  be 
best,  and  often  only,  obtained  in  family  homes  with  a  normal  parent- 
child  relationship. 

(c)  The  states  obtain  fiscal  advantages  from  providing  adoption  assistance 

because  the  alternative  is  for  the  states  to  bear  the  higher  cost  of 
meeting  all  the  needs  of  children  while  in  foster  care. 

(d)  The  necessary  assurances  of  adoption  assistance  for  children  with 
special  needs,  in  those  instances  where  children  and  adoptive  parents 
live  in  states  other  than  the  one  undertaking  to  provide  the  assistance, 
include  the  establishment  and  maintenance  of  suitable  substantive 
guarantees  and  workable  procedures  for  interstate  cooperation  and 
payments  to  assist  with  the  necessary  costs  of  child  maintenance,  the 
procurement  of  services,  and  the  provision  of  medical  assistance. 

ARTICLE  II.  PURPOSES 

The  purposes  of  this  Compact  are  to: 

(a)  Strengthen  protections  for  the  interests  of  children  with  special  needs 
on  behalf  of  whom  adoption  assistance  is  committed  to  be  paid,  when 
such  children  are  in  or  move  to  states  other  than  the  one  committed  to 
provide  adoption  assistance. 

(b)  Provide  substantive  assurances  and  operating  procedures  which  will 
promote  the  delivery  of  medical  and  other  services  to  children  on  an 
interstate  basis  through  programs  of  adoption  assistance  established  by 
the  laws  of  the  states  which  are  parties  to  this  Compact. 


233  ADOPTION  AND  MEDICAL  ASSISTANCE  39-7501 

ARTICLE  III.  DEFINITIONS 

As  used  in  this  Compact,  unless  the  context  clearly  requires  a  different 

construction: 

(a)  "Child  with  special  needs"  means  a  minor  who  has  not  yet  attained  the 
age  at  which  the  state  normally  discontinues  children's  services,  or  a 
child  who  has  not  yet  reached  the  age  of  21  where  the  state  determines 
that  the  child's  mental  or  physical  handicaps  warrant  the  continuation 
of  assistance  beyond  the  age  of  majority  for  whom  the  state  has 
determined  the  following: 

1.  That  the  child  cannot  or  should  not  be  returned  to  the  home  of  his  or 

her  parents; 

2.  That  there  exists  with  respect  to  the  child  a  specific  factor  or 

condition  (such  as  his  ethnic  background,  age,  or  membership  in  a 
minority  or  sibling  group,  or  the  presence  of  factors  such  as  medical 
condition  or  physical,  mental,  or  emotional  handicaps)  because  of 
which  it  is  reasonable  to  conclude  that  such  child  cannot  be  placed 
with  adoptive  parents  without  providing  adoption  assistance; 

3.  That,  except  where  it  would  be  against  the  best  interests  of  the  child 

because  of  such  factors  as  the  existence  of  significant  emotional  ties 
with  prospective  adoptive  parents  while  in  their  care  as  a  foster 
child,  a  reasonable  but  unsuccessful  effort  has  been  made  to  place 
the  child  with  appropriate  adoptive  parents  without  providing 
adoption  assistance. 

(b)  "Adoption  assistance"  means  the  payment  or  payments  for  the  mainte- 
nance of  a  child  which  are  made  or  committed  to  be  made  pursuant  to 
the  adoption  assistance  program  established  by  the  laws  of  a  party 
state. 

(c)  "State"  means  a  state  of  the  United  States,  the  District  of  Columbia,  the 

Commonwealth  of  Puerto  Rico,  the  Virgin  Islands,  Guam,  the  Common- 
wealth of  the  Northern  Mariana  Islands,  or  a  Territory  or  Possession  of 
the  United  States. 

(d)  "Adoption  assistance  state"  means  the  state  that  is  signatory  to  an 
adoption  assistance  agreement  in  a  particular  case. 

(e)  "Residence  state"  means  the  state  in  which  the  child  is  a  resident  by 
virtue  of  the  residence  of  the  adoptive  parents. 

(f)  "Parents"  mean  either  the  singular  or  plural  of  the  word  "parent". 

ARTICLE  IV  ADOPTION  ASSISTANCE 

(a)  Each  state  shall  determine  the  amounts  of  adoption  assistance  and 
other  aid  which  it  will  give  to  children  with  special  needs  and  their 
adoptive  parents  in  accordance  with  its  own  laws  and  programs.  The 
adoption  assistance  and  other  aid  may  be  made  subject  to  periodic 
reevaluation  of  eligibility  by  the  adoption  assistance  state  in  accordance 
with  its  laws. 

(b)  The  adoption  assistance,  medical  assistance,  and  other  services  and 
benefits  to  which  this  Compact  applies  are  those  provided  to  children 
with  special  needs  and  their  adoptive  parents  from  the  effective  date  of 
the  adoption  assistance  agreement. 

(c)  Every  case  of  adoption  assistance  shall  include  a  written  adoption 

assistance  agreement  between  the  adoptive  parents  and  the  appropri- 
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ate  agency  of  the  state  undertaking  to  provide  the  adoption  assistance. 
Every  such  agreement  shall  contain  provisions  for  the  fixing  of  actual  or 
potential  interstate  aspects  of  the  assistance  so  provided  as  follows: 

1.  An  express  commitment  that  the  assistance  so  provided  shall  be 

payable  without  regard  for  the  state  of  residence  of  the  adoptive 
parents,  both  at  the  outset  of  the  agreement  period  and  at  all  times 
during  its  continuance; 

2.  A  provision  setting  forth  with  particularity  the  types  of  care  and 

services  toward  which  the  adoption  assistance  state  will  make 
payments; 

3.  A  commitment  to  make  medical  assistance  available  to  the  child  in 

accordance  with  Article  V  of  this  Compact; 

4.  An  express  declaration  that  the  agreement  is  for  the  benefit  of  the 

child,  the  adoptive  parents  and  the  state  and  that  is  enforceable  by 
any  or  all  of  them;  and 

5.  The  date  or  dates  upon  which  each  payment  or  other  benefit 

provided  thereunder  is  to  commence,  but  in  no  event  prior  to  the 
effective  date  of  the  adoption  assistance  agreement. 

(d)  Any  services  or  benefits  provided  for  a  child  by  the  residence  state  and 
the  adoption  assistance  state  may  be  facilitated  by  the  party  states  on 
each  other's  behalf.  To  this  end,  the  personnel  of  the  child  welfare 
agencies  of  the  party  states  will  assist  each  other,  as  well  as  the 
beneficiaries  of  adoption  assistance  agreements,  in  assuring  prompt 
and  full  access  to  all  benefits  expressly  included  in  such  agreements.  It 
is  further  recognized  and  agreed  that,  in  general,  all  children  to  whom 
adoption  assistance  agreements  apply  will  be  eligible  for  benefits  under 
the  child  welfare,  education,  rehabilitation,  mental  health,  and  other 
programs  of  their  state  of  residence  on  the  same  basis  as  other  resident 
children. 

(e)  Adoption  assistance  payments  on  behalf  of  a  child  in  another  state  shall 

be  made  on  the  same  basis  and  in  the  same  amounts  as  they  would  be 
made  if  the  child  were  living  in  the  state  making  the  payments,  except 
that  the  laws  of  the  adoption  assistance  state  may  provide  for  the 
payment  of  higher  amounts. 

ARTICLE  V.  MEDICAL  ASSISTANCE 

(a)  Children  for  whom  a  party  state  is  committed,  in  accordance  with  the 
terms  of  an  adoption  assistance  agreement  to  provide  federally  aided 
medical  assistance  under  Title  XIX  of  the  Social  Security  Act,  are 
eligible  for  such  medical  assistance  during  the  entire  period  for  which 
the  agreement  is  in  effect.  Upon  application  therefor,  the  adoptive 
parents  of  a  child  who  is  the  subject  of  such  an  adoption  assistance 
agreement  shall  receive  a  medical  assistance  identification  document 
made  out  in  the  child's  name.  The  identification  shall  be  issued  by  the 
medical  assistance  program  of  the  residence  state  and  shall  entitle  the 
child  to  the  same  benefits,  pursuant  to  the  same  procedures,  as  any 
other  child  who  is  covered  by  the  medical  assistance  program  in  that 
state,  whether  or  not  the  adoptive  parents  are  themselves  eligible  for 
medical  assistance. 
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(b)  The  identification  document  shall  bear  no  indication  that  an  adoption 
assistance  agreement  with  another  state  is  the  basis  for  its  issuance. 
However,  if  the  identification  is  issued  pursuant  to  such  an  adoption 
assistance  agreement,  the  records  of  the  issuing  state  and  the  adoption 
assistance  state  shall  show  the  fact,  and  shall  contain  a  copy  of  the 
adoption  assistance  agreement  and  any  amendment  or  replacement 
thereof,  as  well  as  all  other  pertinent  information.  The  adoption 
assistance  and  medical  assistance  programs  of  the  adoption  assistance 
state  shall  be  notified  of  the  issuance  of  such  identification. 

(c)  A  state  which  has  issued  a  medical  assistance  identification  document 

pursuant  to  this  Compact,  which  identification  is  valid  and  currently  in 
force,  shall  accept,  process  and  pay  medical  assistance  claims  thereon 
as  it  would  with  any  other  medical  assistance  claims  by  eligible 
residents. 

(d)  The  federally  aided  medical  assistance  provided  by  a  party  state 
pursuant  to  this  Compact  shall  be  in  accordance  with  paragraphs  (a) 
through  (c)  of  this  Article.  In  addition,  when  a  child  who  is  covered  by 
an  adoption  assistance  agreement  is  living  in  another  party  state, 
payment  or  reimbursement  for  any  medical  services  and  benefits 
specified  under  the  terms  of  the  adoption  assistance  agreement,  which 
are  not  available  to  the  child  under  the  Title  XIX  medical  assistance 
program  of  the  residence  state,  shall  be  made  by  the  adoption  assis- 
tance state  as  required  by  its  law.  Any  payments  so  provided  shall  be  of 
the  same  kind  and  at  the  same  rates  as  provided  for  children  who  are 
living  in  the  adoption  assistance  state.  However,  where  the  payment 
rate  authorized  for  a  covered  service  under  the  medical  assistance 
program  of  the  adoption  assistance  state  exceeds  the  rate  authorized  by 
the  residence  state  for  that  service,  the  adoption  assistance  state  shall 
not  be  required  to  pay  the  additional  amounts  for  the  services  or 
benefits  covered  by  the  residence  state. 

(e)  A  child  referred  to  in  paragraph  (a)  of  this  Article,  whose  residence  is 

changed  from  one  party  state  to  another  party  state  shall  be  eligible  for 
federally  aided  medical  assistance  under  the  medical  assistance  pro- 
gram of  the  new  state  of  residence. 

ARTICLE  VI.  COMPACT  ADMINISTRATION 

(a)  In  accordance  with  its  own  laws  and  procedures,  each  state  which  is  a 
party  to  this  Compact  shall  designate  a  Compact  Administrator  and 
such  Deputy  Compact  Administrator  as  it  deems  necessary.  The  Com- 
pact Administrator  shall  coordinate  all  activities  under  this  Compact 
within  his  or  her  state.  The  Compact  Administrator  shall  also  be  the 
principal  contact  for  officials  and  agencies  within  and  without  the  state 
for  the  facilitation  of  interstate  relations  involving  this  Compact  and 
the  protection  of  benefits  and  services  provided  pursuant  thereto.  In 
this  capacity,  the  Compact  Administrator  will  be  responsible  for  assist- 
ing child  welfare  agency  personnel  from  other  party  states  and  adoptive 
families  receiving  adoption  and  medical  assistance  on  an  interstate 
basis. 

(b)  Acting  jointly,  the  Compact  Administrators  shall  develop  uniform  forms 
and  administrative  procedures  for  the  interstate  monitoring  and  deliv- 
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ery  of  adoption  and  medical  assistance  benefits  and  services  pursuant 
to  this  Compact.  The  forms  and  procedures  so  developed  may  deal  with 
such  matters  as: 

1.  Documentation  of  continuing  adoption  assistance  eligibility; 

2.  Interstate  payments  and  reimbursements;  and 

3.  Any  and  all  other  matters  arising  pursuant  to  this  Compact. 
(c)(1)  Some  or  all  of  the  parties  to  this  Compact  may  enter  into  supplemen- 
tary agreements  for  the  provision  of  or  payment  for  additional 
medical  benefits  and  services,  as  provided  in  Article  V(d);  for 
interstate  service  delivery  pursuant  to  Article  IV(d);  or  for  matters 
related  thereto.  Such  agreements  shall  not  be  inconsistent  with 
this  Compact,  nor  shall  they  relieve  the  party  states  of  any 
obligation  to  provide  adoption  and  medical  assistance  in  accordance 
with  applicable  state  and  federal  law  and  the  terms  of  this  compact. 

(2)  Administrative  procedures  or  forms  implementing  the  supplemen- 
tary agreements  referred  to  in  paragraph  (c)(1)  of  this  Article  may 
be  developed  by  joint  action  of  the  Compact  Administrators  of  those 
states  which  are  party  to  such  supplementary  agreements. 
(d)  It  shall  be  the  responsibility  of  the  Compact  Administrator  to  ascertain 
whether  and  to  what  extent  additional  legislation  may  be  necessary  in 
his  or  her  own  state  to  carry  out  the  provisions  of  this  Article  IV  or  any 
supplementary  agreements  pursuant  to  this  Compact. 

ARTICLE  VII.  JOINDER  AND  WITHDRAWAL 

(a)  This  Compact  shall  be  open  to  joinder  by  any  state.  It  shall  enter  into 
force  as  to  a  state  when  its  duly  constituted  and  empowered  authority 
has  executed  it. 

(b)  In  order  that  the  provisions  of  this  Compact  may  be  accessible  to  and 
known  by  the  general  public,  and  so  that  they  may  be  implemented  as 
law  in  each  of  the  party  states,  the  authority  which  has  executed  the 
Compact  in  each  party  state  shall  cause  the  full  text  of  the  Compact  and 
a  notice  of  its  execution  to  be  published  in  his  or  her  state.  The 
executing  authority  in  any  party  state  shall  also  provide  copies  of  the 
Compact  upon  request. 

(c)  Withdrawal  from  this  Compact  shall  be  by  written  notice,  sent  by  the 

authority  which  executed  it,  to  the  appropriate  officials  of  all  other 
party  states,  but  no  such  notice  shall  take  effect  until  one  year  after  it 
is  given  in  accordance  with  the  requirements  of  this  paragraph. 

(d)  All  adoption  assistance  agreements  outstanding  and  to  which  a  party 

state  is  a  signatory  at  the  time  when  its  withdrawal  from  this  compact 
takes  effect  shall  continue  to  have  the  effects  given  to  them  pursuant  to 
this  Compact  until  they  expire  or  are  terminated  in  accordance  with 
their  provisions.  Until  such  expiration  or  termination,  all  beneficiaries 
of  the  agreements  involved  shall  continue  to  have  all  rights  and 
obligations  conferred  or  imposed  by  this  Compact,  and  the  withdrawing 
state  shall  continue  to  administer  the  Compact  to  the  extent  necessary 
to  accord  and  implement  fully  the  rights  and  protections  preserved 
hereby. 
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ARTICLE  VIII.  CONSTRUCTION  AND  SEVERABILITY 
The  provisions  of  this  Compact  shall  be  liberally  construed  to  effectuate  the 
purposes  thereof.  The  provisions  of  this  Compact  shall  be  severable,  and  if 
any  phrase,  clause,  sentence,  or  provision  of  this  Compact  is  declared  to  be 
contrary  to  the  Constitution  of  the  United  States  or  of  any  party  state,  or 
where  the  applicability  thereof  to  any  government,  agency,  person,  or 
circumstance  is  held  invalid,  the  validity  of  the  remainder  of  this  Compact 
and  the  applicability  thereof  to  any  government,  agency,  person  or  circum- 
stance shall  not  be  affected  thereby.  If  this  Compact  shall  be  held  contrary 
to  the  constitution  of  any  state  party  thereto,  the  Compact  shall  remain  in 
full  force  and  effect  as  to  the  remaining  states  and  in  full  force  and  effect  as 
to  the  state  affected  as  to  all  severable  matters. 

History. 

I.C.,  §  39-7501,  as  added  by  1994,  ch.  69, 
§  1,  p.  141. 

STATUTORY  NOTES 

Federal  References.  adoption  and  medical  assistance,  see  httpill 

Title  XIX  of  the  Social  Security  Act,  referred  aaicama.  org. 

to  in  subsection  (a)  of  Article  V,  is  compiled  as  The  words  in  parentheses  so  appeared  in 

42  USCS  §§  1396  to  1396v.  the  law  as  enacted. 

Compiler's  Notes. 

For  more  on  the  interstate  compact  on 

39-7502.  Compact  administrator.  —  Pursuant  to  said  compact,  the 
governor  is  hereby  authorized  and  empowered  to  designate  an  officer  who 
shall  be  the  compact  administrator  and  who,  acting  jointly  with  like  officers 
of  other  party  states,  shall  develop  guidelines  and  procedures  to  carry  out 
more  effectively  the  terms  of  the  compact.  Said  compact  administrator  shall 
serve  subject  to  the  pleasure  of  the  governor.  The  compact  administrator  is 
hereby  authorized,  empowered  and  directed  to  cooperate  with  all  depart- 
ments, agencies  and  officers  of  and  in  the  government  of  this  state  and  its 
subdivisions  in  facilitating  the  proper  administration  of  the  compact  or  of 
any  supplementary  agreement  or  agreements  entered  into  by  this  state 
thereunder. 

History. 

I.C.,  §  39-7502,  as  added  by  1994,  ch.  69, 
§  1,  p.  141. 

STATUTORY  NOTES 

Compiler's  Notes.  interstate  compact  on  adoption  and  medical 

For  association  of  administrators  for  the      assistance,  see  http://aaicama.org. 

39-7503,  Supplementary  agreements  and  financial  arrange- 
ments. —  The  compact  administrator  is  hereby  authorized  and  empowered 
to  enter  into  supplementary  agreements  with  appropriate  officials  of  other 
states  pursuant  to  the  compact.  In  the  event  that  such  supplementary 
agreement  shall  require  or  contemplate  the  use  of  any  institution  or  facility 
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of  this  state  or  require  or  contemplate  the  provision  of  any  service  of  this 
state,  said  supplementary  agreement  shall  have  no  force  or  effect  until 
approved  by  the  head  of  the  department  or  agency  under  whose  jurisdiction 
said  institution  or  facility  is  operated  or  whose  department  or  agency  will  be 
charged  with  the  rendering  of  such  service.  The  compact  administrator, 
subject  to  the  approval  of  the  board  of  examiners,  may  make  or  arrange  for 
any  payments  necessary  to  discharge  any  financial  obligations  imposed 
upon  this  state  by  the  compact  or  by  any  supplementary  agreement  entered 
into  thereunder. 

History. 

I.C.,  §  39-7503,  as  added  by  1994,  ch.  69, 
§  1,  p.  141. 

STATUTORY  NOTES 

Cross  References.  interstate  compact  on  adoption  and  medical 

Board  of  examiners,  §  67-2001  et  seq.  assistance,  see  http://aaicama,org. 

Compiler's  Notes. 

For  association  of  administrators  for  the 

39-7504.  Financial  responsibility  of  parents  and  guardians  of 
estate.  —  The  compact  administrator  shall  take  appropriate  action  pursu- 
ant to  existing  law  to  effect  the  recovery  from  relevant  parents  or  guardians 
of  estate,  at  the  option  of  said  administrator,  of  any  and  all  costs  expended 
by  the  state,  or  any  of  its  subdivisions,  with  respect  to  Idaho  children 
handled  under  said  compact. 

History. 

LC,  §  39-7504,  as  added  by  1994,  ch.  69, 
§  1,  p.  141. 

39-7505.  Responsibilities  of  enforcement.  —  The  courts,  depart- 
ments, agencies  and  officers  of  this  state  and  its  subdivisions  shall  enforce 
this  compact  and  shall  do  all  things  appropriate  to  the  effectuation  of  its 
purposes  and  intent  which  may  be  within  their  respective  jurisdiction. 

History. 

LC,  §  39-7505,  as  added  by  1994,  ch.  69, 
§  1,  p.  141. 

CHAPTER  76 
PUBLIC  DRINKING  WATER  SYSTEM  LOANS 

SECTION.  SECTION. 

39-7601.  Authorization  of  loans.  ney  general  —  Audit  of  dis- 

39-7602.  Disbursements  by  the  director  of  bursements. 

loans  to  public  water  systems  39-7603.  Investment  of  funds  in  drinking  wa- 

—   Limitations    on   loans   —  ter  loan  account  [fund] . 

Rules  —  Approval  of  the  attor-  39-7604.  Appropriations  for  the  drinking  wa- 
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SECTION.  SECTION. 

ter  loan  account  [fund]  —  Pur-      39-7606.  Public    water    system    supervision 
pose  of  chapter.  fund. 

39-7605.  Limits  on  the  amounts  and  loans. 

39-7601.  Authorization  of  loans.  —  The  director  is  hereby  authorized 
to  make  loans  at  or  below  market  interest  rates,  as  funds  are  available,  to 
any  eligible  public  water  system  to  assist  the  public  water  system  or  which 
will  facilitate  their  compliance  with  national  primary  drinking  water 
regulations  applicable  to  the  system  or  to  otherwise  significantly  further  the 
health  protection  objectives  of  this  chapter. 

History. 

I.C.,  §  39-7601,  as  added  by  1997,  ch.  26, 
§  2,  p.  36. 

39-7602.    Disbursements  by  the  director  of  loans  to  public  water 
systems  —  Limitations  on  loans  —  Rules  — Approval  of  the  attorney 
general  —  Audit  of  disbursements.  —  (1)  There  is  hereby  created  the 
drinking  water  loan  fund.  The  department  of  environmental  quality  shall 
use  moneys  from  this  fund  only  for  providing  loans,  or  as  a  source  of  reserve 
and  security  for  leveraged  loans,  the  proceeds  of  which  are  deposited  in  the 
drinking  water  loan  fund,  or  for  other  financial  assistance  authorized  in  this 
chapter  or  by  federal  law  to  community  water  systems  and  nonprofit 
noncommunity  water  systems.  Financial  assistance  under  this  section  may 
be  used  by  a  public  water  system  only  for  project  expenditures,  not  including 
monitoring,  operation  and  maintenance  expenditures,  which  will  facilitate 
compliance  with  national  primary  drinking  water  standards  applicable  to 
the  system  or  which  will  significantly  further  the  health  protection  objec- 
tives of  this  chapter.  The  funds  may  also  be  used  for  public  water  systems 
using  constructed  conveyances  and  not  piped  water  systems  if  they  meet  the 
requirements  of  the  safe  drinking  water  act  amendments  of  1996  and  the 
director  determines  that  the  water  provided  for  residential  or  similar  uses 
for  cooking,  drinking  and  bathing  is  centrally  treated  or  treated  at  the  point 
of  entry  to  achieve  the  equivalent  level  of  protection  provided  by  the 
applicable  national  primary  drinking  water  regulations.  The  funds  shall  not 
be  used  for  the  acquisition  of  real  property  or  an  interest  in  real  property 
unless  the  acquisition  is  integral  to  the  project  authorized  by  this  section 
and  the  purchase  is  from  a  willing  seller. 
(2)(a)  Except  as  provided  in  subsection  (2)(b)  of  this  section,  no  loan 
assistance  shall  be  provided  to  a  public  water  system  that: 
(i)  Does  not  have  the  technical,  managerial  and  financial  capability  to 
ensure  compliance  with  the  requirements  of  this  chapter;  or 
(ii)  Is  in  significant  noncompliance  with  any  requirement  of  a  national 
primary  drinking  water  regulation  or  variance. 
(b)  A  public  water  system  referenced  in  subsection  (2)(a)  of  this  section 
may  receive  assistance  under  this  section  if: 
(i)  The  assistance  will  ensure  compliance,  and 

(ii)  If  subsection  (2)(a)(i)  of  this  section  applies  to  the  system,  the  owner 
or  operator  of  the  system  agrees  to  undertake  feasible  and  appropriate 
changes  in  operations,  including  ownership,  management,  accounting, 
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rates,  maintenance,  consolidation,  alternative  water  supply  or  other 
procedures,  and  then  only  if  the  director  determines  that  the  measures 
are  necessary  to  ensure  that  the  system  has  the  technical,  managerial 
and  financial  capability  to  comply  with  the  requirements  of  this  chapter 
and  the  safe  drinking  water  act  amendments  of  1996. 

(3)  Except  as  otherwise  prohibited  by  state  law,  the  amounts  deposited 
into  the  drinking  water  loan  fund  under  this  chapter  may  be  used  only  for 
the  following: 

(a)  To  make  loans  on  the  conditions  that: 

(i)  The  interest  rate  for  each  loan  is  less  than  or  equal  to  the  market 

interest  rate, 

(ii)  Principal  and  interest  payments  on  each  loan  will  commence  not 

later  than  one  (1)  year  after  completion  of  the  project  for  which  the  loan 

was  made  and  each  loan  will  be  fully  amortized  not  later  than  twenty 

(20)  years  after  completion  of  the  project,  except  that  in  the  case  of  a 

disadvantaged  community,  an  extended  form  for  a  loan  may  be  allowed 

if  it  terminates  not  later  than  thirty  (30)  years  after  the  date  the  project 

is  completed,  and  does  not  exceed  the  design  life  of  the  project, 

(hi)  The  recipient  of  each  loan  will  establish  a  dedicated  source  of 

revenue,  or,  in  the  case  of  a  privately  owned  system,  demonstrate  that 

there  is  adequate  security,  for  the  repayment  of  the  loan,  and 

(iv)  The  drinking  water  loan  fund  will  be  credited  with  all  payment  of 

principal  and  interest  on  each  loan; 

(b)  To  buy  or  refinance  the  debt  obligation  of  a  municipality  or  an 
intermunicipal  or  interstate  agency  within  the  state  at  an  interest  rate 
that  is  less  than  or  equal  to  the  market  interest  rate  in  any  case  in  which 
a  debt  obligation  is  incurred  after  July  1,  1993; 

(c)  As  a  source  of  revenue  or  security  for  the  payment  of  principal  and 
interest  on  revenue  or  general  obligation  bonds  issued  by  the  state  if  the 
proceeds  of  the  sale  of  the  bonds  will  be  deposited  into  the  drinking  water 
loan  fund;  and 

(d)  To  earn  interest  on  the  amounts  deposited  into  the  drinking  water 
loan  fund. 

(4)  For  every  agreement  between  the  state  and  the  federal  government  by 
which  funds  are  made  available,  the  state  shall  deposit  in  the  drinking 
water  loan  fund  an  amount  equal  to  at  least  twenty  percent  (20%)  of  the 
total  amount  of  the  grant  to  be  made  to  the  state  on  or  before  the  dates  on 
which  grant  payments  are  made  to  the  state. 

(5)  The  director  may  promulgate  rules  necessary  for  the  making  and 
enforcing  of  loan  contracts  hereunder  and  for  establishing  procedures  to  be 
followed  in  applying  for  state  loans  or  loan  subsidies  or  training  assistance 
herein  authorized  as  shall  be  necessary  for  the  effective  administration  of 
the  loan  program. 

(6)  All  contracts  entered  into  pursuant  to  this  chapter  shall  be  subject  to 
approval  by  the  attorney  general  as  to  form.  All  disbursements  by  the  state 
pursuant  to  such  contracts  shall  be  made  after  audit  and  upon  warrant  as 
provided  by  law  on  vouchers  approved  by  the  director. 
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History. 

I.C.,  §  39-7602,  as  added  by  1997,  ch.  26, 
§  2,  p.  36;  am.  2001,  ch.  103,  §  71,  p.  253. 

STATUTORY  NOTES 

Cross  References.  1996,    referred   to   in   subsections    (1)   and 

Attorney  general,  §  67-1401  et  seq.  (2)(b)(ii),  are  compiled  as  42  U.S.C.  §  300f  et 

Department     of    environmental     quality,       seq. 

§  39-101  et  seq. 

Federal  References. 

The  safe  drinking  water  act  amendments  of 

39-7603.  Investment  of  funds  in  drinking  water  loan  account 
[fund].  —  Surplus  moneys  in  the  drinking  water  loan  account  [fund] 
established  by  section  39-7602,  Idaho  Code,  shall  be  invested  by  the  state 
treasurer  in  the  manner  for  idle  state  moneys  in  the  state  treasury  as 
provided  for  in  section  67-1210,  Idaho  Code.  Interest  received  on  all  such 
investments  shall  be  paid  into  the  account  [fund].  The  account  [fund]  shall 
have  paid  into  it:  federal  funds  which  are  received  by  the  state  to  provide  for 
drinking  water  loans  to  public  water  systems  together  with  the  required 
state  matching  funds;  all  principal  and  interest  repayments  of  loans  made 
pursuant  to  this  chapter;  all  donations  and  grants  from  any  source  which 
may  be  used  for  the  provisions  of  this  chapter;  and  any  moneys  which  may 
hereafter  be  provided  by  law. 

History. 

LC.,  §  39-7603,  as  added  by  1997,  ch.  26, 
§  2,  p.  36. 

STATUTORY  NOTES 

Cross  References.  heading  and  text  were  added  by  the  compiler 

State  treasurer,  §  67-1201  et  seq.  to  reflect  the  2001  name  change  of  the  fund. 

Compiler's  Notes. 
The   bracketed  insertions  in  the   section 

39-7604.  Appropriations  for  the  drinking  water  loan  account 
[fund]  —  Purpose  of  chapter,  —  Moneys  in  the  drinking  water  loan 
account  [fund]  are  hereby  perpetually  appropriated  to  provide  loans  and 
other  forms  of  financial  assistance  authorized  under  title  XVI  of  the  public 
health  service  act  known  as  the  safe  drinking  water  act  and  the  safe 
drinking  water  act  amendments  of  1996,  42  U.S.C.  30Gf  et  seq.,  to  any 
eligible  public  water  system  in  order  to  enable  the  system  to  comply  with  the 
above  referenced  act  and  relevant  regulations. 

History. 

LC,  §  39-7604,  as  added  by  1997,  ch.  26, 
§  2,  p.  36. 
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STATUTORY  NOTES 

Compiler's  Notes.  heading  and  text  were  added  by  the  compiler 

The  bracketed  insertions   in  the   section      to  reflect  the  2001  name  change  of  the  fund. 

39-7605.  Limits  on  the  amounts  and  loans.  —  The  director  may 
make  loans  to  eligible  public  water  systems  pursuant  to  the  requirements  of 
this  chapter  and  federal  laws  and  regulations  provided,  that  the  projected 
disbursements  for  such  loans  would  not  cause  the  projected  balance  in  the 
loan  fund  to  fall  below  zero  at  any  time.  All  loan  disbursements  shall  be 
subject  to  the  availability  of  moneys  in  the  account  [fund]. 

History. 

I.C.,  §  39-7605,  as  added  by  1997,  ch.  26, 
§  2,  p.  36. 

STATUTORY  NOTES 

Compiler's  Notes.  the  2001  name  change  to  the  drinking  water 

The  bracketed  insertion  at  the  end  of  the      loan  fund, 
section  was  added  by  the  compiler  to  reflect 

39-7606.  Public  water  system  supervision  fund.  —  (1)  There  is 
hereby  created  in  the  state  treasury  the  public  water  system  supervision 
fund.  Moneys  in  the  fund  shall  consist  of  fees  assessed  pursuant  to  rules  of 
the  department  on  regulated  public  drinking  water  systems,  federal  funds 
which  are  received  by  the  state  to  provide  for  the  public  water  system 
supervision  program,  donations,  state  appropriations  and  any  other  moneys 
from  whatever  source. 

(2)  Idle  or  surplus  moneys  in  the  public  water  system  supervision  fund 
established  by  this  section  shall  be  invested  by  the  state  treasurer  in  the 
manner  for  idle  state  moneys  in  the  state  treasury  as  provided  for  in  section 
67-1210,  Idaho  Code.  Interest  received  on  all  such  investments  shall  be  paid 
into  the  fund.  Moneys  in  the  fund  may  be  expended  pursuant  to  appropri- 
ation. 

History. 

I.C.,  §  39-7606,  as  added  by  2000,  ch.  165, 
§  1,  p.  416. 

STATUTORY  NOTES 

Cross  References. 

State  treasurer,  §  67-1201  et  seq. 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  165  declared  an 
emergency.  Approved  April  3,  2000. 
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CHAPTER  77 
VOLUNTEER  HEALTH  CARE  PROVIDER  IMMUNITY 


39-7701.  Legislative  findings.  39-7704.  Registration  of  free  medical  clinics 

39-7702.  Definitions.  —Requirements. 

39-7703.  Immunity  from  liability  for  health      39-7705.  Costs  and  fees, 
care  providers  providing  char- 
itable medical  care. 

39-7701.  Legislative  findings.  —  The  legislature  of  the  state  of  Idaho 
finds  that  access  to  high  quality  health  care  services  is  a  concern  of  all 
persons.  However,  access  to  such  services  is  severely  limited  for  some 
residents  of  the  state,  particularly  those  who  reside  in  remote,  rural  areas  or 
in  the  urban  areas.  Physicians  and  other  health  care  professionals  have 
traditionally  worked  to  assure  broad  access  to  health  care  services  and 
many  are  willing  to  volunteer  their  services  to  address  the  health  care  needs 
of  Idahoans  who  may  otherwise  not  be  able  to  obtain  such  services.  The 
public  policy  of  this  state  is  to  encourage  and  facilitate  voluntary  provision 
of  health  care  services. 

History. 

I.C.,  §  39-7701,  as  added  by  1998,  ch.  295, 
§  1,  p.  976. 

39-7702.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Compensation"  is  any  remuneration,  whether  by  way  of  salary,  fee  or 
otherwise,  for  health  care  services  rendered.  Compensation  does  not  include 
actual  and  necessary  expenses  that  are  incurred  by  a  volunteer  health  care 
provider  in  connection  with  the  services  provided  or  the  duties  performed  by 
the  health  care  provider  on  behalf  of  a  free  clinic,  and  that  are  reimbursed 
to  the  volunteer  health  care  provider. 

(2)  "Free  medical  clinic"  means  a  facility  other  than  a  hospital  or  health 
care  provider's  office  which  is  an  organized  community-based  program, 
registered  with  the  department  of  health  and  welfare,  at  which  primary 
medical  care  is  provided  without  charge  to  individuals  unable  to  pay  for  it, 
and  at  which  the  care  provided  does  not  include  the  use  of  general 
anesthesia  or  require  an  overnight  stay  in  a  health  care  facility 

(3)  "Health  care  provider"  means  any  physician,  dentist,  optometrist, 
physician  assistant  or  nurse  who  is  licensed,  certified,  registered  or  other- 
wise authorized  to  practice  in  Idaho. 

(4)  "Voluntary  provision  of  health  care  services"  means  providing  profes- 
sional services  by  a  health  care  provider  without  compensation. 

History. 

I.C.,  §  39-7702,  as  added  by  1998,  ch.  295, 
§  1,  p.  976. 
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STATUTORY  NOTES 

Cross  References. 

Department  of  health  and  welfare,  §  56- 
1001  et  seq. 

39-7703.  Immunity  from  liability  for  health  care  providers  pro- 
viding charitable  medical  care.  —  (1)  Any  health  care  provider  who 
voluntarily  provides  needed  medical  or  health  care  services  to  any  person  at 
a  free  medical  clinic  without  compensation  or  the  expectation  of  compensa- 
tion due  to  the  inability  of  such  person  to  pay  for  the  services  shall  be 
immune  from  liability  for  any  civil  action  arising  out  of  the  provision  of  such 
medical  or  health  services.  This  section  shall  not  extend  immunity  to  the 
health  care  provider  for  any  acts  constituting  intentional,  willful  or  grossly 
negligent  conduct  or  to  acts  by  a  health  care  provider  which  are  outside  the 
scope  of  practice  authorized  by  the  provider's  licensure,  certification  or 
registration. 

(2)  Immunity  pursuant  to  subsection  (1)  of  this  section  shall  apply  only  if 
the  health  care  provider  and  the  patient  execute  a  written  waiver  in 
advance  of  the  rendering  of  such  medical  services  specifying  that  such 
services  are  provided  without  the  expectation  of  compensation  and  that  the 
health  care  provider  shall  be  immune  as  specified  herein. 

(3)  Nothing  in  this  section  shall  prohibit  a  free  medical  clinic  from 
accepting  voluntary  contributions  for  health  care  services  provided  to  a 
patient  who  has  acknowledged  his  or  her  ability  and  willingness  to  pay  a 
portion  of  the  value  of  the  health  care  services  provided.  Any  voluntary 
contribution  collected  for  providing  care  at  a  free  medical  clinic  shall  be  used 
only  to  pay  overhead  expenses  of  operating  the  clinic.  No  portion  of  any 
moneys  collected  shall  be  used  to  provide  compensation  to  any  health  care 
provider. 

(4)  If  a  health  care  provider  is  insured  for  liability  for  negligent  acts  or 
omissions  arising  from  providing  health  care  services  at  a  free  clinic,  the 
immunity  provided  in  subsection  (1)  of  this  section  is  waived,  provided 
however,  the  amount  recovered  shall  not  exceed  the  limits  of  such  applicable 
insurance  coverage. 

History. 

I.C.,  §  39-7703,  as  added  by  1998,  ch.  295, 
§  1,  P-  976. 

39-7704.  Registration  of  free  medical  clinics  —  Requirements.  — 
(1)  Before  providing  volunteer  health  care  services  in  this  state,  a  free 
medical  clinic  shall  register  with  the  department  of  health  and  welfare  by 
submitting  a  registration  fee  of  fifty  dollars  ($50.00)  and  filing  a  registration 
form  that  shall  contain: 

(a)  The  name  of  the  free  clinic  and  sponsoring  organization,  if  any; 

(b)  The  name  of  the  principal  individual  or  individuals  who  are  the 
officers  or  organizational  officials  responsible  for  the  operation  of  the  free 
clinic  or  sponsoring  organization,  if  any; 

(c)  The  address,  including  street,  city,  zip  code  and  county,  of  the  free 
clinic; 


245  VOLUNTEER  HEALTH  CARE  PROVIDER  IMMUNITY  39-7705 

(d)  Telephone  number; 

(e)  Such  additional  information  as  the  department  may  require. 

(2)  Each  free  clinic  shall  maintain  a  list  of  health  care  providers  associ- 
ated with  its  provision  of  voluntary  health  care  services.  For  each  such 
health  care  provider,  the  free  clinic  shall  maintain  a  copy  of  a  current 
license,  certificate  or  registration  and  shall  further  require  each  health  care 
provider  to  attest  in  writing  that  such  provider's  license,  certificate  or 
registration  is  not  suspended  or  revoked  pursuant  to  disciplinary  proceed- 
ings in  any  jurisdiction. 

(3)  The  free  clinic  shall  maintain  such  records  for  a  period  of  at  least  five 
(5)  years  following  the  provision  of  health  care  services  and  shall  furnish 
such  records  upon  request  to  the  department. 

(4)  Compliance  with  subsections  (1)  and  (2)  of  this  section  shall  be  prima 
facie  evidence  that  the  free  clinic  has  exercised  due  care  in  its  selection  of 
health  care  providers  and  shall  be  immune  from  suit  for  negligent  acts  or 
omissions  as  provided  in  subsection  (1)  of  section  39-7703,  Idaho  Code. 

(5)  The  department  may  revoke  the  registration  of  any  free  clinic  who 
fails  to  comply  with  the  requirements  of  subsections  (1)  through  (4)  of  this 
section.  Any  such  revocation  shall  be  conducted  in  accordance  with  the 
administrative  procedure  act. 

History. 

I.C.,  §  39-7704,  as  added  by  1998,  ch.  295 
§  1,  p.  976. 

STATUTORY  NOTES 

Cross  References.  Department  of  health  and  welfare,  §  56- 

Admimstrative  procedure  act,  §  67-5201  et      1001  et  seq. 


seq. 


39-7705.  Costs  and  fees.  —  Notwithstanding  any  other  provision  of 
law  to  the  contrary  if  a  party  names  as  a  defendant  a  health  care  provider 
who  has  immunity  pursuant  to  section  39-7703,  Idaho  Code,  in  a  suit 
alleging  willful  or  intentional  misconduct  or  gross  negligence  arising  out  of 

Sae?^onT  f  a  free  CliniC  Whi0h  <*uallifies  for  immunity  pursuant  to  section 
39-7703,  Idaho  Code,  and  the  trial  judge  dismisses  the  complaint  or  grants 
a  defendant's  motion  for  judgment  on  the  pleadings,  or  directs  a  verdict  for 
a  defendant,  or  grants  a  defendant's  motion  for  judgment  notwithstanding 
the  verdict,  or  at  any  point  in  the  proceedings  grants  a  plaintiff's  motion  to 
discontinue  the  action  against  the  defendant,  the  defendant  shall  be  entitled 
to  full  costs  and  reasonable  attorney's  fees  expended  in  connection  with  the 
defendant's  defense  of  the  action.  If  good  reason  is  shown,  the  trial  judge 
may  suspend  the  operation  of  this  section. 

History. 

I.C,  §  39-7705,  as  added  by  1998,  ch.  295, 
§  1,  p.  976. 
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CHAPTER  78 
TOBACCO  MASTER  SETTLEMENT  AGREEMENT 

SECTION. 

3*7801.  Findings  and  purpose.  39-7803.  Requirements.     [Effective     contin- 

39-7802.  Definitions.  8**  »P°n  governors  procla- 

39-7803.  Requirements.  [For  contingent  re-  matron;   see   Compilers  note 

peal,  see  Compiler's  note  fol-  following  this  section.] 

lowing  second  version  of  this  39-7804,  39-7805.  [Repealed.] 

section.] 

39-7801.  Findings  and  purpose.  —  (a)  Cigarette  smoking  presents 
serious  public  health  concerns  to  the  state  of  Idaho  ("state")  and  to  the 
citizens  of  the  state.  The  surgeon  general  has  determined  that  smoking 
causes  lung  cancer,  heart  disease  and  other  serious  diseases,  and  that  there 
are  hundreds  of  thousands  of  tobacco-related  deaths  in  the  United  States 
each  year.  These  diseases  most  often  do  not  appear  until  many  years  after 
the  person  in  question  begins  smoking. 

(b)  Cigarette  smoking  also  presents  serious  financial  concerns  for  the 
state.  Under  certain  health-care  programs,  the  state  may  have  a  legal 
obligation  to  provide  medical  assistance  to  eligible  persons  for  health 
conditions  associated  with  cigarette  smoking,  and  those  persons  may  have  a 
legal  entitlement  to  receive  such  medical  assistance. 

(c)  Under  these  programs,  the  state  pays  millions  of  dollars  each  year  to 
provide  medical  assistance  for  these  persons  for  health  conditions  associ- 
ated with  cigarette  smoking. 

(d)  It  is  the  policy  of  the  state  that  financial  burdens  imposed  on  the  state 
by  cigarette  smoking  be  borne  by  tobacco  product  manufacturers  rather 
than  by  the  state  to  the  extent  that  such  manufacturers  either  determine  to 
enter  into  a  settlement  with  the  state  or  are  found  culpable  by  the  courts. 

(e)  On  November  23,  1998,  leading  United  States  tobacco  product  man- 
ufacturers entered  into  a  settlement  agreement,  entitled  the  "Master 
Settlement  Agreement,"  with  the  state.  The  Master  Settlement  Agreement 
obligates  these  manufacturers,  in  return  for  a  release  of  past,  present  and 
certain  future  claims  against  them  as  described  therein,  to  pay  substantial 
sums  to  the  state  (tied  in  part  to  their  volume  of  sales);  to  fund  a  national 
foundation  devoted  to  the  interests  of  public  health;  and  to  make  substantial 
changes  in  their  advertising  and  marketing  practices  and  corporate  culture, 
with  the  intention  of  reducing  underage  smoking. 

(f)  It  would  be  contrary  to  the  policy  of  the  state  if  tobacco  product 
manufacturers  who  determine  not  to  enter  into  such  a  settlement  could  use 
a  resulting  cost  advantage  to  derive  large,  short-term  profits  in  the  years 
before  liability  may  arise  without  ensuring  that  the  state  will  have  an 
eventual  source  of  recovery  from  them  if  they  are  proven  to  have  acted 
culpably.  It  is  thus  in  the  interest  of  the  state  to  require  that  such 
manufacturers  establish  a  reserve  fund  to  guarantee  a  source  of  compensa- 
tion and  to  prevent  such  manufacturers  from  deriving  large,  short-term 
profits  and  then  becoming  judgment-proof  before  liability  may  arise. 
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History. 

I.C.,  §  39-7801,  as  added  by  1999,  ch.  7, 
§  1,  p.  7. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

JUDICIAL  DECISIONS 


Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  P.3d  1109  (2010). 

RESEARCH  REFERENCES 

, .  AX,R:  ~  Vali<*ity,  Construction,  Applica-      Various  States,   and  State  Statutes  Imple- 
m.oA^Ct      Ma^ter  Settlement  Agree-      menting  Agreement;  Use  and  Distribution  of 
ment  (MSA)  Between  Tobacco  Companies  and      MSA  Proceeds.  25  A.L.R.6th  435. 

39-7802.  Definitions,  — (a)  "Adjusted  for  inflation"  means  increased  in 
accordance  with  the  formula  for  inflation  adjustment  set  forth  in  Exhibit  C 
to  the  Master  Settlement  Agreement. 

(b)  "Affiliate"  means  a  person  who  directly  or  indirectly  owns  or  controls, 
is  owned  or  controlled  by,  or  is  under  common  ownership  or  control  with,' 
another  person.  Solely  for  purposes  of  this  definition,  the  terms  "owns,"  "is 
owned"  and  "ownership"  mean  ownership  of  an  equity  interest,  or  the 
equivalent  thereof,  of  ten  percent  (10%)  or  more,  and  the  term  "person" 
means  an  individual,  partnership,  committee,  association,  corporation  or 
any  other  organization  or  group  of  persons. 

(c)  "Allocable  share"  means  allocable  share  as  that  term  is  defined  in  the 
Master  Settlement  Agreement. 

(d)  "Cigarette"  means  any  product  that  contains  nicotine,  is  intended  to 
be  burned  or  heated  under  ordinary  conditions  of  use,  and  consists  of  or 
contains:  (1)  any  roll  of  tobacco  wrapped  in  paper  or  in  any  substance  not 
containing  tobacco;  or  (2)  tobacco,  in  any  form,  that  is  functional  in  the 
product,  which,  because  of  its  appearance,  the  type  of  tobacco  used  in  the 
filler,  or  its  packaging  and  labeling,  is  likely  to  be  offered  to,  or  purchased  by, 
consumers  as  a  cigarette;  or  (3)  any  roll  of  tobacco  wrapped  in  any  substance 
containing  tobacco  which,  because  of  its  appearance,  the  type  of  tobacco 
used  in  the  filler,  or  its  packaging  and  labeling,  is  likely  to  be  offered  to,  or 
purchased  by,  consumers  as  a  cigarette  described  in  clause  (1)  of  this 
definition.  The  term  "cigarette"  includes  "roll-your-own"  (i.e.,  any  tobacco 
which,  because  of  its  appearance,  type,  packaging,  or  labeling  is  suitable  for 
use  and  likely  to  be  offered  to,  or  purchased  by,  consumers  as  tobacco  for 
making  cigarettes).  For  purposes  of  this  definition  of  "cigarette,"  nine 
one-hundredths  (0.09)  ounces  of  "roll-your-own"  tobacco  shall  constitute  one 
(1)  individual  "cigarette." 

(e)  "Master  Settlement  Agreement"  means  the  settlement  agreement 
(and  related  documents)  entered  into  on  November  23,  1998,  by  the  state 
and  leading  United  States  tobacco  product  manufacturers. 
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(f)  "Qualified  escrow  fund"  means  an  escrow  arrangement  with  a  feder- 
ally or  state-chartered  financial  institution  having  no  affiliation  with  any 
tobacco  product  manufacturer  and  having  assets  of  at  least  one  billion 
dollars  ($1,000,000,000)  where  such  arrangement  requires  that  such  finan- 
cial institution  hold  the  escrowed  funds'  principal  for  the  benefit  of  releasing 
parties  and  prohibits  the  tobacco  product  manufacturer  placing  the  funds 
into  escrow  from  using,  accessing  or  directing  the  use  of  the  funds'  principal 
except  as  consistent  with  section  39-7803,  Idaho  Code. 

(g)  "Released  claims"  means  released  claims  as  that  term  is  defined  in  the 
Master  Settlement  Agreement. 

(h)  "Releasing  parties"  means  releasing  parties  as  that  term  is  defined  in 
the  Master  Settlement  Agreement. 

(i)  "Tobacco  product  manufacturer"  means  an  entity  that  after  the  date  of 
enactment  of  this  act  directly  (and  not  exclusively  through  any  affiliate): 

(1)  Manufactures  cigarettes  anywhere  that  such  manufacturer  intends  to 
be  sold  in  the  United  States,  including  cigarettes  intended  to  be  sold  in  the 
United  States  through  an  importer  (except  where  such  importer  is  an 
original  participating  manufacturer  (as  that  term  is  defined  in  the  Master 
Settlement  Agreement)  that  will  be  responsible  for  the  payments  under 
the  Master  Settlement  Agreement  with  respect  to  such  cigarettes  as  a 
result  of  the  provisions  of  subsections  II(mm)  of  the  Master  Settlement 
Agreement  and  that  pays  the  taxes  specified  in  subsection  II(z)  of  the 
Master  Settlement  Agreement,  and  provided  that  the  manufacturer  of 
such  cigarettes  does  not  market  or  advertise  such  cigarettes  in  the  United 
States); 

(2)  Is  the  first  purchaser  anywhere  for  resale  in  the  United  States  of 
cigarettes  manufactured  anywhere  that  the  manufacturer  does  not  intend 
to  be  sold  in  the  United  States;  or 

(3)  Becomes  a  successor  of  an  entity  described  in  paragraph  (1)  or  (2)  of 
this  subsection. 

The  term  "tobacco  product  manufacturer"  shall  not  include  an  affiliate  of  a 
tobacco  product  manufacturer  unless  such  affiliate  itself  falls  within  any  of 
paragraphs  (1)  through  (3)  of  this  subsection. 

(j)  "Units  sold"  means  the  number  of  individual  cigarettes  sold  in  the 
state  by  the  applicable  tobacco  product  manufacturer  (whether  directly  or 
through  a  distributor,  retailer  or  similar  intermediary  or  intermediaries) 
during  the  year  in  question,  as  measured  by  excise  taxes  collected  by  the 
state  on  packs  (or  "roll-your-own"  tobacco  containers)  bearing  the  excise  tax 
stamp  of  the  state  or  on  unstamped  "roll-your-own"  tobacco  containers,  with 
each  nine  one-hundredths  (0.09)  ounces  of  "roll-your-own"  tobacco  equaling 
one  (1)  unit  sold.  The  state  tax  commission  shall  promulgate  such  rules  as 
are  necessary  to  ascertain  the  amount  of  state  excise  tax  paid  on  the 
cigarettes  of  such  tobacco  product  manufacturer  for  each  year. 

History. 

LC,  §  39-7802,  as  added  by  1999,  ch.  7, 
§  1,  p.  7;  am.  2005,  ch.  39,  §  1,  p.  159. 
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STATUTORY  NOTES 

Cross  References.  approved  by  the  governor  on  February  12, 

State  tax  commission,  Idaho  Const.,  Art.  i999j  effective  July  1,  1999. 

VII,  §  12,  and  §  63-101.  For  more  Qn  Master  Settlement  Agreement, 

Compiler's  Notes.  see     http://www.ag.idaho.gou/tobacco/Master 

The  phrase  "the  date  of  enactment  of  this  Settlement  html. 

act"  in  paragraph  (h)(i)  refers  to  the  date  of  The  words  enclosed  in  parentheses  so  ap~ 

enactment  of  S.L.   1999,  ch.  7,  which  was  peared  in  the  law  as  enacted. 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  P.3d  1109  (2010). 

39-7803.  Requirements.  [For  contingent  repeal,  see  Compiler's 
note  following  second  version  of  this  section,]  —  Any  tobacco  product 
manufacturer  selling  cigarettes  to  consumers  within  the  state  (whether 
directly  or  through  a  distributor,  retailer  or  similar  intermediary  or  inter- 
mediaries) after  the  date  of  enactment  of  this  act  shall  do  one  (1)  of  the 
following: 

(a)  Become  a  participating  manufacturer  (as  that  term  is  defined  in 
section  II(jj)  of  the  Master  Settlement  Agreement)  and  generally  perform  its 
financial  obligations  under  the  Master  Settlement  Agreement;  or 

(b)(1)  Place  into  a  qualified  escrow  fund  by  April  15  of  the  year  following 
the  year  in  question  the  following  amounts  (as  such  amounts  are  adjusted 
for  inflation): 

1999:  $.0094241  per  unit  sold  after  the  date  of  enactment  of  this  act; 
2000:  $.0104712  per  unit  sold; 

For  each  of  2001  and  2002:  $.0136125  per  unit  sold; 
For  each  of  2003  through  2006:  $.0167539  per  unit  sold; 
For  each  of  2007  and  each  year  thereafter:  $.0188482  per  unit  sold. 
(2)  A  tobacco  product  manufacturer  that  places  funds  into  escrow  pursu- 
ant to  paragraph  (1)  of  this  subsection  shall  receive  the  interest  or  other 
appreciation  on  such  funds  as  earned.  Such  funds  themselves  shall  be 
released  from  escrow  only  under  the  following  circumstances: 

(A)  To  pay  a  judgment  or  settlement  on  any  released  claim  brought 
against  such  tobacco  product  manufacturer  by  the  state  or  any  releas- 
ing party  located  or  residing  in  the  state.  Funds  shall  be  released  from 
escrow  under  this  subparagraph:  (i)  in  the  order  in  which  they  were 
placed  into  escrow;  and  (ii)  only  to  the  extent  and  at  the  time  necessary 
to  make  payments  required  under  such  judgment  or  settlement; 

(B)  To  the  extent  that  a  tobacco  product  manufacturer  establishes  that 
the  amount  it  was  required  to  place  into  escrow  on  account  of  units  sold 
in  the  state  in  a  particular  year  was  greater  than  the  Master  Settlement 
Agreement  payments,  as  determined  pursuant  to  section  IX(i)  of  that 
Agreement  including  after  final  determination  of  all  adjustments,  that 
such  manufacturer  would  have  been  required  to  make  on  account  of 
such  units  sold  had  it  been  a  participating  manufacturer,  the  excess 
shall  be  released  from  escrow  and  revert  back  to  such  tobacco  product 
manufacturer;  or 
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(C)  To  the  extent  not  released  from  escrow  under  subparagraphs  (A)  or 
(B)  of  this  paragraph,  funds  shall  be  released  from  escrow  and  revert 
back  to  such  tobacco  product  manufacturer  twenty-five  (25)  years  after 
the  date  on  which  they  were  placed  into  escrow. 

(3)  Each  tobacco  product  manufacturer  that  elects  to  place  funds  into 
escrow  pursuant  to  this  section  shall  annually  certify  to  the  attorney 
general  that  it  is  in  compliance  with  this  section.  The  attorney  general 
may  bring  a  civil  action  on  behalf  of  the  state  against  any  tobacco  product 
manufacturer  that  fails  to  place  into  escrow  the  funds  required  under  this 
section.  Any  tobacco  product  manufacturer  that  fails  in  any  year  to  place 
into  escrow  the  funds  required  under  this  section  shall: 

(A)  Be  required  within  fifteen  (15)  days  to  place  such  funds  into  escrow 
as  shall  bring  it  into  compliance  with  this  section.  The  court,  upon  a 
finding  of  a  violation  of  this  section,  may  impose  a  civil  penalty  to  be 
paid  to  the  general  fund  of  the  state  in  an  amount  not  to  exceed  five 
percent  (5%)  of  the  amount  improperly  withheld  from  escrow  per  day  of 
the  violation  and  in  a  total  amount  not  to  exceed  one  hundred  percent 
(100%)  of  the  original  amount  improperly  withheld  from  escrow; 

(B)  In  the  case  of  a  knowing  violation,  be  required  within  fifteen  (15) 
days  to  place  such  funds  into  escrow  as  shall  bring  it  into  compliance 
with  this  section.  The  court,  upon  a  finding  of  a  knowing  violation  of  this 
subsection,  may  impose  a  civil  penalty  to  be  paid  to  the  general  fund  of 
the  state  in  an  amount  not  to  exceed  fifteen  percent  (15%)  of  the  amount 
improperly  withheld  from  escrow  per  day  of  the  violation  and  in  a  total 
amount  not  to  exceed  three  hundred  percent  (300%)  of  the  original 
amount  improperly  withheld  from  escrow;  and 

(C)  In  the  case  of  a  second  knowing  violation,  be  prohibited  from  selling 
cigarettes  to  consumers  within  the  state  (whether  directly  or  through  a 
distributor,  retailer  or  similar  intermediary)  for  a  period  not  to  exceed 
two  (2)  years. 

Each  failure  to  make  an  annual  deposit  required  under  this  section  shall 
constitute  a  separate  violation. 

(4)  In  any  action  brought  under  this  section,  the  court  shall  award  the 
attorney  general,  if  he  is  the  prevailing  party,  reasonable  costs,  expenses 
and  attorney's  fees  in  bringing  his  action. 

History.  §  1,  p.  7;  am.  2000,  ch.  118,  §  1,  p.  256;  am. 

I.C.,  §  39-7803,  as  added  by  1999,  ch.  7,      2003,  ch.  289,  §  1,  p.  781. 

STATUTORY  NOTES 

Cross  References.  act"  in  the  introductory  paragraph  and  in 

Attorney  general,  §  67-1401  et  seq.  paragraph  (b)(1)  refers  to  the  date  of  enact- 

Compiler's  Notes.  ment  of  SL-  1999>  ch'  7>  wnicn  was  aPProved 

For  more  on  Master  Settlement  Agreement,  by  the  governor  on  February  12,  1999,  effec- 

see     http://www.ag.idaho.gov/tobacco/Master  tive  July  1,  1999. 

Settlement.html.  The  words  enclosed  in  parentheses  so  ap- 

The  phrase  "the  date  of  enactment  of  this  peared  in  the  law  as  enacted. 
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JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  R3d  1109  (2010). 

39-7803.  Requirements.  [Effective  contingent  upon  governor's 
proclamation;  see  Compiler's  note  following  this  section.]  —  Any 

tobacco  product  manufacturer  selling  cigarettes  to  consumers  within  the 
state  (whether  directly  or  through  a  distributor,  retailer  or  similar  interme- 
diary or  intermediaries)  after  the  date  of  enactment  of  this  act  shall  do  one 
(1)  of  the  following: 

(a)  Become  a  participating  manufacturer  (as  that  term  is  defined  in 
section  II(jj)  of  the  Master  Settlement  Agreement)  and  generally  perform  its 
financial  obligations  under  the  Master  Settlement  Agreement;  or 

(b)(1)  Place  into  a  qualified  escrow  fund  by  April  15  of  the  year  following 

the  year  in  question  the  following  amounts  (as  such  amounts  are  adjusted 

for  inflation): 

1999:  $.0094241  per  unit  sold  after  the  date  of  enactment  of  this  act; 

2000:  $.0104712  per  unit  sold; 

For  each  of  2001  and  2002:  $.0136125  per  unit  sold; 

For  each  of  2003  through  2006:  $.0167539  per  unit  sold; 

For  each  of  2007  and  each  year  thereafter:  $.0188482  per  unit  sold. 

(2)  A  tobacco  product  manufacturer  that  places  funds  into  escrow  pursu- 
ant to  paragraph  (1)  of  this  subsection  shall  receive  the  interest  or  other 
appreciation  on  such  funds  as  earned.  Such  funds  themselves  shall  be 
released  from  escrow  only  under  the  following  circumstances: 

(A)  To  pay  a  judgment  or  settlement  on  any  released  claim  brought 
against  such  tobacco  product  manufacturer  by  the  state  or  any  releas- 
ing party  located  or  residing  in  the  state.  Funds  shall  be  released  from 
escrow  under  this  subparagraph:  (i)  in  the  order  in  which  they  were 
placed  into  escrow;  and  (ii)  only  to  the  extent  and  at  the  time  necessary 
to  make  payments  required  under  such  judgment  or  settlement; 

(B)  To  the  extent  that  a  tobacco  product  manufacturer  establishes  that 
the  amount  it  was  required  to  place  into  escrow  in  a  particular  year  was 
greater  than  the  state's  allocable  share  of  the  total  payments  that  such 
manufacturer  would  have  been  required  to  make  in  that  year  under  the 
Master  Settlement  Agreement  (as  determined  pursuant  to  section 
IX(i)(2)  of  the  Master  Settlement  Agreement,  and  before  any  of  the 
adjustments  or  offsets  described  in  section  IX(i)(3)  of  that  Agreement 
other  than  the  inflation  adjustment)  had  it  been  a  participating 
manufacturer,  the  excess  shall  be  released  from  escrow  and  revert  back 
to  such  tobacco  product  manufacturer;  or 

(C)  To  the  extent  not  released  from  escrow  under  subparagraphs  (A)  or 
(B)  of  this  paragraph,  funds  shall  be  released  from  escrow  and  revert 
back  to  such  tobacco  product  manufacturer  twenty-five  (25)  years  after 
the  date  on  which  they  were  placed  into  escrow. 

(3)  Each  tobacco  product  manufacturer  that  elects  to  place  funds  into 
escrow  pursuant  to  this  section  shall  annually  certify  to  the  attorney 
general  that  it  is  in  compliance  with  this  section.  The  attorney  general 
may  bring  a  civil  action  on  behalf  of  the  state  against  any  tobacco  product 
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manufacturer  that  fails  to  place  into  escrow  the  funds  required  under  this 
section.  Any  tobacco  product  manufacturer  that  fails  in  any  year  to  place 
into  escrow  the  funds  required  under  this  section  shall: 

(A)  Be  required  within  fifteen  (15)  days  to  place  such  funds  into  escrow 
as  shall  bring  it  into  compliance  with  this  section.  The  court,  upon  a 
finding  of  a  violation  of  this  section,  may  impose  a  civil  penalty  to  be 
paid  to  the  general  fund  of  the  state  in  an  amount  not  to  exceed  five 
percent  (5%)  of  the  amount  improperly  withheld  from  escrow  per  day  of 
the  violation  and  in  a  total  amount  not  to  exceed  one  hundred  percent 
(100%)  of  the  original  amount  improperly  withheld  from  escrow; 

(B)  In  the  case  of  a  knowing  violation,  be  required  within  fifteen  (15) 
days  to  place  such  funds  into  escrow  as  shall  bring  it  into  compliance 
with  this  section.  The  court,  upon  a  finding  of  a  knowing  violation  of  this 
subsection,  may  impose  a  civil  penalty  to  be  paid  to  the  general  fund  of 
the  state  in  an  amount  not  to  exceed  fifteen  percent  (15%)  of  the  amount 
improperly  withheld  from  escrow  per  day  of  the  violation  and  in  a  total 
amount  not  to  exceed  three  hundred  percent  (300%)  of  the  original 
amount  improperly  withheld  from  escrow;  and 

(C)  In  the  case  of  a  second  knowing  violation,  be  prohibited  from  selling 
cigarettes  to  consumers  within  the  state  (whether  directly  or  through  a 
distributor,  retailer  or  similar  intermediary)  for  a  period  not  to  exceed 
two  (2)  years. 

Each  failure  to  make  an  annual  deposit  required  under  this  section  shall 
constitute  a  separate  violation. 

(4)  In  any  action  brought  under  this  section,  the  court  shall  award  the 
attorney  general,  if  he  is  the  prevailing  party,  reasonable  costs,  expenses 
and  attorney's  fees  in  bringing  his  action. 

History. 

LC,  §  38-7803,  as  added  by  2003,  ch.  289, 
§  4,  p.  781. 

STATUTORY  NOTES 

Cross  References.  by  a  court  of  competent  jurisdiction  to  be 

Attorney  general,  §  67-1401  et  seq.  unconstitutional,  then  Sections  3  and  4  of  this 

Compiler's  Notes.  act  s^au  ^e  in  ^  ^orce  an(*  e^ect-  *f  sucn 

For  more  on  Master  Settlement  Agreement,  finding  occurs,  the  Governor  shall,  upon  his 

see     http://www.ag.idaho.gov/tobacco/Master  determination  that  such  event  has  occurred, 

SeUlement.html.  make  a  proclamation  declaring  said  event  to 

The  phrase    the  date  of  enactment  of  this  r        j      j  j.i_    j  *     *T     v.          +^ 

act"  in  the  introductory  paragraph  and  in  have  happened  and  the  date  of  such  event  and 

paragraph  (b)(1)  refers  to  the  date  of  enact-  file  the  same  with  the  Secretary  of  State. 

ment  of  S.L.  1999,  ch.  7,  which  was  approved  Section  3  of  S.L.  2003,  ch.  289  repeals  Section 

by  the  governor  on  February  12,  1999,  effec-  39-7803,  as  amended  through  S.L.  2003,  ch. 

tive  July  1,  1999.  289>  §  1,  and  Section  4  of  S.L.  2003,  ch.  289 

Section  2  of  S.L.  2003,  ch.  289  provides:  enacts  this  new  version  of  the  same  code 

"Severability  If  this  act,  or  any  portion  of  the  section. 

amendment  of  subsection  (b)(2)(B)  of  Section  The  words  enclosed  in  parentheses  so  ap- 

39-7803,  Idaho  Code,  made  by  this  act,  is  held  peared  in  the  law  as  enacted. 
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39-7804,  39-7805.  Cigarette  distributor  and  stamping  agent  duties 
—  Additional  attorney  general  authority  and  service 
of  process.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  §  39-7805,    which   comprised   I.C.,    §  39- 

The  following  sections  were  repealed  by      7805,  as  added  by  2002,  ch.  284,  §  3,  p.  827. 

SX.  2003,  ch.  33,  §  1,  effective  July  1,  2003: 
§  39-7804,    which    comprised    I.C.,    §  39- 

7804,  as  added  by  2002,  ch.  284,  §  2,  p.  827. 

CHAPTER  79 
LOCAL  OPTION  SWINE  FACILITIES  SITING  ACT 

SECTION.  SECTION. 

It'llnl'  SkorttKk-  fi    ,.  _  39-7909.  Siting  application  -  Fee  -  Rules. 

39^903!  DXit'ons         mgS  and  purposes'  39-7910.  Duties  of  the  director  relative  to 
39-7904.  Site  approval  required  —  Site  ap-  .       applications. 

proval  is  supplemental  —  Lo-  39-7911.  Financial  assurance  for  closure  and 

cal  option  —  Local  action  re-  remediation. 

quired  for  department  action.  39-7912.  Director  may  request  additional  in- 
39-7905.  Application  —  Facilities  regulated.  formation. 

39-7906.  Director  may  make  rules  and  con-  39-7913.  Violations  and  enforcement. 

tract  with  other  agencies.  39-7914.  Confidentiality  of  records. 

39-7907.  Location  guidelines.  39-7915.  Severability  clause. 

39-7908.  Site  review  panels  established.  39-7916.  Conflicts  clause. 

39-7901.    Short  title.  —  This  act  shall  be  known  as  the  "Local  Option 
Swine  Facilities  Siting  Act." 

History. 

I.C.,  §  39-7901,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  term  "this  act"  refers  to  S.L.  2000,  ch.  Section  2  of  S.L.  2000,  ch.  268  declared  an 

268,  which  is  codified  as  §§  39-7901  to  39-  emergency.  Approved  April  12,  2000. 
7916. 

39-7902.    Legislative  findings  and  purposes.  —  (1)  The  legislature 
finds  that: 

(a)  The  swine  industry  is  experiencing  rapid  changes  such  as  increased 
sophistication  of  production  technology,  increased  demand  for  capital  to 
maintain  or  expand  operations,  consolidation  of  production  and  packing 
facilities  and  changing  consumer  demands  and  markets; 

(b)  Large  swine  facilities  increase  social  and  environmental  impacts  in 
the  areas  where  these  facilities  are  located; 

(c)  Adverse  public  health  and  environmental  impacts  can  result  from  the 
improper  siting  of  large  swine  facilities,  therefore  the  need  for  establish- 
ing safe  sites  with  an  adequate  supply  of  natural  resources,  such  as  water, 
and  an  adequate  capacity  for  the  disposal  of  animal  waste  is  a  matter  of 
statewide  concern; 
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(d)  Section  39-104A,  Idaho  Code,  vests  the  department  of  environmental 
quality  with  the  responsibility  to  make  rules  regulating  swine  operations; 
and  section  39-105,  Idaho  Code,  vests  the  department  of  environmental 
quality  with  the  responsibility  for  the  general  supervision  of  the  promo- 
tion and  protection  of  the  life,  health  and  environment  of  the  people  of  the 
state,  including  regulation  of  air  quality,  water  quality  and  disposal  of 
solid  waste. 

(2)(a)  To  facilitate  swine  facility  siting  decisions  by  boards  of  county 
commissioners  and  governing  bodies  of  cities,  this  chapter  establishes  a 
review  process  within  the  department  of  environmental  quality  for 
construction  or  expansion  of  large  swine  facilities  of  a  certain  size,  and  to 
require  approval  of  sites. 

(b)  The  procedures  and  requirements  established  in  this  chapter  are 
necessary  to  facilitate  the  proper  siting  of  large  swine  facilities,  to  effect 
timely  and  responsible  completion  of  statutory  duties  and  to  ensure 
protection  of  human  health,  natural  resources,  private  property  values 
and  the  environment  of  the  state. 

(c)  The  site  approval  required  in  this  chapter  is  required  in  addition  to 
any  other  license,  permit  or  approval  required  by  law  or  rule. 

(3)  It  is  the  intent  of  the  legislature  that  this  chapter  will  be  applied  only 
to  swine  facilities  with  a  capacity  of  twenty  thousand  (20,000)  animal  units 
or  more  and  that  this  chapter  will  not  be  applied  to  any  other  confined 
animal  feeding  operations. 

History. 

I.C.,  §  39-7902,  as  added  by  2000,  ch.  268, 
§  1,  p.  755;  am.  2001,  ch.  103,  §  72,  p.  253. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  268  declared  an 
emergency.  Approved  April  12,  2000. 

39-7903.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Active  unit"  means  that  part  of  a  facility  or  unit  that  has  received  or 
is  receiving  wastes  and  that  has  not  been  closed. 

(2)  "Animal  unit"  is  a  unit  of  measurement  equaling  two  and  one-half  (2 
1/2)  swine,  each  weighing  over  twenty-five  (25)  kilograms  (approximately 
fifty-five  (55)  pounds),  or  ten  (10)  weaned  swine,  each  weighing  under 
twenty-five  (25)  kilograms.  Total  animal  units  are  calculated  by  adding  the 
number  of  swine  weighing  over  twenty-five  (25)  kilograms  (approximately 
fifty-five  (55)  pounds)  multiplied  by  four-tenths  (.4),  plus  the  number  of 
weaned  swine  weighing  under  twenty-five  (25)  kilograms  multiplied  by 
one-tenth  (.1). 

(3)  "Animal  waste"  means  animal  excrement,  feed  wastes,  process  waste- 
water or  any  other  waste  associated  with  the  confinement  of  swine. 

(4)  "Animal  waste  management  system"  means  any  structure  or  system 
that  provides  for  the  collection,  treatment,  disposal,  distribution  or  storage 
of  animal  waste. 
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(5)  "Applicant"  means  the  owner  or  the  operator  with  the  owner's  written 
consent. 

(6)  "Aquifer"  means  a  geological  formation,  group  of  formations,  or  a 
portion  of  a  formation  capable  of  yielding  significant  quantities  of  ground 
water  to  wells  or  springs. 

(7)  "Certified  planner"  means  a  person  who  has  completed  the  nutrient 
management  certification  in  accordance  with  the  nutrient  management 
standard. 

(8)  "County"  means  any  county  in  the  state  of  Idaho. 

(9)  "Department"  means  the  Idaho  department  of  environmental  quality. 

(10)  "Director"  means  the  director  of  the  Idaho  department  of  environ- 
mental quality  or  his  designee. 

(11)  "Existing  facility"  means  a  facility  built  and  in  operation  one  (1)  year 
or  more  before  the  original  effective  date  of  this  chapter. 

(12)  "Expand"  or  "expanding  facility"  means  a  swine  facility  of  less  than 
twenty  thousand  (20,000)  animal  units  that  increases  its  one-time  animal 
unit  capacity  to  twenty  thousand  (20,000)  or  more  animal  units. 

(13)  "Facility"  means  any  place,  site  or  location  or  part  thereof  where 
swine  are  kept,  handled,  housed,  or  otherwise  maintained  and  includes,  but 
is  not  limited  to,  all  buildings,  lots,  pens,  animal  waste  management 
systems,  structures,  and  other  appurtenances  and  improvements  on  the 
land. 

(14)  "Ground  water"  means  water  below  the  land  surface  in  a  zone  of 
saturation. 

(15)  "Holocene  fault"  means  a  fault  characterized  as  a  fracture  or  a  zone 
of  fractures  in  any  material  along  which  strata  on  one  (1)  side  have  been 
displaced  with  respect  to  that  on  the  other  side  and  holocene  being  the  most 
recent  epoch  of  the  quaternary  period,  extending  from  the  end  of  the 
pleistocene  epoch  to  the  present. 

(16)  "Land  application"  means  the  spreading  on  or  incorporation  of 
animal  waste  into  the  soil  mantle  primarily  for  beneficial  purposes. 

(17)  "Natural  resources  conservation  service"  or  "NRCS"  means  the 
United  States  department  of  agriculture,  natural  resources  conservation 
service. 

(18)  "Nutrient  management  plan"  means  a  plan  prepared  in  compliance 
with  the  nutrient  management  standard  or  other  equally  protective  stan- 
dard approved  by  the  director  for  managing  the  amount,  source,  placement, 
form  and  timing  of  the  land  application  of  nutrients  and  soil  amendments 
for  plant  production  and  to  minimize  the  potential  for  environmental 
degradation,  particularly  of  water  quality. 

(19)  "Nutrient  management  standard"  means  the  standard  of  the  United 
States  department  of  agriculture,  natural  resource  conservation  service 
code  590  or  the  Idaho  agricultural  pollution  abatement  plan,  nutrient 
management  standard  component  practice. 

(20)  "One-time  animal  unit  capacity"  means  the  maximum  number  of 
animal  units  that  a  facility  is  capable  of  housing  at  any  given  point  in  time. 

(21)  "Operate"  means  to  confine,  feed,  propagate,  house  or  otherwise 
sustain  swine. 

(22)  "Operator"  means  the  person(s)  responsible  for  the  overall  operation 
of  a  facility  or  part  of  a  facility 
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(23)  "Owner"  means  the  person(s)  who  owns  a  facility  or  part  of  a  facility. 

(24)  "Permit"  when  used  as  a  noun  means  a  permit  issued  by  the  director 
pursuant  to  rules  of  the  department. 

(25)  "Person"  means  an  individual,  association,  firm,  partnership,  politi- 
cal subdivision,  public  or  private  corporation,  state  or  federal  agency, 
municipality,  industry  or  any  other  legal  entity  whatsoever,  and  includes 
owners  and  operators. 

(26)  "Plan  of  operation"  or  "operating  plan"  means  the  written  plan 
developed  by  an  owner  or  operator  of  a  swine  facility  unit  detailing  how  the 
facility  is  to  be  operated  during  its  active  life,  during  closure,  and  through- 
out the  postclosure  period. 

(27)  "Process  wastewater"  means  any  water  used  in  the  facility  that 
comes  into  contact  with  any  manure,  litter,  bedding,  raw,  intermediate,  or 
final  material  or  product  used  in  or  resulting  from  the  production  of  swine 
and  any  products  directly  or  indirectly  used  in  the  operation  of  a  facility, 
such  as  spillage  or  overflow  from  animal  watering  systems;  washing, 
cleaning,  or  flushing  pens,  barns,  manure  pits,  or  spray  cooling  of  animals; 
and  dust  control  and  any  precipitation  which  comes  into  contact  with 
animals  or  animal  waste. 

(28)  "Qualified  professional"  means  a  licensed  professional  geologist  or 
licensed  professional  engineer,  as  appropriate,  holding  current  professional 
registration  in  compliance  with  applicable  provisions  of  the  Idaho  Code. 

(29)  "Unauthorized  discharge"  means  a  release  of  animal  waste  to  the 
environment  or  waters  of  the  state  that  is  not  authorized  by  the  license  or 
the  terms  of  a  national  pollutant  discharge  elimination  system  (NPDES) 
permit  issued  by  the  federal  environmental  protection  agency. 

(30)  "Water  quality  standard"  means  a  standard  set  for  maximum  allow- 
able contamination  in  surface  waters  and  ground  water  as  set  forth  in  the 
water  quality  standards  for  waters  for  the  state  of  Idaho. 

(31)  "Waters  of  the  state"  means  all  the  accumulations  of  water,  surface 
and  underground,  natural  and  artificial,  public  and  private,  or  parts  thereof 
which  are  wholly  or  partially  within,  which  flow  through  or  border  upon  the 
state. 

History. 

I.C.,  §  39-7903,  as  added  by  2000,  ch.  268, 
§  1,  p.  755;  am.  2001,  ch.  103,  §  73,  p.  253. 

STATUTORY  NOTES 

Cross  References.  conservation  practice  standard  590,  see  http:// 

Department     of    environmental     quality,  efotg.sc.egov.usda.gov  I  references  I  public  I 

§  56-1001  et  seq.  WIf590.pdf 

Compiler's  Notes.  The  words  enclosed  in  parentheses  so  ap- 

The  phrase  "original  effective  date  of  this  peared  in  the  law  as  enacted, 
chapter"  in  subdivision  (11)  refers  to  the  ef- 
fective date  of  S.L.  2000,  ch.  268,  which  was  Effective  Dates. 

April  12,  2000.  Section  2  of  SX.  2000,  ch.  268  declared  an 

For  natural  resources  conservation  service,  emergency.  Approved  April  12,  2000. 
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39-7904.  Site  approval  required  —  Site  approval  is  supplemental 
—  Local  option  —  Local  action  required  for  department  action.  — 
(1)  No  person  may  construct  or  expand  a  large  swine  facility  regulated  by 
this  chapter  without  first  obtaining  site  approval  from  the  director  as 
provided  in  this  chapter. 

(2)  The  site  approval  required  by  this  chapter  for  construction  or  expan- 
sion of  a  large  swine  facility  is  required  in  addition  to  requirements  of  any 
rules  of  the  department.  Further,  the  site  approval  required  by  this  chapter 
must  be  obtained  in  addition  to  any  other  license,  permit  or  approval 
required  by  law  or  rule. 

(3)  This  chapter  does  not  preempt  the  local  regulation  of  swine  facilities. 
This  chapter  provides  boards  of  county  commissioners  and  governing  bodies 
of  cities  with  an  optional  procedure  for  siting  swine  facilities.  If  boards  of 
county  commissioners  and  governing  bodies  of  cities  do  not  exercise  their 
option  to  comply  with  this  chapter,  they  are  not  subject  to  its  provisions  and 
may  exercise  individual  authority  to  accept,  regulate  or  reject  swine 
facilities  independently  of  this  chapter. 

(4)  This  chapter  applies  only  if  the  board  of  county  commissioners  or 
governing  body  of  a  city,  whichever  has  jurisdiction  over  the  site  for  a 
proposed  swine  facility,  chooses  to  comply  with  this  chapter.  If  a  board  of 
county  commissioners  or  a  governing  body  of  a  city  with  jurisdiction  chooses 
not  to  comply  with  this  chapter,  the  department  is  not  required  to  take  any 
action  under  this  chapter. 

(5)  Boards  of  county  commissioners  and  governing  bodies  of  cities  that 
choose  to  comply  with  this  chapter  shall  signify  compliance  by  resolution  or 
ordinance  communicated  to  the  director  in  writing. 

(6)  If  a  board  of  county  commissioners  or  a  governing  body  of  a  city 
chooses  to  comply  with  this  chapter,  the  department  does  not  have  to  issue 
a  determination  or  notice  of  environmental  suitability  of  facility  location 
pursuant  to  its  rules  for  swine  facilities,  IDAPA  16.01.09  [58.01.09]. 

History. 

I.C.,  §  39-7904,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  bracketed  insertion  in  subsection  (6)  Section  2  of  S.L.  2000,  ch.  268  declared  an 

was  added  by  the  compiler  to  reflect  the  2000      emergency.  Approved  April  12  2000 
amendment    of   the    Idaho    Administrative 
Code,  transferring  control  of  service  facilities 
to  the  department  of  environmental  quality. 

39-7905.  Application  —  Facilities  regulated.  —  (1)  The  following 
swine  facilities  must  obtain  site  approval  under  this  chapter: 

(a)  New  swine  facilities  having  a  one-time  animal  unit  capacity  of  twenty 
thousand  (20,000)  or  more  animal  units;  and 

(b)  Existing  swine  facilities  that  expand  their  one-time  animal  unit 
capacity  to  twenty  thousand  (20,000)  animal  units  or  more. 

(2)  Two  (2)  or  more  swine  facilities  under  common  owners,  operators  or 
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those  with  whom  the  owners  or  operators  contract  or  are  located  within  the 
same  county  or  within  five  (5)  miles  of  each  other  shall  be  considered,  for 
purposes  of  licensing,  to  be  a  single  facility  regulated  under  this  chapter, 
even  though  separately  their  capacity  is  less  than  twenty  thousand  (20,000) 
animal  units.  In  each  case,  the  director  shall  determine  whether  one  (1)  or 
multiple  site  approvals  are  required. 

(3)(a)  Existing  swine  facilities  with  a  one-time  animal  unit  capacity  of 
twenty  thousand  (20,000)  animal  units  built  and  in  operation  one  (1)  year 
or  more  before  the  original  effective  date  of  this  chapter  are  exempt  from 
the  requirement  to  obtain  a  site  approval  pursuant  to  this  chapter  unless 
they  expand  as  provided  in  this  section.  However,  such  facilities  shall 
register  with  the  director  within  three  (3)  months  after  the  original 
effective  date  of  this  chapter.  The  director  shall  determine  the  information 
that  must  be  submitted  as  part  of  their  registration. 
(b)  Existing  swine  facilities  required  in  this  subsection  to  register  with 
the  director  shall  submit  a  nutrient  management  plan  and  closure  plan  to 
the  director  for  approval  within  two  (2)  years  of  the  original  effective  date 
of  this  chapter  in  accordance  with  rules  of  the  department.  An  application 
fee  shall  not  be  required  unless  the  facility  is  expanding. 

History. 

LC,  §  39-7905,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  phrase  "the  original  effective  date  of         Section  2  of  S.L.  2000,  ch  268  declared  an 
this  chapter"  in  subsection  (3)  refers  to  the      emergency.  Approved  April  12,  2000. 
effective  date  of  S.L.  2000,  ch.  268,  which  was 
April  12,  2000. 

39-7906.  Director  may  make  rules  and  contract  with  other  agen- 
cies. —  (1)  The  director  may  adopt  administrative  rules  he  deems  neces- 
sary or  helpful  to  carry  out  the  purposes  of  this  chapter. 

(2)  The  director  may  enter  into  contracts,  agreements,  memorandums 
and  other  arrangements  with  federal,  state  and  local  agencies  to  carry  out 
the  purposes  of  this  chapter. 

History. 

LC,  §  39-7906,  as  added  by  2000,  ch.  268, 

§  1,  p.  755. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  268  declared  an 
emergency.  Approved  April  12,  2000. 

39-7907.  Location  guidelines.  —  This  section  provides  location  guide- 
lines for  swine  facilities  regulated  by  this  chapter.  Where  the  location 
guidelines  provide  a  specific  setback  distance,  that  distance  is  the  minimum 
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setback  distance  that  may  be  imposed.  Further  setback  distances  shall  be 
imposed  as  circumstances  require. 

(1)  A  swine  facility  regulated  by  this  chapter  shall  not: 

(a)  Locate  its  closest  waste  facility  within  at  least  two  (2)  miles  of  any 
occupied  residence  not  owned  or  leased  by  the  owner  or  operator  of  the 
swine  facility; 

(b)  Land  apply  liquid  animal  waste  within  at  least  one  (1)  mile  of  the 
nearest  corner  of  an  occupied  residence  not  owned  or  leased  by  the  owner 
or  operator  of  the  swine  facility. 

(2)  The  setback  distances  provided  in  subsection  (1)  of  this  section  do  not 
apply  if  the  affected  property  owner  executes  a  written  waiver  with  the 
owner  or  operator  of  the  swine  facility,  under  terms  and  conditions  that  the 
parties  may  negotiate.  The  written  waiver  is  effective  when  recorded  in  the 
offices  of  the  recorder  of  deeds  in  the  county  in  which  the  property  is  located. 
The  recorded  waiver  shall  preclude  enforcement  of  the  setback  distances 
contained  in  subsection  (1)  of  this  section.  A  change  in  ownership  of  the 
applicable  property  or  change  in  ownership  of  the  swine  facility  does  not 
affect  the  validity  of  the  waiver. 

(3)  All  distances  between  occupied  residences  and  swine  facilities  shall  be 
measured  from  the  closest  corner  of  the  walls  of  the  occupied  residence  to 
the  closest  point  of  the  nearest  waste  structure  or  waste  facility,  as  defined 
by  the  director. 

(4)  No  liquid  animal  waste  may  be  land  applied  within  at  least  one 
hundred  (100)  feet  of  an  existing  public  or  private  drinking  water  well. 

(5)  The  minimum  distance  from  a  waste  structure  or  waste  facility  to  a 
domestic  well,  public  well  or  public  water  source  shall  be  at  least  one  (1) 
mile. 

(6)  Further,  swine  facilities  shall  not  be  located: 

(a)  In  areas  designated  by  the  United  States  fish  and  wildlife  service  or 
the  Idaho  department  offish  and  game  as  critical  habitat  for  endangered 
or  threatened  species  of  plants,  fish  or  wildlife; 

(b)  So  as  to  be  at  variance  with  any  locally  adopted  land  use  plan  or 
zoning  requirement  unless  otherwise  provided  by  local  law  or  ordinance. 
If  no  land  use  plan  has  been  adopted  by  the  local  government  which  would 
have  land  use  jurisdiction  pursuant  to  chapter  65,  title  67,  Idaho  Code, 
the  recommendations  of  the  panel  approving  a  site  shall  contain  an 
analysis  of  the  requirements  and  guidelines  provided  in  this  chapter.  The 
analysis  shall  be  accompanied  by  findings  and  conclusions,  entered  by  the 
local  government  with  jurisdiction  after  the  local  government  has  held  a 
public  hearing  in  accord  with  section  67-6509,  Idaho  Code,  that  the  public 
interest  would  be  served  by  locating  a  swine  facility  on  the  site  for  which 
approval  is  sought; 

(c)  No  nearer  than  one  (1)  mile  to  any  local,  state  or  national  park,  or  land 
reserved  or  withdrawn  for  scenic  or  natural  use;  and 

(d)  No  nearer  than  two  (2)  miles  to  a  school,  church,  hospital  or  commu- 
nity center. 

(7)  A  swine  facility  active  unit  shall  not  be  located: 

(a)  Within  a  one  hundred  (100)  year  flood  plain; 

(b)  Within  five  hundred  (500)  feet  upstream  of  a  perennial  stream  or 


river; 
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(c)  Within  one  thousand  (1,000)  feet  of  any  perennial  lake  or  pond; 

(d)  So  as  to  cause  any  measurable  impact  on  water  quality  limited 
streams; 

(e)  Within  a  wetland; 

(f)  Within  two  hundred  (200)  feet  to  the  property  line  of  adjacent  land; 

(g)  Within  two  hundred  (200)  feet  of  a  holocene  fault  or  adjacent  to 
geologic  features  which  could  compromise  the  structural  integrity  of  a 
swine  facility  active  unit  unless  the  owner  or  operator  demonstrates  to  the 
director  that  an  alternative  setback  distance  of  less  than  two  hundred 
(200)  feet  will  prevent  damage  to  the  structural  integrity  of  the  swine 
facility  unit  and  will  be  protective  of  human  health  and  the  environment. 
For  the  purposes  of  this  subsection: 

(i)  "Fault"  means  a  fracture  or  a  zone  of  fractures  in  any  material  along 

which  strata  on  one  (1)  side  have  been  displaced  with  respect  to  that  on 

the  other  side; 

(ii)  "Displacement"  means  the  relative  movement  of  any  two  (2)  sides  of 

a  fault  measured  in  any  direction; 

(iii)  "Holocene"  means  the  most  recent  epoch  of  the  quaternary  period, 

extending  from  the  end  of  the  pleistocene  epoch  to  the  present. 
(h)  Within  seismic  impact  zones,  unless  the  owner  or  operator  demon- 
strates to  the  director  that  all  swine  facility  active  units  and  surface  water 
control  systems,  are  designed  to  resist  the  maximum  horizontal  acceler- 
ation in  lithified  earth  material  for  the  site.  The  owner  or  operator  must 
place  the  demonstration  in  the  operating  record  and  notify  the  director 
that  it  has  been  placed  in  the  operating  record.  For  the  purposes  of  this 

section: 
(i)  "Seismic  impact  zone"  means  an  area  with  a  ten  percent  (10%)  or 
greater  probability  that  the  maximum  horizontal  acceleration  in 
lithified  earth  material,  expressed  as  a  percentage  of  the  earth's 
gravitational  pull  (g),  will  exceed  one-tenth  (0.10g)  in  two  hundred  fifty 
(250)  years; 

(ii)  "Maximum  horizontal  acceleration  in  lithified  earth  material" 
means  the  maximum  expected  horizontal  acceleration  depicted  on  a 
seismic  hazard  map,  with  a  ninety  percent  (90%)  or  greater  probability 
that  the  acceleration  will  not  be  exceeded  in  two  hundred  fifty  (250) 
years,  or  the  maximum  expected  horizontal  acceleration  based  on  a 
site-specific  seismic  risk  assessment; 

(iii)  "Lithified  earth  material"  means  all  rock,  including  all  naturally 

occurring  and  naturally  formed  aggregates  or  masses  of  minerals  or 

small  particles  of  older  rock  that  formed  by  crystallization  of  magma  or 

by  induration  of  loose  sediments.  This  term  does  not  include  man-made 

materials,  such  as  fill,  concrete  and  asphalt,  or  unconsolidated  earth 

materials,  soil,  or  regolith  lying  at  or  near  the  earth's  surface. 

(i)  On  any  site  whose  natural  state  would  be  considered  unstable  in  that 

its  undisturbed  character  would  not  permit  establishment  of  a  swine 

facility  without  unduly  threatening  the  integrity  of  the  design  due  to 

inherent  site  instability; 

(j)  Where  the  integrity  of  the  site  would  be  compromised  by  the  presence 
of  ground  water  which  would  interfere  with  construction  or  operation  of 
the  active  unit. 
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History. 

I.C.,  §  39-7907,  as  added  by  2000,  ch.  268, 
§  1,  p.  755;  am.  2001,  ch.  350,  §  2,  p.  1228. 

STATUTORY  NOTES 

Effective  Dates.  Section  3  of  S.L.  2001,  ch.  350  declared  an 

Section  2  of  S.L.  2000,  ch.  268  declared  an      emergency.  Approved  April  9,  2001. 
emergency.  Approved  April  12,  2000. 

39-7908.  Site  review  panels  established.  —  (1)  A  site  review  panel 
shall  be  established  to  ensure  public  input  in  the  siting  process  and  to 
recommend  to  the  director  site  approval,  approval  with  conditions  or 
rejection. 

(2)  A  panel  shall  consist  of  eight  (8)  members  to  be  appointed  as  follows: 

(a)  Three  (3)  members  shall  be  the  director  of  the  department  of  environ- 
mental quality  or  his  designee,  the  director  of  the  department  of  water 
resources  or  his  designee,  and  the  director  of  the  department  of  agricul- 
ture or  his  designee. 

(b)  One  (1)  member  shall  be  a  public  member  appointed  by  the  governor. 
The  public  member  shall  be  an  environmental  professional,  shall  serve  as 
chairman  of  the  panel  and  shall  be  a  voting  member.  A  member  who  is  a 
public  member  shall  be  appointed  to  serve  on  site  review  panels  only  until 
the  particular  site  application  subject  to  their  review  is  approved,  or  until 
the  application  is  rejected  and  is  no  longer  subject  to  their  review. 

(c)  Two  (2)  members  shall  be  appointed  by  the  city  council  of  the  city 
located  closest  to,  or  in  which  the  swine  facility  is  proposed  to  be  located 
or  expanded,  provided  the  governing  body  of  the  city  has  signified 
compliance  with  this  chapter  as  provided  in  section  39-7903,  Idaho  Code. 
At  least  one  (1)  shall  be  a  resident  of  the  city.  However,  if  two  (2)  cities  are 
equidistant  from  the  proposed  or  expanding  swine  facility,  plus  or  minus 
five  (5)  miles,  the  city  council  of  each  city  shall  appoint  one  (1)  member 
each  to  the  site  review  panel,  each  of  whom  shall  be  a  resident  of  the  city 
appointing  them.  The  members  serving  pursuant  to  this  subsection  shall 
serve  until  the  particular  site  application  subject  to  their  review  is 
approved  or  it  is  rejected  and  is  no  longer  subject  to  their  review. 

(d)  Two  (2)  members  shall  be  appointed  by  the  county  commission  and  be 
residents  of  the  county  where  the  swine  facility  is  proposed  to  be  located 
or  expanded,  provided  the  board  of  county  commissioners  has  signified 
compliance  with  this  chapter  as  provided  in  section  39-7903,  Idaho  Code. 
The  members  serving  pursuant  to  this  subsection  shall  serve  until  the 
particular  site  application  subject  to  their  review  is  approved,  or  until  the 
application  is  rejected  and  is  no  longer  subject  to  their  review. 

(e)  A  person  nominated  to  represent  a  city  or  county  shall  not  have  a 
conflict  of  interest,  as  that  term  is  defined  in  section  59-703,  Idaho  Code, 
or  derive  any  economic  gain  as  that  term  is  defined  in  section  59-703, 
Idaho  Code,  from  the  location  of  the  proposed  or  expanding  swine  facility. 
(3)  The  director  shall  notify  the  city  council  of  the  nearest  city,  or  cities  if 

two  (2)  cities  are  within  five  (5)  miles  of  the  site  of  the  proposed  facility,  and 
the  board  of  county  commissioners  in  which  the  site  is  located,  of  a  site 
application  filed  with  the  department  and  shall  instruct  the  city  or  cities  and 
county  to  appoint  the  necessary  members  to  a  panel. 
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(4)  A  majority  of  members  of  the  panel  shall  constitute  a  quorum  for  the 
transaction  of  business  of  the  panel  and  the  concurrence  of  a  majority  of  the 
panel  shall  constitute  a  legal  action  of  the  panel,  provided  that  no  meeting 
of  the  panel  shall  occur  unless  there  are  at  least  as  many  members  present 
representing  the  city  and  county  as  there  are  representing  the  state  and  the 
public  as  appointed  pursuant  to  subsections  (2)(a)  and  (b)  of  this  section.  All 
meetings  of  the  panel  shall  be  conducted  pursuant  to  the  state  open  meeting 
law. 

(5)  The  director  shall  make  staff  available  to  assist  the  panel  in  carrying 
out  its  responsibilities. 

(6)  Members  of  the  panel  who  are  not  state  employees  shall  be  entitled  to 
receive  compensation  as  provided  in  section  59-509(b),  Idaho  Code. 

History. 

I.C.,  §  39-7908,  as  added  by  2000,  ch.  268, 
§  1,  p.  755;  am.  2001,  ch.  103,  §  74,  p.  253. 

STATUTORY  NOTES 

Cross  References.  State  open  meeting  law,  §§  67-2340  to  67- 

Director  of  department  of  agriculture,  §  22-  2347. 
101. 

Director  of  department  of  environmental  Effective  Dates. 

quality,  §  39-105.  Section  2  of  S.L.  2000,  ch.  268  declared  an 

Director  of  department  of  water  resources,  emergency.  Approved  April  12,  2000. 
§  42-1701. 

39-7909.  Siting  application  —  Fee  —  Rules.  —  (1)  A  site  application 
shall  include,  in  a  format  set  forth  by  the  director  and  when  determined 
applicable  by  the  director,  the  following  information: 

(a)  Name,  mailing  address  and  phone  number  of  the  facility  owner; 

(b)  Name,  mailing  address  and  phone  number  of  the  facility  operator; 

(c)  Name  and  mailing  address  of  the  facility; 

(d)  Legal  description  of  the  facility  location; 

(e)  The  legal  structure  of  the  entity  owning  the  facility,  including  the 
names  and  addresses  of  all  directors,  officers,  registered  agents  and 
partners; 

(f)  The  names  and  locations  of  all  swine  facilities  owned  and/or  operated 
by  the  applicant  within  the  last  ten  (10)  years; 

(g)  The  one-time  animal  unit  capacity  of  the  facility; 
(h)  The  type  of  animals  to  be  confined  at  the  facility; 

(i)  Evidence  that  a  valid  water  right  exists  to  supply  adequate  water  for 
the  proposed  facility  or  a  copy  of  either  an  application  for  a  permit  to 
appropriate  water  or  an  application  to  change  the  point  of  diversion, 
place,  period  and  nature  of  use  of  an  existing  water  right  that  has  been 
filed  with  the  Idaho  department  of  water  resources  which,  if  approved, 
will  supply  adequate  water  for  the  proposed  operation; 
(j)  The  facility's  biosecurity  and  sanitary  standards. 
(2)  A  facility  plan.  Plans  and  specifications  for  the  facility's  animal  waste 
management  system  that  include  the  following  information: 

(a)  Vicinity  map(s)  prepared  on  one  (1)  or  more  seven  and  one-half  minute 
(7.5')  USGS  topographic  quadrangle  maps  or  a  high  quality  reproduc- 
tion(s)  that  includes  the  following: 
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(i)  Layout  of  the  facility,  including  buildings  and  animal  waste  man- 
agement system; 

(ii)  The  one  hundred  (100)  year  FEMA  flood  zones  or  other  appropriate 
flood  data  for  the  facility  site  and  land  application  sites  owned  or  leased 
by  the  applicant; 

(iii)  The  location  of  occupied  dwellings,  public  and  private  gathering 
places,  such  as  schools,  churches  and  parks,  and  incorporated  munici- 
palities which  are  within  a  two  (2)  mile  radius  of  the  facility;  and 
(iv)  Private  and  community  domestic  water  wells,  irrigation  wells, 
irrigation   conveyance    and    drainage    structures,    monitoring   wells, 
wetlands,  streams,  springs,  and  reservoirs  which  are  within  a  one  (1) 
mile  radius  of  the  facility. 
(b)  Facility  specifications  including: 
(i)  A  site  plan  showing: 

1.  Building  locations; 

2.  Waste  facilities; 

3.  All  waste  conveyance  systems;  and 

4.  All  irrigation  systems  used  for  land  application,  including  details 
of  approved  water  supply  protection  devices. 

(ii)  Building  plans  showing: 

1.  All  wastewater  collection  systems  in  housed  units; 

2.  All  freshwater  supply  systems,  including  details  of  approved  water 
supply  protection  devices; 

3.  Detailed  drawings  of  wastewater  collection  and  conveyance  sys- 
tems and  containment  construction;  and 

4.  Detailed  construction  and  installation  procedures. 

(3)  Site  characterization.  A  characterization  of  the  facility  and  any  land 
application  site(s)  owned  or  operated  by  the  applicant,  prepared  by  a 
registered  professional  geologist,  a  registered  professional  engineer  or  a 
qualified  ground  water  hydrologist,  that  includes  the  following  information: 

(a)  A  description  of  monitoring  methods,  frequency  and  reporting  compo- 
nents related  to  either  leak  detection  systems  and/or  ground  water 
monitoring  wells; 

(b)  The  climatic,  hydrogeologic  and  soil  characteristics; 

(c)  The  depth  to  water  and  a  potentiometric  map  for  the  uppermost  and 
regional  aquifer; 

(d)  The  vertical  and  horizontal  conductivity,  gradient  and  ground  water 
flow  direction  and  velocity; 

(e)  Estimates  of  recharge  to  the  uppermost  aquifer; 

(f)  Information  which  characterizes  the  relationship  between  the  ground 
water  and  adjacent  surface  waters;  and 

(g)  A  summary  of  local  ground  water  quality  data. 

(4)  A  nutrient  management  plan.  A  plan  prepared  by  a  certified  planner 
demonstrating  compliance  with  the  nutrient  management  standard  for  land 
application. 

(5)  Apian  for  meeting  standards  for  heavy  metals  as  those  provided  in  40 
CFR  section  503,  subchapter  O. 

(6)  Apian  for  disposal  of  dead  animal  carcasses. 

(7)  An  air  quality  management  plan. 
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(8)  A  closure  plan.  A  plan  describing  the  procedures  for  final  closure  of  a 
facility  that  ensures  no  adverse  impacts  to  the  environment  and  waters  of 
the  state  and  that  includes: 

(a)  The  estimated  length  of  operation  of  the  facility; 

(b)  A  description  of  the  procedures,  methods  and  schedule  to  be  imple- 
mented at  the  facility  for  final  disposal,  handling,  management  and/or 
treatment  of  all  animal  waste; 

(c)  A  plan  for  permanent  disposal  of  residual  solid  waste. 

(9)  Other  information.  An  applicant  shall  provide  any  other  information 
relative  to  this  section  and  deemed  necessary  by  the  director  to  assess 
protection  of  human  health  and  the  environment,  including  information 
showing  that: 

(a)  The  harm  to  scenic,  public  health,  environmental,  private  property, 
historic,  cultural  or  recreational  values  is  not  substantial  or  can  be 
mitigated; 

(b)  The  risk  and  impact  of  accident  during  transportation  of  animal  waste 
or  animal  carcasses  is  not  substantial  or  can  be  mitigated.  Dead  animals 
shall  be  removed  from  the  facility  for  rendering,  cremation,  burial, 
composting  or  other  disposal  in  accordance  with  IDAPA  02.04.03,  "Rules 
of  Department  of  Agriculture  Governing  Animal  Industry,"  section  050, 
"Dead  Animals,  Movement,  Disposal"; 

(c)  The  impact  on  local  government  is  not  adverse  regarding  health, 
safety,  cost  and  consistency  with  local  planning  and  existing  development 
or  can  be  mitigated; 

(d)  The  facility  or  operations  associated  with  the  facility  do  not  create  a 
public  health  hazard  or  nuisance  conditions  including  odors; 

(e)  The  applicant  has  the  financial  ability  to  construct,  operate  and  close 
the  facility. 

(10)  Within  thirty  (30)  days  after  receipt  of  the  application,  the  director 
shall  determine  whether  it  is  complete.  If  it  is  not  complete,  the  director 
shall  notify  the  applicant  and  state  the  areas  of  deficiency. 

(11)  The  application  shall  be  accompanied  by  a  fee.  The  director  shall 
establish  by  rule  the  scale  for  determining  the  application  fee.  The  fee  shall 
be  based  on  the  cost  to  the  site  review  panel  of  reviewing  the  application. 
The  scale  shall  be  based  on  characteristics  including  the  site  size,  projected 
waste  volume,  and  hydrogeological  and  atmospheric  characteristics  sur- 
rounding the  site.  Fees  received  pursuant  to  this  section  may  be  expended 
by  the  director  to  pay  the  actual,  reasonable  and  necessary  costs  incurred  by 
the  department  in  acting  upon  an  application. 

History* 

I.C.,  §  39-7909,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Compiler's  Notes.  Code  relating  to  animal  industries  and  the 

The  provisions  of  the  Idaho  Administrative      disposal  of  dead   animals  were  revised  in 
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2002.  Rules  governing  dead  animals  move-      Effective  Dates. 

ment  and  disposal  are  now  found  at  IDAPA  Section  2  of  S.L.  2000,  ch.  268  declared  an 

02.04.17.  emergency.  Approved  April  12,  2000. 

The  letter  "s"  enclosed  in  parentheses  so 
appeared  in  the  law  as  enacted. 

39-7910.    Duties    of   the    director   relative    to    applications.    — 

(1)  Upon  determination  that  a  siting  application  is  complete,  the  director 
shall: 

(a)  Notify  the  permanent  panel  members,  the  city  and/or  county  in  which 
the  swine  facility  site  is  located,  the  director  of  the  department  offish  and 
game,  the  director  of  the  department  of  law  enforcement  [Idaho  state 
police],  and  other  state  agencies  as  deemed  appropriate  by  the  director. 

(b)  Publish  a  notice  that  the  application  has  been  received,  as  provided  in 
section  60-109,  Idaho  Code,  in  a  newspaper  having  major  circulation  in 
the  county  and  the  immediate  vicinity  of  the  site.  The  notice  shall  contain 
a  map  indicating  the  location  of  the  site,  a  description  of  the  proposed 
action  and  the  location  where  the  application  may  be  reviewed.  The  notice 
shall  describe  the  procedure  by  which  the  siting  approval  under  this 
chapter  may  be  granted. 

(2)  Upon  notification  by  the  director,  the  chairman  shall  immediately 
notify  the  representatives  of  the  state  to  the  panel  and  the  public  members. 
The  chairman  shall  also  notify  the  applicable  county  and  city  for  their 
appointment  of  members  as  provided  in  subsection  (2)  of  section  39-7908, 
Idaho  Code.  Within  thirty  (30)  days  after  the  notification,  the  board  of 
commissioners  of  the  county  and  the  city  council  shall  select  the  members  to 
serve  on  the  panel.  The  panel  shall  be  created  at  that  time  and  notification 
of  the  creation  of  the  panel  shall  be  made  to  the  chairman. 

(3)  Within  thirty  (30)  days  after  appointment  of  panel  members,  the 
panel  shall  meet  to  review  and  establish  a  timetable  for  the  consideration  of 
the  draft  site  approval. 

(4)  The  panel  shall: 

(a)  Set  a  date  and  arrange  for  publication  of  notice  of  a  public  hearing  in 
a  newspaper  having  major  circulation  in  the  vicinity  of  the  proposed  site, 
at  its  first  meeting.  The  public  notice  shall: 

(i)  Contain  a  map  indicating  the  location  of  the  site  and  proposed 

facility,  a  description  of  the  proposed  action,  and  the  location  where  the 

application  for  a  siting  approval  may  be  reviewed  and  where  copies  may 

be  obtained; 

(ii)  Identify  the  time,  place  and  location  for  the  public  hearing  held  to 

receive  public  comment  and  input  on  the  application  for  a  siting 

approval; 

(b)  Publish  the  notice  not  less  than  thirty  (30)  days  before  the  date  of  the 
public  hearing  and  the  notice  shall  be,  at  a  minimum,  a  twenty  (20)  days' 
notice  as  provided  in  section  60-109,  Idaho  Code. 

(5)  Comment  and  input  on  the  proposed  siting  of  the  swine  facility  may  be 
presented  orally  or  in  writing  at  the  public  hearing,  and  shall  continue  to  be 
accepted  in  writing  by  the  panel  for  thirty  (30)  days  after  the  public  hearing 
date.  The  public  hearing  shall  be  held  in  the  same  county  as  the  proposed 
site.  If  the  proposed  site  is  adjacent  to  a  city  or  populated  area  in  a 
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neighboring  county,  it  is  recommended  that  public  hearings  also  be  held  in 
the  neighboring  county. 

(6)  The  panel  shall  consider,  but  not  be  limited  to,  the  following: 

(a)  The  risk  of  the  spread  of  disease  or  impact  upon  public  health  from 
improper  treatment,  storage  or  incineration  methods; 

(b)  The  impact  on  local  units  of  government  where  the  proposed  swine 
facility  is  to  be  located  in  terms  of  health,  safety,  cost  and  consistency  with 
local  planning  and  existing  development; 

(c)  The  nature  of  the  probable  environmental  and  public  health  impact; 

(d)  The  financial  capability  of  the  applicant  to  construct,  operate  and 
close  the  swine  facility. 

(e)  Impact  on  adjacent  property  values. 

(7)  The  panel  shall  consider  the  concerns  and  objections  submitted  by  the 
public.  The  panel  shall  facilitate  efforts  to  provide  that  the  concerns  and 
objections  are  mitigated  by  proposing  additional  conditions  regarding  the 
construction  of  the  swine  facility.  The  panel  may  propose  conditions  which 
integrate  the  provisions  of  the  city  or  county  ordinances,  permits  or 
requirements. 

(8)  Within  one  hundred  eighty  (180)  days  after  creation,  the  panel  shall 
issue  an  approval  letter,  approval  letter  with  conditions,  or  rejection.  If  the 
panel  recommends  conditions,  a  clear  statement  of  the  need  for  a  condition 
must  be  submitted  to  the  director.  If  the  panel  recommends  rejection,  a  clear 
statement  of  the  reasons  for  the  rejection  must  be  submitted  to  the  director. 

(9)  The  director  shall  not  issue  a  permit  to  operate  under  IDAPA  16.01.09 
[58.01.09],  unless  a  site  has  been  approved  by  the  site  review  panel. 
Approval  of  a  site  by  the  panel  does  not  require  the  director  to  issue  a  permit 
to  operate  under  IDAPA  16.01.09  [58.01.09]. 

History. 

I.C.,  §  39-7910,  as  added  by  2000,  ch.  268, 

§  1,  p.  755. 

STATUTORY  NOTES 

Cross  References.  The  bracketed  insertions  in  subsection  (9) 

Director  of  department  of  fish  and  game,  were  added  by  the  compiler  to  reflect  the  2000 

§  36-106  reorganization  of  the  Idaho  Administrative 

Code,  transferring  the  permitting  of  swine 

Compiler's  Notes.  and  poultry  facilities  to  the  department  of 

The  bracketed  insertion  was  added  in  para-  environmental  quality. 

graph  (l)(a)  by  the  compiler  to  reflect  the 

reorganization  of  the  department  of  law  en-  Effective  Dates. 

forcement  as  the  Idaho  state  police  by  S.L.  Section  2  of  S.L.  2000,  ch.  268  declared  an 

2000  ch.  469.  emergency.  Approved  April  12,  2000. 

39-7911.    Financial  assurance  for  closure  and  remediation.  — 

(1)  All  swine  facilities  regulated  by  section  39-104A,  Idaho  Code,  and  this 
chapter  shall  provide  financial  assurances  demonstrating  financial  capabil- 
ity to  meet  requirements  for  closure  of  the  facilities  and  remediation. 
Requirements  for  financial  assurances  shall  be  determined  by  the  agency  as 
set  forth  in  rule.  Financial  assurances  may  include  any  mechanism  or 
combination  of  mechanisms  meeting  the  requirements  established  by 
agency  rule  including,  but  not  limited  to,  surety  bonds,  trust  funds, 
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irrevocable  letters  of  credit,  insurance  and  corporate  guarantees.  The 
mechanism(s)  used  to  demonstrate  financial  capability  must  be  legally 
valid,  binding  and  enforceable  under  applicable  law  and  must  ensure  that 
the  funds  necessary  to  meet  the  costs  of  closure  and  remediation  will  be 
available  whenever  the  funds  are  needed.  The  director  may  retain  financial 
assurances  for  up  to  five  (5)  years  after  closure  of  a  facility  to  ensure  proper 
closure  and  remediation,  as  defined  by  rule. 

(2)  Nothing  in  this  section  prohibits  the  boards  of  county  commissioners 
of  any  county  or  the  governing  body  of  any  city  from  adopting  regulations 
that  are  more  stringent  or  that  require  greater  financial  assurances  than 
those  imposed  by  the  department  of  environmental  quality. 

History. 

I.C.,  §  39-7911,  as  added  by  2000,  ch.  268, 
§  1,  p.  755;  am.  2001,  ch.  103,  §  75,  p.  253. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  letter  V  enclosed  in  parentheses  so  Section  2  of  S.L.  2000,  ch.  268  declared  an 

appeared  in  the  law  as  enacted.  emergency.  Approved  April  12,  2000. 

39-7912.  Director  may  request  additional  information.  —  The 
applicant  shall  provide  the  director  with  additional  information  the  director 
deems  necessary  to  process  an  application,  within  thirty  (30)  days  of  the 
director's  request.  The  time  period  within  which  the  director  must  act  with 
regard  to  an  application  shall  be  stayed  until  the  information  requested  is 
provided.  If  an  applicant  fails  to  provide  the  information  within  this  time 
period,  unless  a  longer  time  period  is  allowed  by  the  director,  the  director 
may  stop  the  application  process  and  require  the  applicant  to  submit  a  new 
application. 

History. 

I.C.,  §  39-7912,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  268  declared  an 
emergency.  Approved  April  12,  2000. 

39-7913.  Violations  and  enforcement.  —  (1)  The  following  acts  are 
unlawful: 

(a)  Failure  to  comply  with  this  chapter  and  any  rules  of  the  department 
regulating  swine  facilities,  and  conditions  of  site  approval  granted  pur- 
suant to  this  chapter; 

(b)  Knowingly  making  a  false  statement,  representation,  or  certification 
in  any  application  report,  document,  or  record  developed,  maintained,  or 
submitted  pursuant  to  this  chapter,  rules  or  conditions  of  a  site  approval. 
(2)  Any  person  violating  this  chapter  or  any  site  approval  or  order  under 

this  chapter  is  liable  for  a  civil  or  criminal  penalty  in  accordance  with 
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chapter  1,  title  39,  Idaho  Code.  The  director  may  apply  the  provisions  of 
chapter  1,  title  39,  Idaho  Code,  to  ensure  compliance. 

(3)  The  director  may  revoke  a  site  approval: 

(a)  For  material  violation  of  any  condition  of  a  site  approval,  final  agency 
order  or  order  or  judgment  of  a  court  secured  by  any  state  or  federal 
agency  and  relating  to  the  operation  of  a  swine  facility; 

(b)  If  an  approval  was  obtained  by  misrepresentation  or  failure  to  disclose 
all  relevant  facts; 

(c)  If  approval  for  adequate  water  rights  cannot  be  obtained  from  the 
Idaho  department  of  water  resources; 

(d)  The  site  or  facility  does  not  meet  the  requirements  of  this  chapter. 

(4)  A  private  right  of  action  on  behalf  of  any  person  who  has  been  injured 
or  damaged  by  any  approval  authorized  in  this  chapter  or  violation  of  the 
terms  of  any  approval  or  rule  authorized  in  this  chapter  may  be  maintained 
in  accordance  with  the  provisions  of  this  chapter  and/or  the  provisions  of 
chapter  52,  title  67,  Idaho  Code,  as  applicable. 

History. 

I.C.,  §  39-7913,  as  added  by  2000,  ch.  268, 
§  1,  P-  755. 

STATUTORY  NOTES 

Cross  References.  Effective  Dates. 

Department  of  water  resources,  §  42-1701  Section  2  of  S.L.  2000,  ch.  268  declared  an 

et  seq.  emergency.  Approved  April  12,  2000. 

39-7914,  Confidentiality  of  records.  —  Information  obtained  by  a 
public  agency  pursuant  to  this  chapter  or  its  associated  rules  is  subject  to 
public  disclosure  pursuant  to  the  provisions  of  chapter  3,  title  9,  Idaho  Code. 
Information  submitted  under  a  trade  secret  claim  may  be  entitled  to 
confidential  treatment  as  provided  in  section  9-342A,  Idaho  Code,  and  rules 
of  the  department  of  environmental  quality. 

History. 

I.C.,  §  39-7914,  as  added  by  2000,  ch.  268, 
§  1,  p.  755;  am.  2001,  ch.  103,  §  76,  p.  253. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  268  declared  an 
emergency.  Approved  April  12,  2000. 

39-7915,  Severability  clause.  —  If  any  provision  of  this  chapter  or  its 
application  to  any  person  or  circumstance  is  held  invalid,  the  invalidity  does 
not  affect  other  provisions  or  applications  of  this  chapter  which  can  be  given 
effect  without  the  invalid  provision  or  application,  and  to  this  end  the 
provisions  of  this  chapter  are  severable. 
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History. 

I.C.,  §  39-7915,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  268  declared  an 
emergency.  Approved  April  12,  2000. 

39-7916.  Conflicts  clause.  —  If  a  conflict  arises  between  this  chapter 
and  rules  of  the  department  regulating  swine  facilities,  the  most  restrictive 
provision  shall  apply. 

History. 

I.C.,  §  39-7916,  as  added  by  2000,  ch.  268, 
§  1,  p.  755. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2000,  ch.  268  declared  an 
emergency.  Approved  April  12,  2000. 

CHAPTER  80 
UNIFORM  PUBLIC  SCHOOL  BUILDING  SAFETY 

SECTION.  SECTION. 

39-8001.  Short  title.  39-8006A.  Best  practices  maintenance  plan 

39-8002.  Declaration  of  purpose.  for  school  buildings. 

39-8003.  Scope.  39-8007.  Powers  and  duties  of  the  adminis- 

39-8004.  Definitions.  on  o™o  AJJ-  •rato1r 

39-8005.  Idaho     uniform     school     building  39-8008-  Additional  duties  of  administrator 

safety  code  committee  created  ~g KlgU  °f  msPectlon  ~  Post- 

—  Appointment  —  Terms  —  39-8009.  Injunction. 

Quorum  —  Meetings  —  Com-  39-8010.  Appeal  to  building  code   advisory 

qq  arm*    n       pe,f  atf\      ,       TJ  t  .  board    [Idaho    building    code 

39-8006.  Committee  to  develop  Idaho  urn-  board]. 

form    school    building    safety      39-8011.  Violations. 

code  —  Interim  code.  39-8012.  Severability. 

39-8001.  Short  title.  —  This  act,  comprised  of  Sections  39-8001,  39- 
8002,  39-8003,  39-8004,  39-8005,  39-8006,  39-8007,  39-8008,  39-8009,  39- 
8010,  39-8011  and  39-8012,  Idaho  Code,  shall  be  known  and  may  be  cited  as 
the  "Idaho  Uniform  School  Building  Safety  Act." 

History. 

I.C.,  §  39-8001,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182. 
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STATUTORY  NOTES 

Compiler's  Notes.  39-8006,  and  39-8007  through  39-8012,  and 

The  words  "this  act"  refer  to  S.L.  2000,  ch.      39-4113. 
352,  which  is  compiled  as  §§  39-8001  through 

39-8002,  Declaration  of  purpose.  —  The  purpose  of  this  act  is  to 
assure  the  safety  of  children  and  others  who  use  Idaho's  public  schools  by 
providing  for  a  uniform  school  building  safety  code  to  apply  to  school 
buildings  and  by  establishing  procedures  for  achieving  compliance  with  the 
code. 

History. 

I.C.,  §  39-8002,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182, 

STATUTORY  NOTES 

Compiler's  Notes.  39-8006,  and  39-8007  through  39-8012,  and 

The  words  "this  act"  refer  to  S.L.  2000,  ch.      39-4113. 
352,  which  is  compiled  as  §§  39-8001  through 

39-8003.  Scope.  —  This  act  shall  apply  to  all  facilities,  existing  now  or 
constructed  in  the  future,  that  are  owned,  leased  or  used  for  educational 
purposes  by  public  school  districts,  charter  schools,  or  a  school  for  children 
in  any  grades  kindergarten  through  twelve  (12)  that  is  operated  by  the  state 
of  Idaho  receiving  state  funding.  The  authority  granted  under  this  act  shall 
not  prohibit  local  governments  from  acting  to  enforce  applicable  building 
and  fire  codes. 

History. 

LC,  §  39-8003,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182;  am.  2001,  ch.  326,  §  4,  p.  1143. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  words  "this  act"  refer  to  S.L.  2000,  ch.  Section  6  of  S.L.  2001,  ch.  326  declared  an 

352,  which  is  compiled  as  §§  39-8001  through      emergency.  Approved  April  4,  2001. 
39-8006,  and  39-8007  through  39-8012,  and 
39-4113. 

39-8004.    Definitions.  —  As  used  in  this  act: 

(1)  "Administrator"  means  the  administrator  of  the  division  of  building 
safety  or  his  designated  representative. 

(2)  "Day"  shall  mean  a  calendar  day  unless  otherwise  specified. 

(3)  "Imminent  safety  hazard"  means  a  condition  that  presents  an  unrea- 
sonable risk  of  death  or  serious  bodily  injury  to  occupants  of  a  building. 

(4)  "Licensed  professional"  means  a  person  licensed  by  the  state  of  Idaho 
as  an  architect  or  an  engineer. 

(5)  "Local  government"  means  any  city  or  county  of  this  state. 

(6)  "Serious  safety  hazard"  means  a  condition  that  presents  an  unreason- 
able health  risk  or  risk  of  injury  to  occupants  of  a  building. 
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History. 

LC,  §  39-8004,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182;  am.  2002,  ch.  158,  §  2,  p.  458. 

STATUTORY  NOTES 

Cross  References.  352,  which  is  compiled  as  §§  39-8001  through 

Division  of  building  safety,  §  67-2601A.  39-8006,  and  39-8007  through  39-8012,  and 

Compiler's  Notes.  39-4113. 
The  words  "this  act"  refer  to  S.L.  2000,  ch. 

39-8005,  Idaho  uniform  school  building  safety  code  committee 
created  —  Appointment  —  Terms  —  Quorum  —  Meetings  —  Com- 
pensation. —  There  is  hereby  created  within  the  office  of  the  superinten- 
dent of  public  instruction  the  Idaho  uniform  school  building  safety  code 
committee,  hereafter  referred  to  as  the  committee.  The  committee  shall 
consist  of  eight  (8)  members  and  shall  include  one  (1)  representative  from 
each  of  the  following:  the  office  of  the  superintendent  of  public  instruction; 
the  division  of  building  safety;  and  the  insurance  industry,  appointed  by  the 
department  of  insurance.  The  governor  shall  appoint  three  (3)  members  as 
follows:  one  (1)  representative  of  local  school  boards;  one  (1)  representative 
of  school  superintendents  and  a  chairman,  all  of  whom  shall  serve  at  his 
pleasure.  The  committee  shall  also  include  two  (2)  members  of  the  Idaho 
legislature,  one  (1)  appointed  by  the  president  pro  tempore  of  the  senate  and 
one  (1)  appointed  by  the  speaker  of  the  house  of  representatives.  A  majority 
of  the  membership  of  the  committee  is  a  quorum.  Upon  completion  of 
development  of  the  Idaho  uniform  school  safety  code  provided  for  in  section 
39-8006,  Idaho  Code,  the  committee  shall  meet  at  least  annually  to  review 
and  make  any  necessary  revisions  to  the  Idaho  uniform  school  safety  code. 
Each  member  of  the  committee  shall  be  reimbursed  for  expenses  as  provided 
by  section  59-509(b),  Idaho  Code,  for  each  day  spent  in  attendance  at 
meetings  of  the  committee. 

History. 

I.C.,  §  39-8005,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182;  am.  2010,  ch.  166,  §  1,  p.  340. 

STATUTORY  NOTES 

Cross  References.  Effective  Dates. 

Department  of  insurance,  §  41-201  etseq.  qPrtfnn  ^  nf  Q  t     onr\r\    ^    qko            j 

Division  of  building  safety,  §  67-2601A  Reckon  3  of  S.L    2000    ch    352,  provides: 

Superintendent  of  public  instruction  §  67-  emergency  existing  therefor,  which  emer- 

1501  et  seq,                                             '  gency  is  hereby  declared  to  exist,  Section 

39-8005,  Idaho  Code,  and  Section  39-8006, 

Amendments.  Idaho  Code,  as  enacted  by  Section  1  of  this 

The  2010  amendment,  by  ch.  166,  in  the  act,  shall  be  in  full  force  and  effect  on  and 

second  sentence,  substituted  "eight  (8)  mem-  after  its  passage  and  approval.  The  remaining 

bers"  for  "nine  (9)  members"  and  deleted  "the  provisions  of  Section  1  of  this  act,  and  Section 

department  of  administration"  following  "the  2  of  this  act,  shall  be  in  full  force  and  effect  on 

division  of  business  safety."  and  after  July  1,  2000." 

39-8006.  Committee  to  develop  Idaho  uniform  school  building 
safety  code  —  Interim  code.  —  (1)  The  committee  shall  develop  the 
Idaho  uniform  school  building  safety  code  to  be  adopted  by  rule  of  the 
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administrator  pursuant  to  section  39-8007,  Idaho  Code.  The  Idaho  uniform 
school  building  safety  code  shall  address  elements  of  the  national  codes 
identified  in  section  39-4109,  Idaho  Code,  and  rule  of  the  state  board  of 
education  at  IDAPA  08.02.02.130. 

(2)  Until  the  Idaho  uniform  school  building  safety  code  is  adopted  by  rule 
pursuant  to  section  39-8007,  Idaho  Code,  the  national  codes  adopted  under 
section  39-4109,  Idaho  Code,  and  rule  of  the  state  board  of  education  at 
IDAPA  08.02.02.130  shall  serve  as  the  interim  Idaho  uniform  school 
building  safety  code. 

History. 

I.C.,  §  39-8006,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182. 

STATUTORY  NOTES 

Cross  References.  Idaho  Code,  as  enacted  by  Section  1  of  this 

State  board  of  education,  §  33-101  et  seq.  act,  shall  be  in  full  force  and  effect  on  and 

after  its  passage  and  approval.  The  remaining 

Effective  Dates.  nrmHHP<r  provisions  of  Section  1  of  this  act,  and  Section 

-iffSiS  &2$^$ffift  S  of  this  act,  shall  be  in  Ml  force  and  effect  on 

gency  is  hereby  declared  to  exist,  Section  and  after  July  1,  2000. 
39-8005,  Idaho  Code,  and  Section  39-8006, 

39-8006A.    Best  practices  maintenance  plan  for  school  buildings. 

—  The  administrator  of  the  division  of  building  safety  and  the  state 
department  of  education  shall  consult  and  shall  draft  a  best  practices 
maintenance  plan  for  school  buildings  which  shall  be  supplied  to  the 
superintendent  of  each  school  district.  Based  on  the  best  practices  mainte- 
nance plan,  each  school  district  shall  develop  a  ten  (10)  year  plan  and 
submit  it  to  the  state  department  of  education  for  approval.  Annually 
thereafter,  the  school  district  shall  submit  a  report  to  the  state  department 
of  education  detailing  the  work  completed  pursuant  to  the  maintenance 
plan  and  any  revisions  to  that  plan. 

History. 

I.C.,  §  39-8006A,  as  added  by  2006,  ch.  311, 
§  9,  p.  957. 

STATUTORY  NOTES 

Cross  References.  573  (1993),  the  Idaho  Supreme  Court  held 

Division  of  building  safety,  §  67-2601A.  that  the  then  existing  State  Board  of  Educa- 

State  department  of  education,  §  33-125.  tion  rules  for  school  facilities,  textbooks  and 

curriculum,  and  transportation  systems  were 

Legislative  Intent.                           nr™,i*H  consistent  with  the  thoroughness  require- 

lS334  ^ltgsZh^^Z^  -nts  of  Section 1  AygeB,  o^eC^ 

lature  hereby  finds  that:                              .  tution  of  the  state  of  Idaho.  The  Supreme 

"(1)  Section  1,  Article  DC,  of  the  Constitu-  Court  remanded  the  case  for  trial  to  deter- 

tion  of  the  state  of  Idaho  provides  that  'it  shall  mine  if  the  system  of  funding  was  providing 

be  the  duty  of  the  legislature  of  Idaho,  to  such  school  facilities,  textbooks  and  curncu- 

establish  and  maintain  a  general,  uniform  lum,  and  transportation  systems  called  for  in 

and  thorough  system  of  public,  free  common  the  rules. 

schools/  "(&  *n  resPonse  t°  tnat  action,  the  Legisla- 

"(2)  In  the  case  of  Idaho  Schools  for  Equal  ture  enacted  Section  33-1612,  Idaho  Code, 

Educational  Opportunity  v.  Evans,  123  Idaho  which  defined  thoroughness  and  included  'a 
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safe  environment  conducive  to  learning' 
among  the  statutory  definitions  of  thorough- 
ness. 

"(4)  In  a  subsequent  ruling  in  the  same 
case,  Idaho  Schools  for  Equal  Educational 
Opportunity  v.  State,  132  Idaho  559  (1999), 
the  Idaho  Supreme  Court  held  that  the  stat- 
utory requirement  of 'a  safe  environment  con- 
ducive to  learning'  and  the  rules  adopted 
pursuant  to  it  were  consistent  with  the  thor- 
oughness requirements  of  Section  1,  Article 
DC,  of  the  Constitution  of  the  state  of  Idaho, 
and  that  such  a  safe  environment  was  inher- 
ently part  of  a  thorough  system  of  public,  free 
common  schools  required  by  Section  1,  Article 
DC,  of  the  Constitution  of  the  state  of  Idaho. 
The  Supreme  Court  remanded  the  case  to  the 
district  court  to  determine  whether  the  fund- 
ing system  was  providing  a  safe  environment 
conducive  to  learning. 

"(5)  On  February  5,  2001,  the  Fourth  Judi- 
cial District  Court  entered  findings  of  fact  and 
conclusions  of  law  that  the  system  of  school 
funding  then  in  existence  was  constitution- 
ally deficient  in  its  ability  to  repair  or  replace 
dangerous  or  unsafe  conditions  in  school 
buildings. 

"(6)  On  December  21,  2005,  on  appeal  to 
the  Supreme  Court,  the  Idaho  Supreme  Court 
affirmed  the  district  court's  February  5,  2001, 
decision  and  said: 

"In  sum,  the  evidence  in  the  record  clearly 
supports  the  district  court's  2001  Findings. 
We  affirm  the  conclusion  of  the  district  court 
that  the  current  funding  system  is  simply  not 
sufficient  to  carry  out  the  Legislature's  duty 
under  the  constitution.  While  the  Legislature 
has  made  laudable  efforts  to  address  the 
safety  concerns  of  various  school  districts,  the 
task  is  not  yet  complete.  The  appropriate 
remedy,  however,  must  be  fashioned  by  the 
Legislature  and  not  this  Court.  Quite  simply, 
Article  DC  of  our  constitution  means  what  it 
says:  '[Ijt  shall  be  the  duty  of  the  Legislature 
of  Idaho,  to  establish  and  maintain  a  general, 
uniform  and  thorough  system  of  public,  free 
common  schools.'  Thus,  it  is  the  duty  of  the 
State,  and  not  this  Court  or  the  local  school 
districts,  to  meet  this  constitutional  mandate. 

"(7)  In  response  to  the  Supreme  Court's 
2005  decision,  and  mindful  that  the  Supreme 
Court  has  recognized  the  Legislature's  efforts, 
following  the  district  court's  decision  in  2001, 
to  provide  a  system  of  funding  that  provides 
safe  schools,  it  is  the  purpose  of  this  Act  to 
fulfill  the  Legislature's  responsibility  under 
Section  1,  Article  DC,  of  the  Constitution  of  the 
state  of  Idaho,  by  establishing  an  ongoing, 
state-funded  system  for  funding  repair  or 
replacement  of  unsafe  school  facilities  in  a 
manner  that  fairly  and  equitably  balances  the 
state  and  local  contributions.  It  requires 
funds  to  be  dedicated  to  maintenance  to  ar- 


rest deterioration  of  schools  before  they  be- 
come unsafe. 

"(8)  In  proposing  this  Act,  it  is  the  intent  of 
the  Legislature  to: 

"(a)  Amend  the  statutes  addressing  the 
School  District  Building  Account  to  provide 
an  ongoing  means  of  providing  funds  from 
that  account  for  the  purpose  of  assisting 
school  districts  to  fund  repair  or  replacement 
of  unsafe  school  facilities;  and 

"(b)  Remove  all  artificial  limits  on  the  func- 
tioning of  the  bond  levy  equalization  value 
index.  The  index  measures  a  school  district's 
relative  ability  to  pay,  and  provides  a  secure, 
ongoing  revenue  source  for  the  bond  levy 
equalization  program,  enabling  each  school 
district's  full  share  of  state  lottery  funds  to  be 
used  for  school  building  maintenance  and 
repairs;  and 

"(c)  Establish  an  ongoing  School  Facilities 
Cooperative  Funding  Program  to  assist  school 
districts  to  fund  repair  or  replacement  of 
unsafe  school  buildings  when  school  districts 
are  unable  to  fund  necessary  repair  or  re- 
placement; and 

"(d)  Provide  ongoing,  fair  and  equitable 
state  assistance  to  school  districts  under  the 
School  Facilities  Cooperative  Funding  Pro- 
gram whereby  the  state  initially  funds  the 
total  cost  of  repair  and  replacement  that 
school  districts  are  unable  to  fund  them- 
selves. It  creates  the  necessary  taxing  author- 
ity to  pay  the  school  district's  share  of  the  cost 
of  repair  or  replacement,  and  establishes  a 
statutory  formula  to  annually  determine  the 
school  district's  fair  and  equitable  share  of  the 
costs  of  repair  or  replacement  that  compares 
the  school  district's  bonds  and/or  plant  facili- 
ties levy  rates  to  the  statewide  average  bond 
and/or  facility  levy  rate;  and 

"(e)  Require  each  school  district  to  annu- 
ally set  aside  an  adequate  amount  of  moneys 
for  the  exclusive  purpose  of  school  building 
maintenance  in  order  to  arrest  deterioration 
in  school  facilities  that  have  lead  to  unsafe 
conditions  and  to  provide  a  sliding  scale  of 
state  match  subsidies  for  this  amount  based 
upon  the  school  district's  relative  ability  to 
pay." 

Compiler's  Notes. 

Section  13  of  S.L.  2006,  ch.  311  provided: 
"Nonseverability.  With  the  exception  of  Sec- 
tions 4,  11  and  12  of  this  act,  the  remaining 
provisions  of  this  act  are  hereby  declared  to  be 
nonseverable  and  if  any  provision  of  the  re- 
maining portions  of  this  act  or  the  application 
of  such  provision  to  any  person  or  circum- 
stance is  declared  invalid  for  any  reason,  such 
declaration  shall  render  all  such  remaining 
portions  of  this  act  null,  void  and  of  no  force  or 
effect." 
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39-8007,  Powers  and  duties  of  the  administrator.  —  (1)  The  ad- 
ministrator shall  enforce  the  provisions  of  this  chapter  in  cooperation  with 
the  superintendent  of  public  instruction  and  the  building  code  advisory 
board  [Idaho  building  code  board]. 

(2)  The  administrator  shall  promulgate  rules  necessary  to  carry  out  the 
provisions  of  this  chapter.  Such  rules  shall  be  promulgated  pursuant  to  the 
provisions  of  chapter  52,  title  67,  Idaho  Code. 

(3)  The  administrator  shall  establish  a  program  for  the  timely  review  of 
public  school  construction  plans  as  required  by  section  39-4113(4)(f),  Idaho 
Code. 

(4)  Upon  request,  the  administrator  shall  provide  training  to  school 
districts  on  the  Idaho  uniform  school  building  safety  code. 

History.  am.  2010,  ch.  166,  §  2,  p.  340;  am.  2010,  ch. 

I.C.,  §  39-8007,  as  added  by  2000,  ch.  352,      174,  §  2,  p.  357. 
§  1,  p.  1182;  am.  2009,  ch.  219,  §  3,  p.  681; 

STATUTORY  NOTES 

Cross  References.  "the  department  of  administration"  following 

Superintendent  of  public  instruction,  §  67-  "superintendent  of  public  instruction"  in  sub- 

1501  et  se(*'  section  (1). 

Amendments.  The  2010  amendment,  by  ch.  174,  updated 

The  2009  amendment,  by  ch.  219,  in  sub-  the  section  reference  in  subsection  (3)  in  light 

section  (3)    deleted  "all"  preceding  "public  f  th    2Q10  amendment  of  §  39_4113i 
school  construction  plans    and  updated  the 

section  reference  in  light  of  the  2009  amend-  ~         .,     ,   M  , 

.  r     R  oq/)iio  Compiler's  Notes. 

ment  for  §  39-4113.  ™      ,       ,    ,    ,  .        ,.       .         i 

This  section  was  amended  by  two  2010  acts  ^  bracketed  insertion  m  subsection  (1) 

which  appear  to  be  compatible  and  have  been  was  added  bY the  compiler  to  reflect  the  2002 

compiled  together.  name  change  of  the  referenced  agency.  See 

The  2010  amendment,  by  ch.  166,  deleted  §  39-4106. 

39-8008.  Additional  duties  of  administrator  —  Right  of  inspec- 
tion —  Posting.  —  (1)  The  administrator  shall  have  authority  under  this 
section  to  enter  all  public  school  facilities  covered  by  this  chapter  at 
reasonable  times  to  inspect,  on  an  annual  basis,  such  facilities  for  compli- 
ance with  the  Idaho  uniform  school  building  safety  code;  provided  however, 
that  inspections  shall  take  into  account  the  age  of  the  school  facilities  and 
the  appropriate  codes  that  would  have  been  in  effect  at  the  time  of  the 
construction  of  such  facilities;  provided  further,  that  regardless  of  the  codes 
in  effect  at  the  time  of  construction,  imminent  safety  hazards  found  in  public 
school  facilities  shall  be  identified  and  the  provisions  of  this  chapter  relating 
to  such  imminent  safety  hazards  shall  apply. 

(2)  If  the  administrator  finds  a  violation  of  the  Idaho  uniform  school 
building  safety  code  that  he  concludes  does  not  constitute  an  imminent 
safety  hazard  or  serious  safety  hazard,  he  shall  notify  in  writing  the  school 
district  superintendent,  principal,  board  member,  or  other  person  in  charge. 
Such  notification  shall  state,  in  bold  print,  that  the  citations  for  violations  or 
nonconformances  constitute  recommendations  only. 

(3)  If  the  administrator  finds  a  violation  of  the  Idaho  uniform  school 
building  safety  code  that  he  concludes  constitutes  a  serious  safety  hazard, 
he  shall  immediately  issue  a  written  order  or  notice  requiring  the  school 
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superintendent,  principal,  board  of  trustees  or  other  person  in  charge  to 
eliminate  the  condition  without  delay  and  within  the  time  specified  by  the 
administrator  in  the  notice  or  order,  but  not  exceeding  one  (1)  year.  The 
administrator  may  also  designate  a  licensed  professional  to  independently 
evaluate  the  identified  condition  prior  to  issuing  a  written  order  to  eliminate 
the  condition. 

(4)  If  the  administrator  finds  a  violation  of  the  Idaho  uniform  school 
building  safety  code  that  he  concludes  constitutes  an  imminent  safety 
hazard,  he  shall,  within  two  (2)  working  days,  designate  a  licensed  profes- 
sional to  independently  evaluate  the  identified  condition  prior  to  issuing  any 
report  under  this  chapter.  That  licensed  professional  shall,  within  fourteen 
(14)  days,  complete  its  independent  evaluation  of  the  condition  identified  by 
the  administrator  and  notify  the  administrator  of  its  conclusions.  If  the 
administrator  determines  that  the  condition  constituting  an  imminent 
safety  hazard  could  reasonably  be  expected  to  cause  death  or  serious 
physical  harm  before  the  evaluation  of  the  designated  licensed  professional 
can  be  completed  and  before  the  condition  can  be  eliminated,  he  shall 
determine  the  extent  of  the  area  where  such  condition  exists  and  thereupon 
shall  issue  a  written  order  or  notice  requiring  the  school  district  superin- 
tendent, principal,  board  of  trustees  or  other  person  in  charge  to  cause  all 
persons,  except  those  necessary  to  eliminate  the  condition,  to  be  withdrawn 
from,  and  to  be  restrained  from  entering,  such  area  pending  the  evaluation 
of  the  designated  licensed  professional.  This  order  shall  be  withdrawn  if  the 
evaluation  of  the  designated  licensed  professional  does  not  concur  with  the 
administrator  that  the  condition  constitutes  an  imminent  safety  hazard  as 
could  reasonably  be  expected  to  cause  death  or  serious  physical  harm  before 
the  condition  can  be  eliminated. 

(5)  If  upon  receipt  of  the  findings  of  the  designated  licensed  professional, 
the  administrator  concludes  that  any  condition  identified  by  such  licensed 
professional  constitutes  an  imminent  safety  hazard,  the  administrator  shall 
immediately  serve,  or  cause  to  be  served,  written  notice  or  order  upon  the 
school  district  superintendent,  principal,  board  of  trustees  or  other  person  in 
charge  describing  the  imminent  safety  hazard.  The  administrator  shall  also 
notify  in  writing  the  state  superintendent  of  public  instruction  of  such 
imminent  safety  hazard.  Upon  receipt  of  such  written  notice  or  order,  the 
school  district  superintendent,  principal,  board  of  trustees,  or  other  person 
in  charge  shall  require  all  changes  necessary  to  eliminate  the  imminent 
safety  hazard  be  made,  without  delay  and  within  the  time  specified  by  the 
administrator  in  the  notice  or  order.  If  the  condition  presenting  an  imminent 
safety  hazard  is  not  corrected  within  the  specified  time,  or  if  the  adminis- 
trator determines  that  the  condition  constituting  such  imminent  safety 
hazard  could  reasonably  be  expected  to  cause  death  or  serious  physical 
harm  before  the  condition  can  be  eliminated,  if  he  has  not  previously  done 
so  he  shall  determine  the  extent  of  the  area  where  such  condition  exists  and 
thereupon  shall  issue  an  order  or  notice  requiring  the  school  district 
superintendent,  principal,  board  member,  or  other  person  in  charge  to  cause 
all  persons,  except  those  necessary  to  eliminate  the  condition,  to  be 
withdrawn  from,  and  to  be  restrained  from  entering,  such  area.  The  school 
district  superintendent,  principal,  board  member,  or  other  person  in  charge 
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shall  assist  the  administrator  as  necessary  to  post  such  areas  to  prevent 
injury. 

(6)  If  the  administrator  finds  a  violation  of  the  Idaho  uniform  school 
building  safety  code  that  he  concludes  constitutes  a  serious  safety  hazard 
and  issues  a  written  order  or  notice  requiring  the  conditions  to  be  eliminated 
in  not  more  than  one  (1)  year,  and  the  school  superintendent,  principal, 
board  of  trustees,  or  other  person  in  charge  contests  the  administrator's 
finding  that  the  condition  is  a  serious  safety  hazard,  then  the  school 
superintendent,  principal,  board  of  trustees,  or  other  person  in  charge  shall 
have  fourteen  (14)  days  from  the  date  of  the  issuance  of  the  administrator's 
written  order  or  notice  to  request  a  hearing  to  initiate  a  contested  case 
under  chapter  52,  title  67,  Idaho  Code.  If  a  hearing  is  requested,  the 
superintendent  of  public  instruction  shall  appoint  a  hearing  officer  to 
consider  the  contested  case.  All  administrative  proceedings  under  this 
subsection  shall  be  expedited  as  necessary  to  assure  that  serious  safety 
hazards  are  eliminated  as  required  by  this  section  if  the  administrator's 
initial  determination  that  there  was  a  serious  safety  hazard  is  confirmed  in 
the  contested  case  proceedings. 

(7)  The  administrator  shall  monitor  the  school  district's  progress  in 
addressing  any  identified  imminent  safety  hazard  or  serious  safety  hazard 
to  ensure  that  appropriate  corrective  action  was  taken.  The  administrator 
may  extend  the  time  for  completing  corrective  action  if  he  deems  necessary. 

(8)  Upon  completion  of  corrective  action  and  verification  of  such  comple- 
tion by  the  division  of  building  safety  and  the  department  of  administration, 
the  administrator  shall  provide  a  report  to  the  state  superintendent  of 
public  instruction,  the  local  superintendent  of  schools  and  the  chair  of  the 
local  school  board. 

(9)  Annual  inspections  of  public  school  facilities  conducted  by  the  admin- 
istrator under  the  provisions  of  this  section  shall  be  funded  pursuant  to 
legislative  appropriation. 

History.  am.  2002,  ch.  126,  §  2,  p.  352;  am.  2002,  ch. 

I.C.,  §  39-8008,  as  added  by  2000,  ch.  352,  158,  §  3,  p.  458;  am.  2003,  ch.  16,  §  10,  p.  48; 
§  1,  p.  1182;  am.  2001,  ch.  326,  §  5,  p.  1143;      am.  2010,  ch.  166,  §  3,  p.  340. 

STATUTORY  NOTES 

Cross  References.  for  compliance";  added  the  last  two  clauses;  in 

Department  of  administration,  §  67-5701  subsection  (2),  added  the  last  sentence;  and 

et  seq.  added  present  subsection  (10). 

Division  of  building  safety,  §  67-2601A,  The  2002  amendment,  by  ch.  158   in  sub- 
Superintendent  of  public  instruction,  §  67-  f etion  (2),  inserted  or  serious  safety  hazard 
1501  et  seq  following  an  imminent  safety  hazard,  added 

present  subsections  (3)  and  (7),  and  redesig- 
Amendments,  nated  former  subsections  (3)  through  (7)  as 
This  section  was  amended  by  two  2002  acts  present  subsections  (4)  through  (9),  in  present 
which  appear  to  be  compatible  and  have  been  subsection  (4),  in  the  fourth  sentence,  substi- 
compiled  together.  tuted  "board  of  trustees"  for  "board  member"; 
The  2002  amendment,  by  ch.  126,  in  sub-  in  present  subsection  (6),  in  the  first  and 
section  (1),  inserted  "under  this  section"  fol-  second  sentences,  substituted  "board  of  trust- 
lowing  "shall  have  authority,"  substituted  "at  ees"  for  "board  member", 
reasonable  times  to  inspect,  on  an  annual  The  2010  amendment,  by  ch.  166,  added  the 
basis,  such  facilities  for  compliance"  for  "at  last  sentence  in  subsection  (3);  in  subsection 
reasonable  times  and  to  inspect  such  facilities  (4),  in  the  first  sentence,  deleted  "immediately 
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notify  the  department  of  administration  and  section  (5),  which  dealt  with  duties  of  the 
request  that  the  department  of  administra-  department  of  administration  regarding  im- 
tion"  following  'Tie  shall,"  and  inserted  "within  minent  safety  hazards,  and  redesignated  sub- 
2  working  days"  and  "identified,"  deleted  the  sections  accordingly;  and  in  the  first  sentence 
former  second  sentence,  which  read:  "The  in  subsection  (5),  substituted  the  language 
department  of  administration  shall,  within  beginning  "If  upon  receipt"  and  ending  "con- 
two  (2)  working  days,  designate  a  licensed  stitutes    an    imminent    safety   hazard"   for 

^stL^i^t^ji^ji:  "Upon  receipt  of  such  notification  in  writing-" 

substituted  "administrator"  for  "director  of  Effective  Dates. 

the    department    of    administration,"    and  Section  6  of  S.L.  2001,  ch.  326  declared  an 

throughout  the  last  two  sentences,  substi-  emergency.  Approved  April  4,  2001. 

tuted  "designated  licensed  professional"  for  Section  18  of  S.L.  2003,  ch.  16  declared  an 

"department  of  administration";  deleted  sub-  emergency.  Approved  February  12,  2003. 

39-8009.  Injunction.  —  Upon  failure  of  the  district  superintendent, 
principal,  board  of  trustees,  or  other  person  in  charge  to  comply  with  the 
requirements  stated  in  any  notice  or  order  relating  to  an  imminent  safety 
hazard  or  serious  safety  hazard,  the  administrator  may  maintain  an  action 
in  the  name  of  the  state  of  Idaho  to  enjoin  the  district  superintendent, 
principal,  board  of  trustees  or  other  person  in  charge  from  acting  in  violation 
of  such  notice  or  order  or  from  doing  any  action  that  interferes  with  the 
administrator  carrying  out  his  statutory  duties.  Such  action  shall  be 
brought  in  the  district  court  in  which  said  acts  are  claimed  to  have  been 
committed  by  filing  a  verified  complaint  setting  forth  said  act.  The  court,  if 
satisfied  from  such  complaint  or  affidavits  that  the  act  complained  of  has 
been  or  is  being  committed  and  will  persist,  may  issue  a  temporary  writ 
without  notice  or  bond  enjoining  the  defendant  from  the  commission  of  such 
act  pending  final  disposition  of  the  cause.  The  cause  shall  proceed  as  in  other 
causes  for  injunction.  If,  at  the  trial,  the  commission  of  said  act  by  the 
defendant  be  established  and  the  court  further  finds  it  probable  that  the 
defendant  will  continue  in  such  act  or  similar  acts,  the  court  shall  enter  a 
decree  enjoining  said  defendant  from  committing  said  or  similar  acts. 

History. 

I.C.,  §  39-8009,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182;  am.  2002,  ch.  158,  §  4,  p.  458. 

39-8010.  Appeal  to  building  code  advisory  board  [Idaho  building 
code  board].  —  (1)  The  Idaho  building  code  advisory  board  [Idaho  building 
code  board]  shall,  within  ten  (10)  days  after  receipt  of  notice  for  an  appeal, 
hear  such  appeal  brought  before  it  by  a  school  district  affected  by  any 
finding  pursuant  to  this  chapter  that  there  exists  in  a  school  building  a 
violation  of  the  uniform  school  building  safety  code,  provided  however,  that 
an  appeal  brought  pursuant  to  this  section  shall  not  affect  the  ability  of  the 
administrator  to  obtain  an  injunction  pursuant  to  section  39-8009,  Idaho 
Code.  Such  hearing  shall  be  governed  by  the  provisions  of  chapter  52,  title 
67,  Idaho  Code.  Final  decisions  of  the  board,  other  than  code  interpreta- 
tions, are  subject  to  judicial  review  in  accordance  with  the  provisions  of 
chapter  52,  title  67,  Idaho  Code. 

(2)  The  board  shall  provide  reasonable  interpretations  of  the  codes 
enumerated  in  this  chapter. 

(3)  Within  ten  (10)  days  of  the  conclusion  of  the  hearing,  the  board  shall 
render  its  findings  and  decisions  in  writing  to  the  state  superintendent  of 
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public  instruction,  the  administrator  of  the  division  of  building  safety  and 
the  appealing  district. 

History. 

I.C.,  §  39-8010,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182;  am.  2010,  ch.  166,  §  4,  p.  340. 

STATUTORY  NOTES 

Cross  References.  tion"  following  "superintendent  of  public  in- 

Division  of  building  safety,  §  67-2601A.  struction"  in  subsection  (3). 
Superintendent  of  public  instruction,  §  67- 

1501  et  sea  Compiler's  Notes. 

ioui  et  seq.  The   bracketed    insertion    in   the    section 

Amendments.  heading  and  in  subsection  (1)  were  added  by 

The  2010  amendment,  by  ch.  166,  deleted  the  compiler  to  reflect  the  2002  name  change 
"the  director  of  the  department  of  administra-      of  the  referenced  agency.  See  §  39-4106. 

39-8011.  Violations.  —  (1)  If  a  school  district,  the  district  superinten- 
dent, principal,  board  of  trustees,  or  other  person  in  charge  willfully  violates 
the  provisions  of  this  chapter,  the  state  superintendent  of  public  instruction 
shall  withhold  such  ensuing  apportionments  as  are  necessary  to  make 
repairs  to  abate  the  identified  imminent  safety  hazard  or  serious  safety 
hazard.  Withheld  funds,  not  to  exceed  one  and  one-half  percent  (1  1/2%)  of 
the  district's  appropriation,  shall  be  disbursed  only  to  pay  for  such  repairs. 

(2)  If  the  funds  that  would  be  raised  over  two  (2)  fiscal  years  from 
applying  the  provisions  of  subsection  (1)  of  this  section  are  insufficient,  in 
combination  with  all  moneys  that  will  be  available  in  the  district's  school 
building  maintenance  allocation  for  the  same  period,  to  provide  sufficient 
moneys  to  abate  the  identified  imminent  or  serious  safety  hazard,  then  the 
administrator  shall  submit  an  application  to  abate  said  hazard  to  the  Idaho 
public  school  facilities  cooperative  funding  program  panel  pursuant  to 
section  33-909,  Idaho  Code. 

(3)  It  is  a  misdemeanor  to  remove,  without  permission  of  the  administra- 
tor, a  notice  or  order  posted  pursuant  to  this  chapter. 

History.  am.  2006,  ch.  311,  §  10,  p.  957;  am.  2007,  ch. 

I.C3  §  39-8011,  as  added  by  2000,  ch.  352,      142,  §  2,  p.  412. 
§  1,  p.  1182;  am.  2002,  ch.  158,  §  5,  p.  458; 

STATUTORY  NOTES 

Cross  References.  Legislative  Intent. 

Penalty  for  misdemeanor  when  not  other-  Section  1  of  S.L.  2006,  ch.  311  provided 

wise  provided,  §  18-113.  "Legislative  Findings  and  Intent.  The  Legis- 

Superintendent  of  public  instruction,  §  67-  lature  hereby  finds  that: 

1501  et  seq.  "(D  Section  1,  Article  IX,  of  the  Constitu- 
tion of  the  state  of  Idaho  provides  that  'it  shall 

Amendments.  be  the  duty  of  the  legislature  of  Idaho,  to 

The  2006  amendment,  by  ch.  311,  added  establish  and  maintain  a  general,  uniform 

subsection  (2)  and  redesignated  former  sub-  and  thorough  system  of  public,  free  common 

section  (2)  as  (3),  schools.' 

The  2007  amendment,  by  ch.  142,  in  sub-  "(2)  In  the  case  of  Idaho  Schools  for  Equal 

section  (2),  substituted  "maintenance  alloca-  Educational  Opportunity  v.  Evans,  123  Idaho 

tion"  for  "maintenance  fund"  near  the  middle.  573  (1993),  the  Idaho  Supreme  Court  held 


279 


UNIFORM  PUBLIC  SCHOOL  BUILDING  SAFETY 


39-8011 


that  the  then  existing  State  Board  of  Educa- 
tion rules  for  school  facilities,  textbooks  and 
curriculum,  and  transportation  systems  were 
consistent  with  the  thoroughness  require- 
ments of  Section  1,  Article  DC,  of  the  Consti- 
tution of  the  state  of  Idaho.  The  Supreme 
Court  remanded  the  case  for  trial  to  deter- 
mine if  the  system  of  funding  was  providing 
such  school  facilities,  textbooks  and  curricu- 
lum, and  transportation  systems  called  for  in 
the  rules. 

"(3)  In  response  to  that  action,  the  Legisla- 
ture enacted  Section  33-1612,  Idaho  Code, 
which  denned  thoroughness  and  included  *a 
safe  environment  conducive  to  learning' 
among  the  statutory  definitions  of  thorough- 
ness. 

"(4)  In  a  subsequent  ruling  in  the  same 
case,  Idaho  Schools  for  Equal  Educational 
Opportunity  v.  State,  132  Idaho  559  (1999), 
the  Idaho  Supreme  Court  held  that  the  stat- 
utory requirement  of  'a  safe  environment  con- 
ducive to  learning*  and  the  rules  adopted 
pursuant  to  it  were  consistent  with  the  thor- 
oughness requirements  of  Section  1,  Article 
IX,  of  the  Constitution  of  the  state  of  Idaho, 
and  that  such  a  safe  environment  was  inher- 
ently part  of  a  thorough  system  of  public,  free 
common  schools  required  by  Section  1,  Article 
IX,  of  the  Constitution  of  the  state  of  Idaho. 
The  Supreme  Court  remanded  the  case  to  the 
district  court  to  determine  whether  the  fund- 
ing system  was  providing  a  safe  environment 
conducive  to  learning. 

"(5)  On  February  5,  2001,  the  Fourth  Judi- 
cial District  Court  entered  findings  of  fact  and 
conclusions  of  law  that  the  system  of  school 
funding  then  in  existence  was  constitution- 
ally deficient  in  its  ability  to  repair  or  replace 
dangerous  or  unsafe  conditions  in  school 
buildings. 

"(6)  On  December  21,  2005,  on  appeal  to 
the  Supreme  Court,  the  Idaho  Supreme  Court 
affirmed  the  district  court's  February  5,  2001, 
decision  and  said: 

"In  sum,  the  evidence  in  the  record  clearly 
supports  the  district  court's  2001  Findings. 
We  affirm  the  conclusion  of  the  district  court 
that  the  current  funding  system  is  simply  not 
sufficient  to  carry  out  the  Legislature's  duty 
under  the  constitution.  While  the  Legislature 
has  made  laudable  efforts  to  address  the 
safety  concerns  of  various  school  districts,  the 
task  is  not  yet  complete.  The  appropriate 
remedy,  however,  must  be  fashioned  by  the 
Legislature  and  not  this  Court.  Quite  simply, 
Article  IX  of  our  constitution  means  what  it 
says:  'tilt  shall  be  the  duty  of  the  Legislature 
of  Idaho,  to  establish  and  maintain  a  general, 
uniform  and  thorough  system  of  public,  free 
common  schools.'  Thus,  it  is  the  duty  of  the 
State,  and  not  this  Court  or  the  local  school 
districts,  to  meet  this  constitutional  mandate. 
"(7)  In  response  to  the  Supreme  Court's 
2005  decision,  and  mindful  that  the  Supreme 


Court  has  recognized  the  Legislature's  efforts, 
following  the  district  court's  decision  in  2001, 
to  provide  a  system  of  funding  that  provides 
safe  schools,  it  is  the  purpose  of  this  Act  to 
fulfill  the  Legislature's  responsibility  under 
Section  1,  Article  IX,  of  the  Constitution  of  the 
state  of  Idaho,  by  establishing  an  ongoing, 
state-funded  system  for  funding  repair  or 
replacement  of  unsafe  school  facilities  in  a 
manner  that  fairly  and  equitably  balances  the 
state  and  local  contributions.  It  requires 
funds  to  be  dedicated  to  maintenance  to  ar- 
rest deterioration  of  schools  before  they  be- 
come unsafe. 

"(8)  In  proposing  this  Act,  it  is  the  intent  of 
the  Legislature  to: 

"(a)  Amend  the  statutes  addressing  the 
School  District  Building  Account  to  provide 
an  ongoing  means  of  providing  funds  from 
that  account  for  the  purpose  of  assisting 
school  districts  to  fund  repair  or  replacement 
of  unsafe  school  facilities;  and 

"(b)  Remove  all  artificial  limits  on  the  func- 
tioning of  the  bond  levy  equalization  value 
index.  The  index  measures  a  school  district's 
relative  ability  to  pay,  and  provides  a  secure, 
ongoing  revenue  source  for  the  bond  levy 
equalization  program,  enabling  each  school 
district's  full  share  of  state  lottery  funds  to  be 
used  for  school  building  maintenance  and 
repairs;  and 

"(c)  Establish  an  ongoing  School  Facilities 
Cooperative  Funding  Program  to  assist  school 
districts  to  fund  repair  or  replacement  of 
unsafe  school  buildings  when  school  districts 
are  unable  to  fund  necessary  repair  or  re- 
placement; and 

"(d)  Provide  ongoing,  fair  and  equitable 
state  assistance  to  school  districts  under  the 
School  Facilities  Cooperative  Funding  Pro- 
gram whereby  the  state  initially  funds  the 
total  cost  of  repair  and  replacement  that 
school  districts  are  unable  to  fund  them- 
selves. It  creates  the  necessary  taxing  author- 
ity to  pay  the  school  district's  share  of  the  cost 
of  repair  or  replacement,  and  establishes  a 
statutory  formula  to  annually  determine  the 
school  district's  fair  and  equitable  share  of  the 
costs  of  repair  or  replacement  that  compares 
the  school  district's  bonds  and/or  plant  facili- 
ties levy  rates  to  the  statewide  average  bond 
and/or  facility  levy  rate;  and 

"(e)  Require  each  school  district  to  annu- 
ally set  aside  an  adequate  amount  of  moneys 
for  the  exclusive  purpose  of  school  building 
maintenance  in  order  to  arrest  deterioration 
in  school  facilities  that  have  lead  to  unsafe 
conditions  and  to  provide  a  sliding  scale  of 
state  match  subsidies  for  this  amount  based 
upon  the  school  district's  relative  ability  to 
pay." 

Compiler's  Notes. 

Section  13  of  S.L.  2006,  ch.  311  provided: 
"Nonseverability.  With  the  exception  of  Sec- 
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tions  4,  11  and  12  of  this  act,  the  remaining  portions  of  this  act  null,  void  and  of  no  force  or 
provisions  of  this  act  are  hereby  declared  to  be  effect." 
nonseverable  and  if  any  provision  of  the  re- 
maining portions  of  this  act  or  the  application  Effective  Dates. 

of  such  provision  to  any  person  or  circum-  Section  3  of  S.L.  2007,  ch.  142  declared  an 

stance  is  declared  invalid  for  any  reason,  such  emergency  retroactively  to  July  1,  2006  and 

declaration  shall  render  all  such  remaining  approved  March  21,  2007. 

39-8012.  Severability.  —  If  any  portion  of  this  act,  or  the  application  of 
any  provision  of  this  act  to  any  person  or  circumstance,  shall  be  held  invalid, 
the  remainder  of  this  act,  or  the  application  of  such  provision  to  persons  or 
circumstances  other  than  those  to  which  it  is  held  invalid,  shall  not  be 
affected. 

History. 

I.C.,  §  39-8012,  as  added  by  2000,  ch.  352, 
§  1,  p.  1182. 

STATUTORY  NOTES 

Compiler's  Notes.  39-8006,  and  39-8007  through  39-8012,  and 

The  words  "this  act"  refer  to  S.L.  2000,  ch.      39-4113. 
352,  which  is  compiled  as  §§  39-8001  through 

CHAPTER  81 
BASIN  ENVIRONMENTAL  IMPROVEMENT  ACT 

SECTION.  SECTION. 

39-8101.  Short  title.  39-8109.  Notes  and  bonds  —  State  will  not 

39-8102.  Policy  of  state.  impair  vested  rights. 

39-8103.  Definitions.  39-8110.  Limitation  of  liability  —  Notes  and 

39-8104.  Establishment    of   agreements    or  *»  °^.                                      ' 

compacts  for  participation  in  bonds  are  not  a  debt  of  the 

basin  project  commission.  state. 

39-8105.  Governor  shall  request  reciprocal  39..8III.  State  may  make  grants  to  financing 

legislation  or  resolution.  authority 

39-8106.  Basin  project  commission  —  Estab-  J' 

lishment  —  Composition  —  39-8112.  Notes  and  bonds  of  financing  au- 

Powers  —  Duties  —  Funding.  thority  are  legal  investments. 

39-8107.  Basin  fund  and  financing  authority  39.8113.  Notes  and  bonds  of  financing  au- 


Establishment  —  Adminis- 
39-8108.  Pinan™a^hrtySmay„  issue      39-8114.  Chapter  no, ;a  Citation  ofp= 


thority  are  tax  exempt. 


notes  and  bonds  —  Related      39-8115.  Inconsistent  laws  —  This  chapter 
powers  and  duties.  controls. 

39-8101.    Short  title.  —  This  act  may  be  known  and  cited  as  the  "Basin 
Environmental  Improvement  Act.7' 

History. 

I.C.,  §  39-8101,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Compiler's  Notes.  chapter  83  (§§  [39-83011  39-8101  to  [39-83021 

Chapters  66,  357  and  371  of  S.L.  2001  each  39-8102),  ch.  357  was  codified  as  title  39,  ch. 

purported  to  enact  a  new  chapter  81  in  title  82  (§§  [39-8201]    39-8101   to    [39-8207]    39- 

39.  Accordingly,  ch.  66  was  codified  as  title  39,  8107)  and  ch.  371  was  codified  as  title  39, 
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chapter  81  (§§  39-8101  to  39-8115).  The  com-  S.L.  2001,  ch.  66,  §  1  were  repealed  by  S.L. 

piler  had  inserted  bracketed  section  designa-  2001,  ch.  66,  §  2,  effective  July  1,  2003. 

tions  in  the  enactments  by  ch.  66  and  357  to  The  term  "tnis  act"  refers  to  S.L.  2001,  ch. 

indicate  the  necessary  change  in  numbering  371'  which  is  codified  as  §  39-3613  and  39- 

from      the       law       as       enacted.       Those  8101  ^  39-8115. 

^designations  of  the  provisions  enacted  by  Effective  Dates. 

o'V  o™l9  C£'  ^7rTere  made  Permanent  by  Section  3  of  S.L.  2001,  ch.  371  declared  an 

b.L.  2005,  ch.  25.  The  provisions  enacted  by      emergency.  Approved  April  10,  2001. 

39-8102.  Policy  of  state.  —  The  Idaho  legislature  declares  that  envi- 
ronmental protection  and  improvement  of  the  Coeur  d'Alene  basin  to  protect 
human  health  and  enhance  natural  resources  is  very  important  to  the  state. 
Therefore,  it  is  the  policy  of  the  state  to  provide  in  this  chapter  a  system  for 
environmental  remediation,  natural  resource  restoration  and  related  mea- 
sures to  address  heavy  metal  contamination  in  the  basin.  The  system 
provided  in  this  chapter  is  intended  to  protect  and  promote  the  health, 
safety  and  general  welfare  of  the  people  of  Idaho  in  a  manner  consistent 
with  local,  state,  federal  and  tribal  participation  and  resources. 

History. 

I.C.,  §  39-8102,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8103.  Definitions.  —  As  used  in  this  chapter,  unless  a  different 
meaning  clearly  appears  from  the  context: 

(1)  "Administrator"  means  the  administrator  or  a  member  of  the  board  of 
administrators  of  the  basin  environmental  improvement  fund  and  financing 
authority. 

(2)  "Basin"  means  the  watershed  of  Coeur  d'Alene  Lake  within  the 
counties  of  Shoshone,  Kootenai  and  Benewah  in  the  state  of  Idaho. 

(3)  "Basin  environmental  improvement  fund  and  financing  authority"  or 
"financing  authority"  means  the  entity  established  by  the  authority  of  this 
chapter,  and  agreements,  compacts,  reciprocal  legislation  or  resolutions 
with  or  by  the  United  States  of  America,  the  Coeur  d'Alene  tribe  or  the  state 
of  Washington  to  accept  and  invest  funds  and  finance  the  activities  of  the 
basin  project. 

(4)  "Basin  environmental  improvement  project"  or  "basin  project"  means 
the  environmental  and  natural  resources  restoration  and  related  measures 
regarding  heavy  metal  contamination  in  the  basin  undertaken  by  the 
commission. 

(5)  "Basin  environmental  improvement  project  commission"  or  "commis- 
sion" means  the  entity  organized  by  the  authority  of  this  chapter  and 
agreements,  compacts,  reciprocal  legislation  or  resolutions  with  or  by  the 
United  States  of  America,  the  Coeur  d'Alene  tribe  or  the  state  of  Washington 
to  implement  the  basin  project, 

(6)  "Board  of  administrators"  or  "administrators"  means  the  administra- 
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tor  or  board  of  administrators  of  the  basin  environmental  improvement  fund 
and  financing  authority. 

(7)  "Board  of  commissioners"  or  "commission"  means  the  board  of  com- 
missioners of  the  basin  environmental  improvement  project  commission. 

(8)  "Bonds"  or  "notes"  or  "bond  anticipation  notes"  or  "other  obligations" 
means  any  bonds,  notes,  debentures,  interim  certificates  or  other  evidence  of 
financial  indebtedness  issued  by  the  financing  authority  pursuant  to  this 
chapter. 

(9)  "Commissioner"  means  a  member  of  the  board  of  commissioners  of  the 
basin  environmental  improvement  project  commission. 

(10)  "Executive  director"  means  the  executive  director  of  the  basin 
environmental  improvement  project  commission. 

History. 

I.C.,  §  39-8103,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8104.  Establishment  of  agreements  or  compacts  for  participa- 
tion in  basin  project  commission.  —  The  director  of  the  department  of 
environmental  quality  and  the  attorney  general  of  the  state  of  Idaho  or  their 
delegates  shall  represent  the  state  of  Idaho  in  negotiations  with  represen- 
tatives of  the  state  of  Washington,  the  Coeur  d'Alene  tribe  and  the  United 
States  of  America  for  the  purpose  of  reaching  agreements  or  compacts 
between  the  state  of  Idaho  and  any  or  all  of  the  other  named  governments 
regarding  participation  in  the  basin  project  commission  and  the  basin 
financing  authority,  for  the  purpose  of  providing  for  environmental 
remediation  and  natural  resource  restoration  in  the  Coeur  d'Alene  basin  in 
a  manner  consistent  with  local,  state,  federal  and  tribal  authorities  and 
resources;  provided  however,  that  any  agreement  or  compact  entered  into  on 
behalf  of  the  named  governments  shall  not  be  binding  or  obligatory  upon 
any  of  those  governments  until  the  agreement  or  compact  is  approved  by  the 
requisite  named  governments.  The  governor  of  the  state  of  Idaho  may  enter 
into  any  agreement  or  compact  consistent  with  this  chapter. 

History. 

I.C.,  §  39-8104,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Cross  References  Effective  Dates. 

Attorney  general"  §  67-1401  et  seq.  Section  3  of  S.L.  2001,  ch  371  declared  an 

Director  of  department  of  environmental  emergency.  Approved  April  10,  2001. 
quality  §  39-105. 
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39-8105.  Governor  shall  request  reciprocal  legislation  or  resolu- 
tion. —  The  governor  of  the  state  of  Idaho  shall  advise  the  chairman  of  the 
Coeur  d'Alene  tribe,  the  governor  of  the  state  of  Washington  and  the 
president  of  the  United  States  of  America  of  the  enactment  of  this  chapter 
and  request  that,  if  necessary,  reciprocal  resolutions  or  legislation  be 
enacted  by  those  governments  to  authorize  negotiation  and  entry  into 
agreements  or  compacts  regarding  participation  in  the  basin  environmental 
improvement  project  commission  and  financing  authority. 

History. 

LC,  §  39-8105,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8106.  Basin  project  commission  —  Establishment  —  Composi- 
tion —  Powers  —  Duties  —  Funding.  —  (1)  The  basin  environmental 
improvement  project  commission  is  hereby  created  and  shall  become  oper- 
ational when  the  director  of  the  department  of  environmental  quality,  by 
execution  of  an  appropriate  order,  determines  that: 

(a)  Significant  funds  from  any  source  have  been  provided  to  the  basin 
improvement  fund  and  financing  authority;  or 

(b)  Any  one  (1)  or  more  agreements  or  compacts  have  been  entered  into 
between  the  state  of  Idaho  and  the  state  of  Washington,  the  Coeur  d'Alene 
tribe  or  the  United  States  of  America  providing  for  participation  in  the 
basin  project  commission  and  financing  authority. 

(2)  Any  agreement  or  compact  providing  for  participation  in  the  basin 
project  commission  and  financing  authority  shall  be  consistent  with  the 
terms  of  this  chapter. 

(3)  The  board  of  commissioners  of  the  basin  project  commission  shall 
include  one  (1)  representative  of  the  state  of  Idaho  and  one  (1)  representa- 
tive from  each  of  the  county  commissions  of  Shoshone,  Kootenai  and 
Benewah  counties  of  the  state  of  Idaho  as  appointed  by  the  governor  of  the 
state  of  Idaho.  Upon  participation  of  the  state  of  Washington,  the  Coeur 
d'Alene  tribe  or  the  United  States  of  America  through  agreement  or 
compact,  the  board  of  commissioners  shall  also  include,  according  to  such 
participation:  one  (1)  representative  of  the  state  of  Washington  appointed  by 
the  governor  of  Washington;  one  (1)  tribal  council  member  of  the  Coeur 
d'Alene  tribe  appointed  by  the  council  of  the  Coeur  d'Alene  tribe;  and  one  (1) 
representative  of  the  United  States  of  America  appointed  by  the  president  of 
the  United  States  of  America. 

(4)  The  commission  shall  act  by  majority  vote  except  that  the  vote  of  any 
commissioner  representative  of  the  state  of  Idaho,  the  Coeur  d'Alene  tribe  or 
the  United  States  of  America,  or  the  unanimous  vote  of  all  three  (3) 
commissioners  representing  Shoshone,  Kootenai  and  Benewah  counties, 
may  veto  any  majority  vote,  in  which  event  the  action  is  not  valid.  The 
fiduciary  duties  of  each  commissioner  shall  be  to  their  respective  federal, 
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tribal,  state,  or  local  governmental  entity  and  such  duties  shall  not  disqual- 
ify any  commissioner  from  full  participation  in  any  commission  action.  The 
commission  may  establish  an  advisory  group  to  provide  local  citizen  input  to 
the  commission  in  the  performance  of  its  duties.  The  commission  shall 
distribute  and  publish  a  public  involvement  policy,  to  include  procedures  to 
assure  adherence  to  the  open  meeting  law  and  the  public  records  act. 

(5)  The  commission  shall  adopt  as  the  basin  project  workplan  a  record  of 
decisions  approved  pursuant  to  the  federal  comprehensive  environmental 
responsibility  [response,]  compensation  and  liability  act  of  1980  (CERCLA), 
as  amended,  by  the  environmental  protection  agency  of  the  United  States  of 
America,  the  department  of  environmental  quality  of  the  state  of  Idaho  and, 
upon  its  participation,  the  Coeur  d'Alene  tribe,  for  environmental 
remediation  and  related  measures  pertaining  to  contamination  by  heavy 
metals  in  the  basin.  Amendment  of  the  basin  project  workplan  shall  be  made 
by  the  commission  upon  approval  of  the  United  States  environmental 
protection  agency,  the  Idaho  department  of  environmental  quality  and  the 
Coeur  d'Alene  tribe. 

(6)  The  commission  shall,  to  the  extent  that  funds  are  available  from  the 
financing  authority  and  any  other  source,  implement  the  basin  project 
workplan. 

(7)  The  commission  may  select  institutional  control  measures  in  imple- 
mentation of  the  basin  project  workplan.  The  measures  shall  be  adopted  and 
implemented  by  appropriate  local  and  tribal  governments  as  a  condition  of 
remediation  or  restoration  activities  within  those  jurisdictions. 

(8)  The  commission  shall  appoint  an  executive  director  to  administer  the 
basin  project. 

(9)  The  commission  shall  annually  fix  and  determine,  consistent  with  the 
basin  project  workplan  and  its  schedule,  the  priorities  of  the  basin  project, 
the  amount  of  money  required  from  the  financing  authority,  federal  grants 
and  taxation  for  implementing  the  basin  project  priorities  including  costs  of 
construction  and  other  activities,  costs  of  operation  and  maintenance  of  the 
work,  equipment  of  the  basin  project,  and  costs  of  administration. 

(10)  The  commission  shall  have,  within  the  basin,  the  authority  of  a 
board  of  commissioners  of  a  flood  control  district  as  provided  in  chapter  31, 
title  42,  Idaho  Code,  and  the  authority  of  a  board  of  commissioners  of  a 
drainage  district  as  provided  in  chapters  29  and  30,  title  42,  Idaho  Code. 

(11)  The  commission  shall  have  the  following  powers  and  duties  which 
may  be  exercised  through  the  executive  director  of  the  basin  project 
commission: 

(a)  To  employ  personnel  as  may  be  necessary  to  carry  out  the  purposes 
and  objectives  of  the  basin  project  commission; 

(b)  To  sue  and  be  sued  in  the  name  of  the  basin  project  commission  and  to 
make  and  execute  contracts  and  other  instruments  necessary  or  conve- 
nient to  the  exercise  of  its  power; 

(c)  To  manage  and  conduct  the  business  and  affairs  of  the  basin  project 
commission,  both  within  and  without  the  basin; 

(d)  To  design,  construct,  operate  and  maintain  structural  works  and 
actions  as  provided  by  the  basin  project  workplan  or  procure  or  contract 
for  the  performance  of  those  works  and  actions  or  portions  thereof  by  any 
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local,  state,  tribal  or  federal  governmental  entity  or  any  private  entity  or 
individual; 

(e)  To  prescribe  the  duties  of  officers,  agents  and  employees  as  may  be 
required; 

(f)  To  establish  the  fiscal  year  of  the  basin  project  commission,  to  keep 
records  of  all  business  transactions  of  the  basin  project  commission  and  to 
provide  an  annual  public  accounting  of  all  expenditures; 

(g)  To  obtain  options  upon  and  acquire  by  purchase,  exchange,  lease,  gift, 
grant,  bequest,  devise,  or  otherwise,  any  real  or  personal  property,  and 
improve  any  properties  acquired;  to  receive  income  from  properties  and  to 
expend  the  income  in  carrying  out  the  purposes  and  provisions  of  the 
basin  project  commission;  and  to  lease  any  of  its  property  or  interest 
therein  in  furtherance  of  the  purposes  and  provisions  of  the  basin  project 
commission; 

(h)  To  convey  rights-of-way  and  easements  for  highways,  public  roads, 

public  utilities,  and  for  other  purposes,  over  basin  project  property,  as 

shall  be  determined  by  the  commission  to  be  in  the  best  interests  of  the 

basin  project; 

(i)  To  convey  by  deed,  bill  of  sale,  or  other  appropriate  instrument  all  of 

the  estate  and  interest  of  the  basin  project  commission,  in  any  real  or 

personal  property; 

(j)  To  enter  into  contracts  or  agreements  with  the  United  States  of 

America  or  any  of  its  agencies,  the  states  of  Idaho  or  Washington  or  any 

of  their  agencies  or  political  subdivisions  or  the  Coeur  d'Alene  tribe  or  any 

of  its  agencies  or  subdivisions  or  private  entities  or  individuals  and  to 

cooperate  with  those  governments,  agencies,  subdivisions,  private  entities 

or  individuals  in  effectuating,  promoting  and  accomplishing  the  purposes 

of  the  basin  project; 

(k)  To  bear  its  allocated  share  of  the  cost  of  any  project  resulting  from  any 

contract  or  agreement  entered  into  as  provided  in  this  chapter; 

(I)  To  assume,  administer  and  maintain  pursuant  to  any  agreement  or 

contract  entered  into  in  accordance  with  this  chapter  any  environmental 

remediation  or  restoration  measure  within  the  basin  undertaken  by  or  in 

cooperation  with  the  United  States  of  America  or  any  of  its  agencies,  the 

states  of  Idaho  or  Washington  or  any  of  their  agencies  or  subdivisions,  or 

the  Coeur  d'Alene  tribe  or  any  of  its  agencies  or  subdivisions,  or  any 

combinations  thereof; 

(m)  To  accept  donations,  gifts  and  contributions  in  money,  services, 

materials,  or  otherwise,  from  the  United  States  of  America  or  any  of  its 

agencies,  or  the  states  of  Idaho  or  Washington  or  any  of  their  agencies  or 

political  subdivisions,  or  the  Coeur  d'Alene  tribe  or  any  of  its  agencies  or 

subdivisions,  or  private  entities  or  individuals,  or  any  combinations 

thereof,  and  to  expend  such  moneys,  services,  or  materials  in  carrying  on 

its  operations; 

(n)  To  exercise  all  other  powers  necessary  or  helpful  in  carrying  out  the 

purposes  and  provisions  of  the  basin  project  commission  as  provided  in 

this  chapter  and  by  agreements  or  compacts  between  the  states  of  Idaho 

and  Washington,  the  Coeur  d'Alene  tribe  and  the  United  States  of 

America. 
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History.  §  %  p.  1295;  am.  2002,  ch.  39,  §  1,  p.  87;  am. 

I.C.,  §  39-8106,  as  added  by  2001,  ch.  371,      2003,  ch.  220,  §  1,  p.  570. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  bracketed  insertion  in  subsection  (5)  Section  3  of  S.L.  2001,  ch.  371  declared  an 

was  added  by  the  compiler  to  correct  the  emergency.  Approved  April  10,  2001. 

name  of  the  referenced  federal  act.  See  42  Section  2  of  S.L.  2002,  ch.  39  declared  an 

USCS  §  9601  et  sea.  emergency.  Approved  February  19,  2002. 

For  more  on  the  h^J^^n^fff}^'  Section  2  of  S.L.  2003,  ch.  220  declared  an 

provement   project   commission,    see   tittpJI  "^            .              .  A  '       .   rtrt_0 

www.basincommission.com,  emergency.  Approved  April  4,  2003. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

39-8107.  Basin  fund  and  financing  authority  —  Establishment  — 
Administrators  —  Powers.  —  (1)  The  basin  environmental  improvement 
fund  and  financing  authority  is  hereby  created  and  shall  become  operational 
when  the  director  of  the  department  of  environmental  quality,  by  execution 
of  an  appropriate  order,  determines  that  significant  funds  have  been 
provided  to  the  financing  authority  from  any  source,  or  any  one  (1)  or  more 
agreements  or  compacts  between  the  state  of  Idaho  and  the  state  of 
Washington,  the  Coeur  d'Alene  tribe  or  the  United  States  of  America 
providing  for  participation  in  the  basin  project  commission  and  financing 
authority.  The  financing  authority  shall  be  an  independent  public  body 
corporate  and  politic  within  the  meaning  of  section  1,  article  viii,  of  the 
constitution  of  the  state  of  Idaho,  with  no  power  to  levy  taxes  or  to  obligate 
the  general  fund  of  the  state  of  Idaho. 

(2)  The  administrator  or  board  of  administrators  of  the  financing  author- 
ity shall  consist  of  one  (1)  representative  appointed  by  the  governor  of  the 
state  of  Idaho.  Upon  participation  in  the  basin  project  by  agreement  or 
compact,  one  (1)  representative  shall  be  appointed  by  the  council  of  the 
Coeur  d'Alene  tribe,  one  (1)  representative  shall  be  appointed  by  the 
governor  of  the  state  of  Washington  and  one  (1)  representative  shall  be 
appointed  by  the  president  of  the  United  States  of  America.  Appointments 
shall  be  made  on  the  basis  of  demonstrated  investment  and  financial 
management  expertise.  Each  administrator  shall  serve  at  the  pleasure  of 
his  or  her  respective  appointing  authority  and  may  be  removed  and  replaced 
at  any  time.  Administrators  shall  not  be  compensated.  Two  (2)  or  more 
administrators  shall  constitute  a  board  and  may  act  by  majority  vote. 
Meetings  shall  be  held  whenever  a  majority  of  administrators  so  request. 
The  administrator  or  board  of  administrators  shall  direct  the  activities  of 
the  financing  authority. 

(3)  The  funds  of  the  financing  authority  may  include  moneys  and  any 
income  paid  in  settlement  of  any  claims  or  lawsuits  regarding  heavy  metals 
contamination  in  the  basin,  annual  appropriations  by  the  states  of  Idaho 
and  Washington  or  the  Coeur  d'Alene  tribe,  receipts  from  the  issuance  of 
bonds  and  any  other  source,  public  or  private.  To  the  extent  allowed  by  law, 
the  funds  of  the  financing  authority  shall  not  be  considered  federal  funds 
and  shall  be  available  for  use  as  state  matching  funds  for  federal  grants. 

(4)  The  financing  authority  may  administer  its  funds  to  maximize  income 
to  fund  the  basin  project.  The  financing  authority  is  hereby  authorized  to 
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invest  any  funds  not  needed  for  immediate  use  or  disbursement,  including 
any  funds  held  in  reserve,  in: 

(a)  Bonds,  notes  and  other  obligations  of  the  United  States  of  America  or 
any  agency  or  instrumentality  thereof  and  other  securities  secured  by 
such  bonds,  notes  or  other  obligations; 

(b)  Money  market  funds  which  are  insured  or  the  assets  of  which  are 
limited  to  obligations  of  the  United  States  of  America  or  any  agency  or 
instrumentality  thereof; 

(c)  Time  certificates  of  deposit  and  savings  accounts;  and 

(d)  Commercial  paper  which,  at  the  time  of  its  purchase,  is  rated  in  the 
highest  category  by  a  nationally  recognized  rating  service. 

(5)  The  financing  authority  may  contract  for  services  deemed  necessary 
to  carry  out  its  duties  including,  but  not  limited  to,  financial,  legal  and 
accounting  services. 

(6)  The  financing  authority  may  provide  moneys  from  its  funds  to  the 
basin  project  commission  not  to  exceed  such  amounts  as  annually  may  be 
requested  by  the  basin  project  commission. 

(7)  The  financing  authority  shall  establish  its  fiscal  year,  keep  records  of 
all  investments,  expenditures  and  business  transactions  and  provide  for  an 
annual  public  accounting. 

(8)  The  financing  authority  may  exercise  all  other  powers  necessary  or 
appropriate  to  carry  out  its  corporate  purposes  including,  without  limita- 
tion, the  following: 

(a)  To  sue  and  be  sued  in  its  own  name; 

(b)  To  have  an  official  seal  and  to  alter  the  seal  at  its  pleasure; 

(c)  To  maintain  an  office  at  a  place  or  places  within  this  state  as  it  may 
designate; 

(d)  To  hire  officers,  agents  and  employees  as  may  be  required  and  to 
prescribe  its  duties; 

(e)  lb  make  and  execute  contracts  and  all  other  instruments  necessary  or 
convenient  for  the  exercise  of  its  powers  and  functions; 

(f)  To  obtain  insurance  against  any  loss  in  connection  with  its  property 
and  other  assets  in  amounts  and  from  insurers  it  deems  desirable; 

(g)  To  borrow  money  and  issue  bonds  and  notes  or  other  evidences  of 
indebtedness  as  hereinafter  provided;  and 

(h)  To  the  extent  permitted  under  its  contract  with  the  holders  of  bonds, 
notes  and  other  obligations  of  the  financing  authority,  to  consent  to  any 
modification  of  any  contract,  lease  or  agreement  of  any  kind  to  which  the 
financing  authority  is  a  party. 

History. 

I.C.,  §  39-8107,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 
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39-8108.  Financing  authority  may  issue  notes  and  bonds  —  Re- 
lated powers  and  duties.  —  (1)  The  financing  authority  may  issue  from 
time  to  time  its  notes  and  bonds  in  a  principal  amount  as  the  financing 
authority  determines  to  be  necessary  to  provide  sufficient  funds  for  achiev- 
ing any  of  its  corporate  purposes,  including  the  payment  of  interest  on  notes 
and  bonds  of  the  financing  authority,  establishment  of  reserves  to  secure 
notes  and  bonds,  and  all  other  expenditures  of  the  financing  authority 
incident  to  and  necessary  or  convenient  to  carry  out  its  corporate  purposes 
and  powers. 

(2)  The  financing  authority  may  issue: 

(a)  Bonds  or  notes,  in  one  (1)  or  more  series,  to  finance  the  basin  project 
or  any  portion  or  portions  thereof; 

(b)  Notes  in  anticipation  of  appropriations  or  other  revenues; 

(c)  Notes  to  renew  notes;  and 

(d)  Bonds  to  pay  notes,  including  the  interest  thereon,  and  whenever  it 
deems  refunding  expedient,  to  refund  any  bonds  by  the  issuance  of  new 
bonds,  whether  the  bonds  to  be  refunded  have  or  have  not  matured,  and 
to  issue  bonds  partly  to  refund  bonds  then  outstanding  and  partly  for  any 
of  its  corporate  purposes.  The  refunding  bonds  may  be: 

(i)  Exchanged  for  bonds  to  be  refunded;  or 

(ii)  Sold  and  the  proceeds  applied  to  the  purchase,  redemption  or 

payment  of  such  bonds. 

(3)  Every  issue  of  its  notes  and  bonds  shall  be  special  obligations  of  the 
financing  authority  payable  out  of  such  fund  or  funds  as  shall  be  specified  by 
the  financing  authority. 

(a)  The  notes  and  bonds  shall  be  authorized  by  resolution  or  resolutions 
of  the  financing  authority,  shall  bear  a  date  or  dates  and  shall  mature  at 
a  time  or  times  as  the  resolution  or  resolutions  may  provide,  except  that 
no  note  shall  mature  more  than  one  (1)  year  from  the  date  of  its  issue  and 
no  bond  shall  mature  more  than  thirty  (30)  years  from  the  date  of  its 
issue.  The  bonds  may  be  issued  as  serial  bonds  payable  in  annual 
installments  or  as  term  bonds  or  as  a  combination  thereof.  The  notes  and 
bonds  shall  bear  interest  at  a  rate  or  rates,  be  in  denominations,  be  in  a 
form,  either  coupon  or  registered,  carry  registration  privileges,  be  exe- 
cuted in  a  manner,  be  payable  in  a  medium  of  payment,  at  a  place  or 
places,  and  be  subject  to  terms  of  redemption  as  the  resolution  or 
resolutions  may  provide.  The  notes  and  bonds  of  the  financing  authority 
may  be  sold  by  the  financing  authority,  at  public  or  private  sale,  at  a  price 
or  prices,  at,  above,  or  below  par,  as  the  financing  authority  shall 
determine. 

(b)  Any  resolution  or  resolutions  authorizing  any  notes  or  bonds  or  any 
issue  thereof  may  contain  provisions,  which  shall  be  a  part  of  the  contract 
or  contracts  with  the  holders  thereof,  as  to: 

(i)  Pledging  all  or  any  part  of  the  revenues  to  secure  the  payment  of  the 
notes  or  bonds  or  of  any  issue  thereof,  subject  to  such  agreements  with 
noteholders  or  bondholders  as  may  then  exist; 

(ii)  Pledging  all  or  any  part  of  the  assets  of  the  financing  authority  to 
secure  the  payment  of  the  notes  or  bonds  or  of  any  issue  of  notes  or 
bonds,  subject  to  agreements  with  noteholders  or  bondholders  as  may 
then  exist; 
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(iii)  The  setting  aside  of  reserves  or  sinking  funds  and  the  regulation 

and  disposition  thereof; 

(iv)  Limitations  on  the  purpose  to  which  the  proceeds  of  sale  of  notes  or 

bonds  may  be  applied; 

(v)  Limitations  on  the  issuance  of  additional  notes  or  bonds,  the  terms 

upon  which  additional  notes  or  bonds  may  be  issued  and  secured,  and 

the  refunding  of  outstanding  or  other  notes  or  bonds; 

(vi)  The  procedure,  if  any,  by  which  the  terms  of  any  contract  with 

noteholders  or  bondholders  may  be  amended  or  abrogated,  the  amount 

of  notes  or  bonds  the  holders  of  which  must  consent  thereto,  and  the 

manner  in  which  such  consent  may  be  given; 

(vii)  Limitations  on  the  amount  of  moneys  to  be  expended  by  the 

financing  agency  for  operating  expenses  of  the  financing  authority; 

(viii)  Vesting  in  a  trustee's  or  trustees'  property,  rights,  powers  and 

duties  in  trust  as  the  financing  authority  may  determine,  which  may 

include  any  or  all  of  the  rights,  powers  and  duties  of  the  trustee 

appointed  by  the  bondholders  pursuant  to  this  chapter,  and  limiting  or 

abrogating  the  right  of  the  bondholders  to  appoint  a  trustee  under  this 

chapter  or  limiting  the  rights,  powers  and  duties  of  the  trustee; 

(ix)  Defining  the  acts  or  omissions  to  act  which  shall  constitute  a 

default  in  the  obligations  and  duties  of  the  financing  authority  to  the 

holders  of  the  notes  or  bonds  and  providing  for  the  rights  and  remedies 

of  the  holders  of  the  notes  or  bonds  in  the  event  of  a  default,  including 

as  a  matter  of  right  the  appointment  of  a  receiver;  provided  however, 

that  these  rights  and  remedies  shall  be  consistent  with  this  chapter  and 

the  laws  of  the  state  of  Idaho; 

(x)  Any  other  matters,  of  like  or  different  character,  which  in  any  way 

affect  the  security  or  protection  of  the  holders  of  the  notes  or  bonds. 

(c)  Any  pledge  made  by  the  financing  authority  shall  be  valid  and  binding 
from  the  time  when  the  pledge  is  made;  the  revenues,  moneys  or  property 
so  pledged  and  thereafter  received  by  the  financing  agency  shall  immedi- 
ately be  subject  to  the  lien  of  the  pledge  without  any  physical  delivery 
thereof  or  further  act,  and  the  lien  of  the  pledge  shall  be  valid  and  binding 
against  all  parties  having  claims  of  any  kind  in  tort,  contract  or  otherwise 
against  the  financing  authority,  irrespective  of  whether  the  parties  have 
notice  thereof.  Neither  the  resolution  nor  any  other  instrument  by  which 
a  pledge  is  created  need  be  recorded. 

(d)  Neither  any  administrator  of  the  financing  authority  nor  any  other 
person  executing  the  notes  or  bonds  are  subject  to  any  personal  liability  or 
accountability  by  reason  of  the  issuance  thereof. 

(e)  The  financing  authority,  subject  to  agreements  with  noteholders  or 
bondholders  as  may  then  exist,  shall  have  power  out  of  any  funds 
available  therefor  to  purchase  notes  or  bonds  of  the  financing  authority, 
which  shall  thereupon  be  canceled,  at  a  price  not  exceeding: 

(i)  If  the  notes  or  bonds  are  then  redeemable,  the  redemption  price, 
including  redemption  premium,  if  any,  then  applicable  plus  accrued 
interest  to  the  next  interest  payment  thereon;  or 
(ii)  If  the  notes  or  bonds  are  not  then  redeemable,  the  redemption  price 
applicable  on  the  first  date  after  such  purchase  upon  which  the  notes  or 
bonds  become  subject  to  redemption  plus  accrued  interest  to  such  date. 
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(f)  In  the  discretion  of  the  financing  authority,  the  bonds  may  be  secured 
by  a  trust  indenture  by  and  between  the  financing  authority  and  a 
corporate  trustee  which  may  be  any  trust  company  or  bank  having  the 
power  of  a  trust  company  in  the  state.  The  trust  indenture  may  contain 
provisions  for  protecting  and  enforcing  the  rights  and  remedies  of  the 
bondholders  as  may  be  reasonable  and  proper  and  not  in  violation  of  law, 
including  covenants  setting  forth  the  duties  of  the  financing  authority  in 
relation  to  the  exercise  of  its  corporate  powers  and  the  custody,  safeguard- 
ing and  application  of  all  moneys.  The  financing  authority  may  provide  by 
a  trust  indenture  for  the  payment  of  the  proceeds  of  the  bonds  and  the 
revenues  to  the  trustee  under  the  trust  indenture  or  other  depository,  and 
for  the  method  of  disbursement  thereof,  with  safeguards  and  restrictions 
as  it  may  determine.  All  expenses  incurred  in  carrying  out  the  trust 
indenture  may  be  treated  as  a  part  of  the  operating  expenses  of  the 
financing  agency.  If  the  bonds  are  secured  by  a  trust  indenture,  the 
bondholders  have  no  authority  to  appoint  a  separate  trustee  to  represent 
them. 

(g)  Whether  or  not  the  notes  and  bonds  are  of  a  form  and  character  as  to 
be  negotiable  instruments  under  the  terms  of  the  uniform  commercial 
code,  the  notes  and  bonds  are  hereby  made  negotiable  instruments  within 
the  meaning,  and  for  all  the  purposes,  of  the  uniform  commercial  code, 
subject  only  to  the  provisions  of  the  notes  and  bonds  for  registration, 
(h)  In  case  any  of  the  administrators  or  officers  of  the  financing  authority 
whose  signatures  appear  on  any  notes  or  bonds  or  coupons  shall  cease  to 
be  administrators  or  officers  before  the  delivery  of  the  notes  or  bonds,  the 
signatures  shall,  nevertheless,  be  valid  and  sufficient  for  all  purposes,  the 
same  as  if  the  administrators  or  officers  had  remained  in  office  until 
delivery. 

(4)  The  financing  authority  may  provide  for  the  issuance  of  refunding 
obligations  for  the  purpose  of  refunding  any  obligations  then  outstanding 
which  have  been  issued  under  the  provisions  of  this  chapter,  including  the 
advance  refunding  of  obligations  as  provided  by  section  57-504,  Idaho  Code, 
and  including  the  payment  of  any  redemption  premium  thereon  and  any 
interest  accrued  or  to  accrue  to  the  date  of  redemption  of  such  obligations 
and  for  any  corporate  purpose  of  the  financing  authority.  The  issuance  of  the 
obligations,  the  maturities  and  other  details  thereof,  the  rights  of  the 
holders  thereof,  and  the  rights,  duties  and  obligations  of  the  financing 
authority  in  respect  of  the  same  shall  be  governed  by  the  provisions  of  this 
chapter  which  relate  to  the  issuance  of  obligations,  insofar  as  such  provi- 
sions may  be  appropriate. 

(5)  Refunding  obligations  issued  as  provided  in  subsection  (4)  of  this 
section  may  be  sold  or  exchanged  for  outstanding  obligations  issued  under 
this  chapter  and,  if  sold,  the  proceeds  thereof  may  be  applied,  in  addition  to 
any  other  authorized  purposes,  to  the  purchase,  redemption  or  payment  of 
such  outstanding  obligations.  Pending  the  application  of  the  proceeds  of  any 
refunding  obligations,  with  any  other  available  funds,  to  the  payment  of  the 
principal,  accrued  interest  and  any  redemption  premium  on  the  obligations 
being  refunded,  and,  if  so  provided  or  permitted  in  the  resolution  authoriz- 
ing the  issuance  of  the  refunding  obligations  or  in  the  trust  agreement 
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securing  the  same,  to  the  payment  of  any  interest  on  the  refunding 
obligations  and  any  expenses  in  connection  with  refunding,  the  proceeds 
may  be  invested  in  direct  obligations  of,  or  obligations  the  principal  of  and 
the  interest  on  which  are  unconditionally  guaranteed  by  the  United  States 
of  America  which  shall  mature  or  which  shall  be  subject  to  redemption  by 
the  holders  thereof,  at  the  option  of  the  holders,  not  later  than  the  respective 
dates  when  the  proceeds,  together  with  the  interest  accruing  thereon,  will 
be  required  for  the  purposes  intended. 

(6)  All  funds  of  the  financing  authority  except  as  otherwise  authorized  or 
provided  in  this  chapter  shall  be  deposited  as  soon  as  practicable  in  a 
separate  account  or  accounts  in  banks  or  trust  companies  organized  under 
the  laws  of  the  state  of  Idaho  or  the  national  banking  association.  The 
moneys  in  the  accounts  shall  be  paid  out  on  checks  signed  by  the  chair  of  the 
board  of  administrators  or  other  officers  or  employees  of  the  financing 
authority  as  the  administrators  authorize.  All  deposits  of  the  moneys  shall, 
if  required  by  the  financing  authority,  be  secured  by  obligations  of  the 
United  States  of  America,  of  the  state  or  of  any  municipalities  or  political 
subdivisions  or  agencies  of  the  state  at  a  market  value  equal  at  all  times  to 
the  amount  of  the  deposit,  and  all  banks  and  trust  companies  are  authorized 
to  give  security  for  the  deposits. 

(7)  Notwithstanding  the  provisions  of  this  section,  the  financing  author- 
ity may  contract  with  the  holders  of  any  of  its  notes  or  bonds  as  to  the 
custody,  collection,  securing,  investment  and  payment  of  any  moneys  of  the 
financing  authority  and  of  any  moneys  held  in  trust  or  otherwise  for  the 
payment  of  notes  or  bonds,  and  to  carry  out  the  contract.  Moneys  held  in 
trust  or  otherwise  for  the  payment  of  notes  or  bonds  or  in  any  way  to  secure 
notes  or  bonds  and  deposits  of  the  moneys  may  be  secured  in  the  same 
manner  as  moneys  of  the  financing  authority,  and  all  banks  and  trust 
companies  are  authorized  to  give  security  for  the  deposits. 

(8)  The  financing  authority  may  contract  with  the  holders  of  bonds  or 
notes  with  respect  to  the  rights  of  such  holders  in  the  event  of  a  default  in 
the  payment  of  principal  or  interest  on  such  bonds  or  notes. 

History. 

I.C.,  §  39-8108,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8109.  Notes  and  bonds  —  State  will  not  impair  vested  rights. 
—  The  state  pledges  to  and  agrees  with  the  holders  of  any  notes  or  bonds 
issued  under  this  chapter  that  the  state  will  not  limit  or  alter  the  rights 
hereby  vested  in  the  financing  authority  to  fulfill  the  terms  of  any  agree- 
ments made  with  the  holders  thereof  or  in  any  way  impair  the  rights  and 
remedies  of  the  holders  until  the  notes  and  bonds,  together  with  the  interest 
thereon,  with  interest  on  any  unpaid  installments  of  interest,  and  all  costs 


39-8110  HEALTH  AND  SAFETY  292 

and  expenses  in  connection  with  any  action  or  proceeding  by  or  on  behalf  of 
the  holders,  are  fully  met  and  discharged.  The  financing  authority  may 
include  this  pledge  and  agreement  of  the  state  in  any  agreement  with  the 
holders  of  the  notes  or  bonds. 

History. 

I.C.,  §  39-8109,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8110.    Limitation  of  liability  —  Notes  and  bonds  are  not  a  debt 

of  the  state.  —  The  notes,  bonds  or  other  obligations  of  the  financing 
authority  are  not  an  indebtedness  or  obligation  of  the  state  of  Idaho,  or  of 
any  department,  board,  commission,  agency,  political  subdivision,  body 
corporate  and  politic,  or  instrumentality  of  a  municipality  or  county  within 
the  state,  nor  shall  such  notes,  bonds  or  obligations  of  the  financing 
authority  constitute  the  giving  or  loaning  of  the  credit  of  the  state  of  Idaho, 
or  of  any  department,  board,  commission,  agency,  political  subdivision,  body 
corporate  and  politic  or  instrumentality  of  a  municipality  or  county  within 
the  state,  nor  shall  they  be  payable  out  of  any  funds  other  than  those  of  the 
financing  authority;  and  the  notes  and  bonds  shall  contain  on  the  face 
thereof  a  statement  to  that  effect. 

History. 

I.C.,  §  39-8110,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8111.  State  may  make  grants  to  financing  authority.  —  The 
state  may  make  grants  of  money  or  property  to  the  financing  authority  for 
the  purpose  of  enabling  it  to  carry  out  its  corporate  purposes  and  for  the 
exercise  of  its  powers  including,  but  not  limited  to,  deposits  to  the  reserve 
funds.  This  section  does  not  limit  any  other  power  the  state  may  have  to 
make  grants  to  the  financing  authority. 

History. 

I.C.,  §  39-8111,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 
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STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8112.  Notes  and  bonds  of  financing  authority  are  legal  invest- 
ments. —  The  notes  and  bonds  of  the  financing  authority  are  legal 
investments  in  which  all  public  officers  and  public  bodies  of  this  state,  its 
political  subdivisions,  all  municipalities  and  municipal  subdivisions,  all 
insurance  companies  and  associations  and  other  persons  carrying  on  an 
insurance  business,  all  banks,  bankers,  banking  associations,  trust  compa- 
nies, savings  banks  and  savings  associations,  including  savings  and  loan 
associations,  building  and  loan  associations,  investment  companies  and 
other  persons  carrying  on  a  banking  business,  all  administrators,  guard- 
ians, executors,  trustees  and  other  fiduciaries,  and  all  other  persons 
whatsoever  who  are  now  or  may  hereafter  be  authorized  to  invest  in  bonds 
or  in  other  obligations  of  the  state,  may  properly  and  legally  invest  funds, 
including  capital,  in  their  control  or  belonging  to  them.  The  notes  and  bonds 
are  also  hereby  made  securities  which  may  properly  and  legally  be  deposited 
with  and  received  by  all  public  officers  and  bodies  of  the  state  or  any  agency 
or  political  subdivision  of  the  state  and  all  municipalities  and  public 
corporations  for  any  purpose  for  which  the  deposit  of  bonds  or  other 
obligations  of  the  state  is  authorized  by  law. 

History. 

I.C.,  §  39-8112,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8113.    Notes  and  bonds  of  financing  authority  are  tax  exempt. 

—  The  basin  project  commission  and  the  financing  authority  perform 
essential  governmental  functions  in  the  exercise  of  the  powers  conferred 
upon  them  under  this  chapter.  The  notes  and  bonds  of  the  financing 
authority  issued  under  this  chapter,  and  the  income  therefrom,  including 
any  profit  made  on  the  sale  thereof,  and  all  its  fees,  charges,  gifts,  grants, 
revenues,  receipts,  and  other  moneys  received,  pledged  to  pay  or  secure  the 
payment  of  the  notes  or  bonds,  are  exempt  from  taxation  by  the  state, 
municipalities  and  all  other  political  subdivisions  of  the  state.  Any  property 
acquired  or  used  by  the  basin  project  commission  consistent  with  this 
chapter  are  [is]  exempt  from  taxation  and  assessments. 

History. 

I.C.,  §  39-8113,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 
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STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  bracketed  insertion  in  the  last  sentence  Section  3  of  S.L.  2001,  ch.  371  declared  an 

was  added  to  correct  the  syntax  of  the  sen-  emergency.  Approved  April  10,  2001. 
tence. 

39-8114.  Chapter  not  a  limitation  of  powers.  —  This  chapter  does 
not  restrict  or  limit  the  powers  which  the  basin  project  commission  or 
financing  authority  might  otherwise  have  under  any  laws  of  this  state,  and 
this  chapter  is  cumulative  to  those  powers.  This  chapter  provides  an 
additional  and  alternative  method  for  actions  authorized  and  shall  be 
regarded  as  supplemental  and  additional  to  powers  conferred  by  other  laws. 
However,  the  issuance  of  bonds,  notes  and  other  obligations  and  refunding 
bonds  under  this  chapter  need  not  comply  with  the  requirements  of  any 
other  state  law  applicable  to  the  issuance  of  bonds,  notes  and  other 
obligations.  Contracts  for  the  construction  and  acquisition  of  any  facilities 
undertaken  pursuant  to  this  chapter  need  not  comply  with  any  other  state 
law  applicable  to  contracts  for  the  construction  and  acquisition  of  state 
owned  property  No  proceedings,  notice  or  approval  is  required  for  the 
issuance  of  any  bonds,  notes  and  other  obligations  or  any  instrument  as 
security  therefor,  except  as  is  provided  in  this  chapter. 

History. 

I.C.,  §  39-8114,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

STATUTORY  NOTES 

Effective  Dates. 

Section  3  of  S.L.  2001,  ch.  371  declared  an 
emergency.  Approved  April  10,  2001. 

39-8115.  Inconsistent  laws  —  This  chapter  controls.  —  If  any 
provision  of  this  chapter  is  inconsistent  with  the  provisions  of  any  other  law, 
general,  specific  or  local,  the  provisions  of  this  chapter  control. 

History. 

I.C.,  §  39-8115,  as  added  by  2001,  ch.  371, 
§  2,  p.  1295. 

CHAPTER  82 
IDAHO  SAFE  HAVEN  ACT 

SECTION.  SECTION. 
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Immunity.  39-8207.  Report  to  legislature. 
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39-8201.    Titlee  —  This  chapter  shall  be  known  as  the  "Idaho  Safe  Haven 
Act." 

History.  §  i?  p>  1252;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-8101,  as  added  by  2001,  ch.  357,      §  68,  p.  82. 

STATUTORY  NOTES 

Compiler's  Notes.  piler  had  inserted  bracketed  section  designa- 

Chapters  66y  357  and  371  of  S.L.  2001  each  tions  in  the  enactments  by  ch.  66  and  357  to 

purported  to  enact  a  new  chapter  81  in  title  indicate  the  necessary  change  in  numbering 

39.  Accordingly  ch.  66  was  codified  as  title  39,  from       the       law       as       enacted.       Those 

o^noP^ii^9"83013  ?^8101 10  [39-83021  ^designations  of  the  provisions  enacted  by 

dy-8102),  ch.  357  was  codified  as  title  39,  ch.  S.L.  2001,  ch.  357  were  made  nermanent  hv 

82  (§§  [39-82011   39-8101  to   [39-8207]   39-  S.L.  200^  ch.  25.  TlTp^SfS^  by 

8107)  and  ch.  371  was  codified  as  title  39,  S.L.  2001,  ch.  66,  §  1  were  repealed  by  S  L 

chapter  81  (§§  39-8101  to  39-8115).  The  com-  2001,  ch.  66,  §  2,  effective  July  1,  2003. 

39-8202.    Definitions.  —  As  used  in  this  chapter,  the  following  terms 
shall  mean: 

(1)  "Custodial  parent,"  for  the  purposes  of  this  chapter,  means,  in  the 
absence  of  a  court  decree,  the  parent  with  whom  the  child  resides. 

(2)  "Safe  haven"  means: 

(a)  Hospitals  licensed  in  the  state  of  Idaho; 

(b)  Licensed  physicians  in  the  state  of  Idaho  and  staff  working  at  their 
offices  and  clinics; 

(c)  Advanced  practice  professional  nurses  including  certified  nurse-mid- 
wives,  clinical  nurse  specialists,  nurse  practitioners  and  certified  regis- 
tered nurse  anesthetists  licensed  or  registered  pursuant  to  chapter  14, 
title  54,  Idaho  Code; 

(d)  Physician  assistants  licensed  pursuant  to  chapter  18,  title  54,  Idaho 
Code. 

(e)  Medical  personnel  when  making  an  emergency  response  to  a  "911"  call 
from  a  custodial  parent,  for  the  purpose  of  taking  temporary  physical 
custody  of  a  child  pursuant  to  the  provisions  of  this  act.  For  purposes  of 
this  act,  "medical  personnel"  shall  include  those  individuals  certified  by 
the  department  of  health  and  welfare  as: 

(i)  First  responders; 

(ii)  Emergency  medical  technicians  —  basic; 

(hi)  Advanced  emergency  medical  technicians  —  ambulance; 

(iv)  Emergency  medical  technicians  —  intermediate;  and 

(v)  Emergency  medical  technicians  —  paramedic. 

HT8i°T™  „,™  §  X>  P-  1252;  am-  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-8102,  as  added  by  2001,  ch.  357,       §  69,  p.  82. 

STATUTORY  NOTES 

Compiler's  Notes.  §§  16-1513,  16-1608,  16-1609,  16-1634,  16- 

The  words  "this  act"  in  subsection  (e)  refer      2007,  and  39-8201  to  39-8207. 
to  S.L.  2001,  ch.  357,  §  1  which  is  compiled  as 
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39-8203.    Emergency  custody  of  certain  abandoned  children  — 

Confidentiality  —  Immunity.  —  (1)  A  safe  haven  shall  take  temporary 
physical  custody  of  a  child,  without  court  order,  if  the  child  is  personally 
delivered  to  a  safe  haven,  provided  that: 

(a)  The  child  is  no  more  than  thirty  (30)  days  of  age; 

(b)  The  custodial  parent  delivers  the  child  to  the  safe  haven;  and 

(c)  The  custodial  parent  does  not  express  an  intent  to  return  for  the  child. 

(2)  If  a  safe  haven  takes  temporary  physical  custody  of  a  child  pursuant 
to  subsection  (1)  of  this  section,  the  safe  haven  shall: 

(a)  Perform  any  act  necessary,  in  accordance  with  generally  accepted 
standards  of  professional  practice,  to  protect,  preserve,  or  aid  the  physical 
health  and  safety  of  the  child  during  the  temporary  physical  custody 
including,  but  not  limited  to,  delivering  the  child  to  a  hospital  for  care  or 
treatment;  and 

(b)  Immediately  notify  a  peace  officer  or  other  person  appointed  by  the 
court  of  the  abandonment. 

(3)  The  safe  haven  shall  not  inquire  as  to  the  identity  of  the  custodial 
parent  and,  if  the  identity  of  a  parent  is  known  to  the  safe  haven,  the  safe 
haven  shall  keep  all  information  as  to  the  identity  confidential.  The 
custodial  parent  leaving  the  child  shall  not  be  required  to  provide  any 
information  to  the  safe  haven  but  may  voluntarily  provide  information 
including,  but  not  limited  to,  medical  history  of  the  parent(s)  or  the  child. 

(4)  A  safe  haven  with  responsibility  for  performing  duties  under  this 
section,  and  any  employee,  doctor,  or  other  personnel  working  at  the  safe 
haven,  are  immune  from  any  civil  or  criminal  liability  that  otherwise  might 
result  from  their  actions,  if  they  are  acting  in  good  faith  in  receiving  a  child 
and  performing  duties  under  this  section. 

(5)  A  custodial  parent  may  leave  a  child  with  a  safe  haven  in  this  state 
without  being  subjected  to  prosecution  for  abandonment  pursuant  to  the 
provisions  of  title  18,  Idaho  Code,  provided  that  the  child  was  no  more  than 
thirty  (30)  days  of  age  when  it  was  left  at  the  safe  haven,  as  determined 
within  a  reasonable  degree  of  medical  certainty 

History.  §  1»  P-  12525  am-  and  redesiS-  2005>  ch-  25' 

LC,  §*  39-8103,  as  added  by  2001,  ch.  357,      §  70,  p.  82. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  letter  V  enclosed  in  parentheses  so 
appeared  in  the  law  as  enacted. 

39-8204,  Protective  custody  —  Placement  —  Immunity,  — 
(1)  Upon  notification  by  a  safe  haven  that  a  child  has  been  abandoned 
pursuant  to  the  provisions  of  this  chapter,  a  peace  officer  or  other  person 
appointed  by  the  court  shall  take  protective  custody  of  the  child  and  shall 
immediately  deliver  the  child  to  the  care,  control  and  custody  of  the 
department  of  health  and  welfare.  Provided  however,  where  the  child 
requires  further  medical  evaluation,  care  or  treatment,  the  child  shall  be  left 
in  the  care  of  a  hospital  and  the  peace  officer  or  other  person  appointed  by 
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the  court  shall  notify  the  court  and  prosecutor  of  the  action  taken  and  the 
location  of  the  child  so  that  a  shelter  care  hearing  may  be  held. 

(2)  The  department  of  health  and  welfare  shall  place  an  abandoned  child 
with  a  potential  adoptive  parent  as  soon  as  possible. 

(3)  A  peace  officer  or  other  person  appointed  by  the  court  who  takes  a 
child  into  custody  under  this  section,  shall  not  be  held  liable  either 
criminally  or  civilly  unless  the  action  of  taking  the  child  was  exercised  in 
bad  faith  or  in  violation  of  the  provisions  of  this  chapter. 

History.  §  i?  p.  1252;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-8104,  as  added  by  2001,  ch.  357,      §  71,  p.  82. 

STATUTORY  NOTES 

Cross  References. 

Department  of  health  and  welfare,  §  56- 
1001  et  seq. 

39-8205.  Shelter  care  hearing  —  Investigation  —  Adjudicatory 
hearing  —  Termination  of  parent-child  relationship.  —  (1)  A  shelter 
care  hearing  shall  be  held  pursuant  to  section  16-1615,  Idaho  Code,  and  the 
department  shall  file  a  petition  for  adjudicatory  hearing  to  vest  legal 
custody  in  the  department  pursuant  to  section  16-1621,  Idaho  Code,  at  or 
prior  to  the  time  set  for  shelter  care  hearing. 

(2)  A  child  protective  investigation  or  criminal  investigation  shall  not  be 
initiated  based  on  a  claim  of  abandonment  unless  a  claim  of  parental  rights 
is  made  and  the  court  orders  the  investigation. 

(3)  During  the  initial  thirty  (30)  day  period  from  the  time  the  child  was 
delivered  to  a  safe  haven  by  a  custodial  parent,  the  department  shall 
request  assistance  from  law  enforcement  officials  to  investigate  through  the 
missing  children  information  clearinghouse  and  other  state  and  national 
resources  to  ensure  that  the  child  is  not  a  missing  child. 

(4)  An  adjudicatory  hearing  shall  be  conducted  pursuant  to  the  provisions 
of  section  16-1619,  Idaho  Code,  and  section  16-1621,  Idaho  Code. 

(5)  As  soon  as  practicable  following  the  initial  thirty  (30)  day  period  from 
the  time  the  child  was  delivered  to  a  safe  haven  by  a  custodial  parent,  the 
department  shall  petition  to  terminate  the  parental  rights  of  the  parent  who 
abandoned  the  child  at  the  safe  haven  and  any  unknown  parent  pursuant  to 
section  16-1624,  Idaho  Code,  and  in  accordance  with  chapter  20,  title  16, 
Idaho  Code. 

History.  §  ^  p;  1252;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-8105,  as  added  by  2001,  ch.  357,      §  72,  p.  82;  am.  2005,  ch.  391,  §  56,  p.  1263. 

STATUTORY  NOTES 

Amendments.  The  2005  amendment,  by  ch.  25,  redesig- 

This  section  was  amended  by  two  2005  acts  nated  this  section  from  §  39-8105. 
which  appear  to  be  compatible  and  have  been  The  2005  amendment,  by  ch.  391,  also  re- 
compiled together.  designated  this  section  from  §  39-8105  and 
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updated  references  to  the  revised  chapter  16 
of  title  16. 

39-8206.  Claim  of  parental  rights  —  Procedure,  —  (1)  A  parent  of 
the  child  may  make  a  claim  of  parental  rights  of  an  abandoned  child, 
abandoned  pursuant  to  the  provisions  of  this  chapter,  by  filing  a  notice  of 
claim  of  parental  rights  with  the  vital  statistics  unit  of  the  department  of 
health  and  welfare.  The  vital  statistics  unit  of  the  department  of  health  and 
welfare  shall  maintain  an  abandoned  child  registry  for  this  purpose  which 
shall  be  subject  to  disclosure  according  to  chapter  3,  title  9,  Idaho  Code.  The 
department  shall  provide  forms  for  the  purpose  of  filing  a  claim  of  parental 
rights,  and  the  forms  shall  be  made  available  through  the  vital  statistics 
unit  of  the  Idaho  department  of  health  and  welfare  and  in  the  office  of  the 
county  clerk  in  every  county  of  this  state.  Any  parent  claiming  a  parental 
right  of  an  abandoned  child,  abandoned  pursuant  to  the  provisions  of  this 
chapter,  shall  file  the  form  with  the  vital  statistics  unit  of  the  department  of 
health  and  welfare.  The  form  must  be  filled  out  completely  and  provide  the 
name  and  address  for  service  of  the  person  asserting  the  parental  claim  and 
set  forth  the  approximate  date  the  child  was  left  in  a  safe  haven.  The  form 
must  be  signed  by  the  person  claiming  the  parental  right  and  be  witnessed 
before  a  notary  public.  The  department  shall  record  the  date  and  time  the 
claim  of  parental  rights  is  filed  with  the  department.  The  claim  shall  be 
deemed  to  be  duly  filed  with  the  department  as  of  the  date  and  time  recorded 
on  the  claim  by  the  department.  To  be  valid,  a  claim  of  parental  rights  must 
be  filed  before  an  order  terminating  parental  rights  is  entered  by  the  court. 
A  parent  that  fails  to  file  a  claim  of  parental  rights  prior  to  entry  of  an  order 
terminating  their  parental  rights  is  deemed  to  have  abandoned  the  child 
and  waived  and  surrendered  any  right  in  relation  to  the  child,  including  the 
right  to  notice  of  any  judicial  proceeding  in  connection  with  the  termination 
of  parental  rights  or  adoption  of  the  child.  Registration  of  notice  of 
commencement  of  paternity  proceedings  pursuant  to  chapter  15,  title  16, 
Idaho  Code,  shall  not  satisfy  the  requirements  of  this  section. 

(2)  Prior  to  the  time  set  for  hearing  on  the  petition  to  terminate  parental 
rights  filed  by  the  department  of  health  and  welfare,  and  prior  to  entry  of  an 
order  terminating  parental  rights  by  the  court,  the  department  of  health 
and  welfare  shall  obtain  and  file  with  the  court  a  certificate  from  the  vital 
statistics  unit  of  the  department  of  health  and  welfare,  signed  by  the  state 
registrar  of  vital  statistics,  which  certificate  shall  state  that  a  diligent 
search  has  been  made  of  the  registry  of  claims  of  parental  rights  of 
abandoned  children,  abandoned  pursuant  to  this  chapter,  and  shall  set  forth 
the  results  of  that  search. 

(3)  If  a  claim  of  parental  rights  is  made  before  an  order  terminating 
parental  rights  is  entered  by  the  court,  notice  pursuant  to  section  16-2007, 
Idaho  Code,  will  be  required  and  the  court  shall  hold  the  action  for 
involuntary  termination  of  parental  rights  in  abeyance  for  a  period  of  time 
not  to  exceed  sixty  (60)  days  unless  otherwise  ordered  by  the  court.  During 
that  period: 

(a)  The  court  shall  order  genetic  testing  to  establish  maternity  or  pater- 
nity, at  the  expense  of  the  person  or  persons  claiming  the  parental  right. 
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(b)  The  department  of  health  and  welfare  shall  conduct  an  investigation 
pursuant  to  section  16-2008,  Idaho  Code,  and  in  those  cases  where  a 
guardian  ad  litem  has  been  appointed,  the  guardian  ad  litem  shall  have 
all  rights,  powers  and  duties  as  provided  for  in  chapter  16,  title  16,  Idaho 
Code,  and  as  provided  for  in  chapter  20,  title  16,  Idaho  Code. 

(c)  When  indicated  as  a  result  of  the  investigation,  a  shelter  care  hearing 
shall  be  conducted  by  the  court  in  accordance  with  section  16-1615,  Idaho 
Code,  within  forty-eight  (48)  hours,  or  at  an  earlier  time  if  ordered  by  the 
court,  to  determine  whether  the  child  should  remain  in  the  physical 
custody  of  the  department  or  be  released  to  a  parent  or  other  third  party. 

(d)  Further  proceedings  shall  be  conducted  as  the  court  determines 
appropriate.  However,  where  a  claim  of  parental  rights  is  made  before  an 
order  terminating  parental  rights  is  entered  by  the  court,  a  parent  shall 
not  be  found  to  have  neglected  or  abandoned  a  child  placed  in  accordance 
with  this  chapter  solely  because  the  child  was  left  with  a  safe  haven. 
(4)  If  there  is  no  showing  that  a  parent  has  claimed  a  parental  right  to  the 

child,  the  department  of  health  and  welfare  shall  file  with  the  court  a 
certificate  from  the  vital  statistics  unit  of  the  department  of  health  and 
welfare,  signed  by  the  state  registrar  of  vital  statistics,  stating  that  a 
diligent  search  has  been  made  of  the  registry  of  parental  claims  for  children 
abandoned  pursuant  to  the  provisions  of  this  chapter  and  that  no  parental 
claim  has  been  made.  The  certificate  shall  be  filed  with  the  court  prior  to  the 
entrance  of  the  final  order  of  termination  of  parental  rights. 

History.  §  l,  p.  1252;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-8106,  as  added  by  2001,  ch.  357,      §  73,  p.  82;  am.  2005,  ch.  391,  §  57,  p.  1263. 

STATUTORY  NOTES 

Cross  References.  updated  references  to  the  revised  chapter  16 

State  registrar  of  vital  statistics,  §  39-243.      0f  title  16. 

Amendments.  „         „     , 

This  section  was  amended  by  two  2005  acts  Co™Pller  s  Notes. 
which  appear  to  be  compatible  and  have  been         The  Vltal  statlstlcs  unit  of  the  department 

compiled  together.  °f  health  and  welfare,  referred  to  in  this 

The  2005  amendment,  by  ch.  25,  redesig-  section,  is  the  bureau  of  vital  records  and 

nated  this  section  from  §  39-8106.  health  statistics.   See  http://www.healthand 

The  2005  amendment,  by  ch.  391,  also  re-  welfareddaho.gov  f  health  I  vitalrecordsand 

designated  this  section  from  §  39-8106  and  healthstatisticsltabid/1504/defaultaspx. 

39-8207.  Report  to  legislature.  —  The  department  of  health  and 
welfare  shall  evaluate  the  program  and  shall  submit  a  written  report  on  the 
program,  including  recommendations  for  revisions  and  improvements,  to 
the  senate  health  and  welfare  committee  and  the  house  of  representatives 
health  and  welfare  committee  of  the  legislature  of  the  state  of  Idaho  no  later 
than  two  (2)  years  after  the  effective  date  of  this  act. 

History.  §  \t  p.  1252;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  39-8107,  as  added  by  2001,  ch.  357,      §  74,  p.  82. 
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STATUTORY  NOTES 

Compiler's  Notes.  fers  to  the  effective  date  of  S.L.  2001,  ch.  357, 

The  phrase  "effective  date  of  this  act",  re-      which  was  July  1,  2001. 

CHAPTER  83 
GENETIC  TESTING  PRIVACY  ACT 

SECTION.  SECTION. 

39-8301.  Short  title.  39-8303.  Restrictions  on  employers. 

39-8302.  Definitions.  39-8304.  Enforcement. 

39-8301,  Short  title,  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Genetic  Testing  Privacy  Act." 

History. 

I.C.,  §  39-8301,  as  added  by  2006,  ch.  293, 
§  1,  p.  903. 

STATUTORY  NOTES 

Prior  Laws.  66,  §  1,  were  repealed  by  2001,  ch.  66,  §  2, 

Former  §§  39-8301  and  39-8302,  enacted      effective  July  1,  2003. 
as  §§  39-8101  and  39-8102  by  S.L.  2001,  ch. 

39-8302.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Blood  relative"  means  a  person's  biologically  related  parent,  grand- 
parent, child,  grandchild,  sibling,  uncle,  aunt,  nephew,  niece  or  first  cousin. 

(2)  "DNA"  means  deoxyribonucleic  acid,  ribonucleic  acid  and  chromo- 
somes which  may  be  analyzed  to  detect  heritable  diseases  or  conditions, 
including  the  identification  of  carriers,  predicting  risk  of  disease,  or  estab- 
lishing a  clinical  diagnosis. 

(3)  "DNA  sample"  means  any  human  biological  specimen  from  which 
DNA  can  be  extracted,  or  DNA  extracted  from  such  specimen. 

(4)  "Employer"  means  any  person,  partnership,  limited  liability  company, 
association,  corporation,  labor  organization,  employment  agency  or  non- 
profit entity  that  employs  five  (5)  or  more  persons  including  relatives,  and 
including  the  legislative,  executive  and  judicial  branches  of  state  govern- 
ment; any  county,  city,  or  any  other  political  subdivision  of  the  state;  or  any 
other  separate  unit  of  state  or  local  government. 

(5)  "Genetic  analysis"  or  "genetic  test"  means  the  testing  or  analysis  of  an 
identifiable  individual's  DNA  that  results  in  information  that  is  derived 
from  the  presence,  absence,  alteration  or  mutation  of  an  inherited  gene  or 
genes,  or  the  presence  or  absence  of  a  specific  DNA  marker  or  markers. 
"Genetic  analysis"  or  "genetic  test"  does  not  mean: 

(a)  A  routine  physical  examination; 

(b)  A  routine  chemical,  blood  or  urine  analysis; 

(c)  A  test  to  identify  the  presence  of  drugs  or  HIV  infection;  or 

(d)  A  test  performed  due  to  the  presence  of  signs,  symptoms  or  other 
manifestations  of  a  disease,  illness,  impairment  or  other  disorder. 

(6)  "Individual"  means  the  person  from  whose  body  the  DNA  sample 
originated. 
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(7)  "Person"  means  any  person,  organization  or  entity  other  than  the 
individual. 

(8)  "Private  genetic  information"  means  any  information  about  an  iden- 
tifiable individual  that  is  derived  from  the  presence,  absence,  alteration  or 
mutation  of  an  inherited  gene  or  genes,  or  the  presence  or  absence  of  a 
specific  DNA  marker  or  markers,  and  which  has  been  obtained  from  a 
genetic  test  or  analysis  of  the  individual's  DNA  or  from  a  genetic  test  or 
analysis  of  a  person's  DNA  of  whom  the  individual  is  a  blood  relative. 
"Private  genetic  information"  does  not  include  information  that  is  derived 
from: 

(a)  A  routine  physical  examination; 

(b)  A  routine  chemical,  blood  or  urine  analysis; 

(c)  A  test  to  identify  the  presence  of  drugs  or  HIV  infection;  or 

(d)  A  test  performed  due  to  the  presence  of  signs,  symptoms  or  other 
manifestations  of  a  disease,  illness,  impairment  or  other  disorder. 

History. 

I.C.,  §  39-8302,  as  added  by  2006,  ch.  293, 
§  1,  p.  903. 

STATUTORY  NOTES 

Prior  Laws.  66,  §  1,  were  repealed  by  2001,  ch.  66,  §  2, 

Former  §§  39-8301  and  39-8302,  enacted      effective  July  1,  2003. 
as  §§  39-8101  and  39-8102  by  S.L.  2001,  ch. 

39-8303.  Restrictions  on  employers.  —  (1)  Except  as  provided  in 
subsection  (2)  of  this  section,  an  employer  shall  not,  in  connection  with  a 
hiring,  promotion,  retention  or  other  related  decision: 

(a)  Access  or  otherwise  take  into  consideration  private  genetic  informa- 
tion about  an  individual; 

(b)  Request  or  require  an  individual  to  consent  to  a  release  for  the 
purpose  of  accessing  private  genetic  information  about  the  individual; 

(c)  Request  or  require  an  individual  or  his  blood  relative  to  submit  to  a 
genetic  test;  or 

(d)  Inquire  into  the  fact  that  an  individual  or  his  blood  relative  has  taken 
or  refused  to  take  a  genetic  test. 

(2)(a)  Notwithstanding  the  provisions  of  subsection  (1)  of  this  section,  an 
employer  may  seek  an  order  compelling  the  disclosure  of  private  genetic 
information  held  by  an  individual  or  third  party  pursuant  to  subsection 
(2)(b)  of  this  section  in  connection  with: 
(i)  An  employment-related  judicial  or  administrative  proceeding  in 
which  the  individual  has  placed  his  health  at  issue;  or 
(ii)  An  employment-related  decision  in  which  the  employer  has  a 
reasonable  basis  to  believe  that  the  individual's  health  condition  poses 
a  real  and  unjustifiable  safety  risk  requiring  the  change  or  denial  of  an 
assignment. 
(b)(i)  An  order  compelling  the  disclosure  of  private  genetic  information 
pursuant  to  this  subsection  (2)  may  only  be  entered  upon  a  finding  that: 
(A)  Other  ways  of  obtaining  the  private  information  are  not  available 
or  would  not  be  effective;  and 
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(B)  There  is  a  compelling  need  for  the  private  genetic  information 
which  substantially  outweighs  the  potential  harm  to  the  privacy 
interests  of  the  individual. 

(ii)  An  order  compelling  the  disclosure  of  private  genetic  information 

pursuant  to  this  subsection  (2)  shall: 

(A)  Limit  disclosure  to  those  parts  of  the  record  containing  informa- 
tion essential  to  fulfill  the  objective  of  the  order; 

(B)  Limit  disclosure  to  those  persons  whose  need  for  the  information 
is  the  basis  of  the  order;  and 

(C)  Include  such  other  measures  as  may  be  necessary  to  limit 
disclosure  for  the  protection  of  the  individual. 

History. 

I.C.,  §  39-8303,  as  added  by  2006,  ch.  293, 
§  1,  p.  903. 

39-8304.  Enforcement.  —  (1)  Whenever  the  attorney  general  has 
reason  to  believe  that  any  employer  is  engaging,  has  engaged,  or  is  about  to 
engage  in  any  act  in  violation  of  this  chapter,  the  attorney  general  may  bring 
an  action  in  the  name  of  the  state  against  that  employer: 

(a)  To  obtain  a  declaratory  judgment  that  the  act  violates  the  provisions 
of  this  chapter; 

(b)  To  enjoin  any  act  that  violates  the  provisions  of  this  chapter  by 
issuance  of  a  temporary  restraining  order  or  preliminary  or  permanent 
injunction,  without  bond,  upon  the  giving  of  appropriate  notice; 

(c)  To  recover  on  behalf  of  the  state  and  its  agencies  actual  damages  or 
restitution;  or 

(d)  To  recover  civil  penalties  of  up  to  twenty-five  thousand  dollars 
($25,000)  per  violation  and  reasonable  expenses,  investigative  costs  and 
attorney's  fees. 

(2)  The  penalties  provided  in  this  section  are  in  addition  to  any  other 
available  remedy  at  law  or  equity. 

(3)  Any  civil  penalty  imposed  pursuant  to  this  section  shall  be  deposited 
in  the  state  general  fund. 

History. 

LC.,  §  39-8304,  as  added  by  2006,  ch.  293, 
§  1,  p.  903. 


STATUTORY  NOTES 


Cross  References. 

Attorney  general,  §  67-1401  et  seq. 
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CHAPTER  84 

TOBACCO  MASTER  SETTLEMENT  AGREEMENT 
COMPLEMENTARY  ACT 

SECTION.  SECTION. 

39-8401.  Findings  and  purpose.  39-8405.  Reporting  of  information  —  Escrow 

39-8402.  Definitions.  installments. 

39-8403.  Certifications  —  Directory  —  Tax  39-8406.  Penalties  and  other  remedies. 

stamps.  39-8407.  Miscellaneous  provisions. 
39-8404.  Agent  for  service  of  process. 

39-8401.  Findings  and  purpose.  —  The  legislature  finds  that  viola- 
tions of  Idaho's  tobacco  master  settlement  agreement  act  threaten  the 
integrity  of  Idaho's  master  settlement  agreement  with  leading  tobacco 
product  manufacturers,  the  fiscal  soundness  of  the  state,  and  the  public 
health.  The  legislature  finds  that  enacting  procedural  enhancements  will 
help  prevent  violations  of  Idaho's  tobacco  master  settlement  agreement  act 
and  thereby  safeguard  the  master  settlement  agreement,  the  fiscal  sound- 
ness of  the  state  and  the  public  health. 

History. 

I.C.,  §  39-8401,  as  added  by  2003,  ch.  33, 
§  2,  p.  145. 

STATUTORY  NOTES 

Cross  References.  39-8401  [39-8501]  to  39-8404  [39-8504]).  The 
s  qqb7ftm  Jnaster  settlement  agreement,  chapter  enacted  by  S.L.  2003,  ch.  231  was 
§  d9-7801  et  seq.  subsequently  amended  and  permanently  re- 
Compiler's  Notes.  designated  as  title  39,  chapter  85,  Idaho  Code, 

Chapters  33  and  231  of  S.L.  2003  each  by  S.L.  2004,  ch.  318. 

purported  to  enact  a  new  chapter  84  in  title  For  more  on  Master  Settlement  Agreement, 

39.  Accordingly,  ch.  33  was  codified  as  title  39,  see     http://www.ag.idaho.gov/tobacco/Master 

chapter  84  (§§  39-8401  to  39-8407)  and  ch.  Settlement  html. 
231  was  codified  as  title  39,  chapter  84  [85]  (§§ 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  P.3d  1109  (2010). 

RESEARCH  REFERENCES 

A.L.R.  —  Validity,  Construction,  Applica-  Various  States,  and  State  Statutes  Imple- 
tion,  and  Effect  of  Master  Settlement  Agree-  menting  Agreement;  Use  and  Distribution  of 
ment  (MSA)  Between  Tobacco  Companies  and      MSA  Proceeds.  25  A.L.R.6th  435. 

39-8402.  Definitions.  —  (1)  "Brand  family"  means  all  styles  of  ciga- 
rettes sold  under  the  same  trademark  and  differentiated  from  one  another 
by  means  of  additional  modifiers  or  descriptors  including,  but  not  limited  to, 
"menthol,"  "lights,"  "kings,"  and  "100s,"  and  includes  any  brand  name  (alone 
or  in  conjunction  with  any  other  word),  trademark,  logo,  symbol,  motto, 
selling  message,  recognizable  pattern  of  colors,  or  any  other  indicia  of 
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product  identification  identical  or  similar  to,  or  identifiable  with,  a  previ- 
ously known  brand  of  cigarettes. 

(2)  "Cigarette"  has  the  same  meaning  as  that  term  is  defined  in  section 
39-7802(d),  Idaho  Code. 

(3)  "Commission"  means  the  state  tax  commission  for  the  state  of  Idaho. 

(4)  "Master  settlement  agreement"  has  the  same  meaning  as  that  term  is 
defined  in  section  39-7802(e),  Idaho  Code. 

(5)  "Nonparticipating  manufacturer"  means  any  tobacco  product  manu- 
facturer that  is  not  a  participating  manufacturer. 

(6)  "Participating  manufacturer"  has  the  same  meaning  as  that  term  is 
defined  in  section  II(jj)  of  the  master  settlement  agreement  and  all  amend- 
ments thereto. 

(7)  "Qualified  escrow  fund"  has  the  same  meaning  as  that  term  is  defined 
in  section  39-7802(f),  Idaho  Code. 

(8)  "Stamping  agent"  means  a  person  who  is  authorized  to  wholesale 
cigarettes  or  is  required  to  affix  tax  stamps  to  packages  or  other  containers 
of  cigarettes  as  well  as  any  person  who  pays  a  tobacco  products  tax  on  "roll 
your  own"  tobacco,  pursuant  to  chapter  25,  title  63,  Idaho  Code. 

(9)  "Tobacco  product  manufacturer"  has  the  same  meaning  as  that  term  is 
defined  in  section  39-7802(i),  Idaho  Code. 

(10)  "Units  sold"  has  the  same  meaning  as  that  term  is  defined  in  section 
39-7802(j),  Idaho  Code. 

History. 

I.C.,  §  39-8402,  as  added  by  2003,  ch.  33, 
§  2,  p.  145;  am.  2006,  ch.  74,  §  1,  p.  227. 

STATUTORY  NOTES 

Cross  References.  any  person  who  pays  a  tobacco  products  tax 

State  tax  commission,  Idaho  Const.,  Art.  on  'roll  your  own'  tobacco,  pursuant  toM  for 
VII,  §  12  and  §  63-101  et  seq.  "under." 

Amendments.  Compiler's  Notes. 

The  2006  amendment,  by  ch.  74,  in  subsec-  The  wordg  enciosed  fn  parentheses  so  ap- 

tion  (8),  substituted  "to  wholesale  cigarettes  peared  in  the  law  as  enacted, 
or  is  required"  for  "or  required"  and  "as  well  as 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Maybee,  148  Idaho  520, 
224  P.3d  1109  (2010). 

39-8403.  Certifications  —  Directory  —  Tax  stamps.  —  (1)  Every 
tobacco  product  manufacturer  whose  cigarettes  are  sold  in  this  state 
whether  directly  or  through  a  wholesaler,  distributor,  retailer  or  similar 
intermediary  or  intermediaries  shall  execute  and  deliver  on  a  form  pre- 
scribed by  the  attorney  general  a  certification  to  the  attorney  general  no 
later  than  the  thirtieth  day  of  April  each  year,  certifying,  under  penalty  of 
perjury,  that,  as  of  the  date  of  such  certification,  such  tobacco  product 
manufacturer  is  either:  a  participating  manufacturer;  or  in  full  compliance 
with  section  39-7803(b),  Idaho  Code,  including  all  quarterly  installment 
payments  required  by  section  39-8405(5),  Idaho  Code. 
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(a)  A  participating  manufacturer  shall  include  in  its  certification  a  list  of 
its  brand  families.  The  participating  manufacturer  shall  update  such  list 
thirty  (30)  days  prior  to  any  addition  to  or  modification  of  its  brand 
families  by  executing  and  delivering  a  supplemental  certification  to  the 
attorney  general. 

(b)  A  nonparticipating  manufacturer  shall  include  in  its  certification  a 
complete  list  of  all  of  its  brand  families  that  were  sold  in  the  state  at  any 
time  during  the  preceding  calendar  year,  or  that  have  been  sold  in  the 
state  at  any  time  during  the  current  calendar  year,  and  shall: 

(i)  List,  for  each  brand  family,  the  number  of  units  sold  in  the  state 

during  the  preceding  calendar  year; 

(ii)  Note,  by  means  of  an  asterisk,  any  brand  family  sold  in  the  state 

during  the  preceding  calendar  year  that  is  no  longer  being  sold  in  the 

state  as  of  the  date  of  such  certification; 

(hi)  Identify  by  name  and  address  any  other  manufacturer  of  such 

brand  families  in  the  preceding  calendar  year  or  the  current  calendar 

year.  The  nonparticipating  manufacturer  shall  update  such  list  thirty 

(30)  days  prior  to  any  addition  to  or  modification  of  its  brand  families  by 

executing  and  delivering  a  supplemental  certification  to  the  attorney 

general; 

(c)  In  the  case  of  a  nonparticipating  manufacturer,  such  certification  shall 
further  certify: 

(i)  That  such  nonparticipating  manufacturer  is  registered  to  do  busi- 
ness in  the  state  or  has  appointed  an  agent  for  service  of  process  and 
provided  notice  thereof  as  required  by  section  39-8404,  Idaho  Code; 
(ii)  That  such  nonparticipating  manufacturer  has: 

1.  Established  and  continues  to  maintain  a  qualified  escrow  fund; 

2.  Executed  a  qualified  escrow  agreement  that  has  been  reviewed 
and  approved  by  the  attorney  general  and  that  governs  the  qualified 
escrow  fund; 

(iii)  That  such  nonparticipating  manufacturer  is  in  full  compliance 

with  section  39-7803(b),  Idaho  Code,  and  this  section,  and  any  rules 

promulgated  pursuant  thereto. 

(iv)l.  The  name,  address,  and  telephone  number  of  the  financial 
institution  where  the  nonparticipating  manufacturer  has  established 
such  qualified  escrow  fund  required  pursuant  to  section  39-7803(b), 
Idaho  Code,  and  all  rules  promulgated  thereto; 

2.  The  account  number  of  such  qualified  escrow  fund  and  any 
subaccount  number  for  the  state  of  Idaho; 

3.  The  amount  such  nonparticipating  manufacturer  placed  in  such 
fund  for  cigarettes  sold  in  the  state  during  the  preceding  calendar 
year,  the  date  and  amount  of  each  such  deposit,  and  such  evidence  or 
verification  as  may  be  deemed  necessary  by  the  attorney  general  to 
confirm  the  foregoing; 

4.  The  amount  and  date  of  any  withdrawal  or  transfer  of  funds  the 
nonparticipating  manufacturer  made  at  any  time  from  such  fund  or 
from  any  other  qualified  escrow  fund  into  which  it  ever  made  escrow 
payments  pursuant  to  section  39-7803(b),  Idaho  Code,  and  all  rules 
promulgated  thereto. 
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(d)  A  tobacco  product  manufacturer  may  not  include  a  brand  family  in  its 
certification  unless: 

(i)  In  the  case  of  a  participating  manufacturer,  said  participating 
manufacturer  affirms  that  the  brand  family  is  to  be  deemed  to  be  its 
cigarettes  for  purposes  of  calculating  its  payments  under  the  master 
settlement  agreement  for  the  relevant  year,  in  the  volume  and  shares 
determined  pursuant  to  the  master  settlement  agreement;  and 
(ii)  In  the  case  of  a  nonparticipating  manufacturer,  said  nonparticipat- 
ing  manufacturer  affirms  that  the  brand  family  is  to  be  deemed  to  be  its 
cigarettes  for  purposes  of  section  39-7803(b),  Idaho  Code.  Nothing  in 
this  section  shall  be  construed  as  limiting  or  otherwise  affecting  the 
state's  right  to  maintain  that  a  brand  family  constitutes  cigarettes  of  a 
different  tobacco  product  manufacturer  for  purposes  of  calculating 
payments  under  the  master  settlement  agreement  or  for  purposes  of 
section  39-7803(b),  Idaho  Code. 

(e)  Tobacco  product  manufacturers  shall  maintain  all  invoices  and  docu- 
mentation of  sales  and  other  such  information  relied  upon  for  such 
certification  for  a  period  of  five  (5)  years,  unless  otherwise  required  by  law 
to  maintain  them  for  a  greater  period  of  time. 

(2)  Not  later  than  September  30,  2003,  the  attorney  general  shall  develop 
and  publish  on  his  website  a  directory  listing  all  tobacco  product  manufac- 
turers that  have  provided  current  and  accurate  certifications  conforming  to 
the  requirements  of  subsection  (1)  of  this  section,  and  all  brand  families  that 
are  listed  in  such  certifications,  except  as  noted  below. 

(a)  The  attorney  general  shall  not  include  or  retain  in  such  directory  the 
name  or  brand  families  of  any  nonparticipating  manufacturer  that  fails  to 
provide  the  required  certification  or  whose  certification  the  attorney 
general  determines  is  not  in  compliance  with  subsections  (l)(b)  and  (c)  of 
this  section,  unless  the  attorney  general  has  determined  that  such 
violation  has  been  cured  to  the  satisfaction  of  the  attorney  general. 

(b)  Neither  a  tobacco  product  manufacturer  nor  a  brand  family  shall  be 
included  or  retained  in  the  directory  if  the  attorney  general  concludes  in 
the  case  of  a  nonparticipating  manufacturer  that: 

(i)  Any  escrow  payment  required  pursuant  to  section  39-7803(b),  Idaho 
Code,  for  any  period  and  for  any  brand  family,  whether  or  not  listed  by 
such  nonparticipating  manufacturer,  has  not  been  fully  paid  into  a 
qualified  escrow  fund  governed  by  a  qualified  escrow  agreement  that 
has  been  approved  by  the  attorney  general;  or 

(ii)  Any  outstanding  final  judgment,  including  interest  thereon,  for  a 
violation  of  Idaho's  tobacco  master  settlement  agreement  act  has  not 
been  fully  satisfied  for  such  brand  family  and  such  manufacturer. 

(c)  The  attorney  general  shall  update  the  directory  as  necessary  in  order 
to  correct  mistakes  and  to  add  or  remove  a  tobacco  product  manufacturer 
or  brand  families  to  keep  the  directory  in  conformity  with  the  require- 
ments of  this  chapter.  The  attorney  general  shall  transmit  by  electronic 
mail,  if  possible,  or  by  other  means  as  are  reasonable  to  each  stamping 
agent,  notice  of  the  addition  to,  or  removal  from,  the  directory  of  any 
tobacco  product  manufacturer  or  brand  family. 

(d)  Every  stamping  agent  shall  provide  and  update  as  necessary  a 
mailing  address  and,  where  available,  an  electronic  mail  address  to  the 
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attorney  general  for  the  purpose  of  receiving  any  notifications  as  may  be 
required  by  this  chapter. 

(3)  It  shall  be  unlawful  for  any  person: 

(a)  To  affix  a  stamp  to  a  package  or  other  container  of  cigarettes  of  a 
tobacco  product  manufacturer  or  brand  family  not  included  in  the 
directory; 

(b)  To  sell,  offer  or  possess  for  sale  in  this  state,  cigarettes  of  a  tobacco 
product  manufacturer  or  brand  family  not  included  in  the  directory; 

(c)  To  acquire,  hold,  own,  possess,  transport,  import,  or  cause  to  be 
imported  cigarettes  that  the  person  knows  or  should  know  are  intended 
for  distribution  or  sale  in  the  state  in  violation  of  this  subsection  (3). 

(4)  Nothing  in  this  chapter  shall  excuse  payment  of  cigarette  taxes  under 
chapter  25,  title  63,  Idaho  Code,  by  any  person  in  regard  to  any  package  or 
other  container  of  cigarettes  not  included  in  the  directory  but  sold  by  that 
person. 

(5)  The  attorney  general  may  condition  certification  of  a  nonparticipating 
tobacco  product  manufacturer  upon  obtaining  from  the  manufacturer  its 
consent  to  be  sued  in  Idaho  district  court  for  purposes  of  the  state  of  Idaho 
enforcing  any  provisions  of  chapter  78  or  84,  title  39,  Idaho  Code,  or  for  the 
state  bringing  a  released  claim  as  that  term  is  defined  by  subsection  (g)  of 
section  39-7802,  Idaho  Code. 

History. 

I.C.,  §  39-8403,  as  added  by  2003,  ch.  33, 
§  2,  p.  145;  am.  2005,  ch.  40,  §  1,  p.  160. 

STATUTORY  NOTES 

Cross  References.  product  manufacturers  and  brand  families, 

Attorney  general,  §  67-1401  et  seq.  see  http://www.ag.idaho.gov/tobacco/directory 

Compiler's  Notes.  main.html. 
For  current  directory  of  compliant  tobacco 

JUDICIAL  DECISIONS 

Analysis 

Federal  preemption. 
Interstate  commerce. 

Federal  Preemption.  Interstate  Commerce. 

State's  lawsuit  against  a  company  owned  by  This  section  clearly  prohibits  selling    or 

a  Native  American  for  violations  of  this  sec-  offering  for  sale,  noncompliant  cigarettes   in 

tion  and  §  63-2503  was  not  subject  to  com-  Idaho.    It    does    not    facially    discriminate 

plete  preemption  by  federal  law  because  the  against  interstate  commerce,  but  prohibits 

state  has  authority  to  impose  taxes  on  ciga-  both  intrastate  and  interstate  parties  from 

rette  sales  between  tribe  members  and  non-  selling,  or  offering  for  sale,  such  cigarettes 

members.  Idaho  v.  Native  Wholesale  Supply  State  v.  Maybee,  148  Idaho  520    224  R3d 

Co.,  Case  No.  08-CV-396-S-EJL,  2009  U.S.  1109,  cert,  denied,  -  U.S.  -  131  S  Ct  150 

Dist.  LEXIS  28688  (D.  Idaho  Apr.  6,  2009).  178  L.  Ed.  2d  37  (2010). 

39-8404.  Agent  for  service  of  process*  —  (1)  Any  nonresident  or 
foreign  nonparticipating  manufacturer  that  has  not  registered  to  do  busi- 
ness in  this  state  as  a  foreign  corporation  or  business  entity  shall,  as  a 
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condition  precedent  to  having  its  brand  families  listed  or  retained  in  the 
directory,  appoint  and  continually  engage  without  interruption  the  services 
of  an  agent  in  this  state  to  act  as  agent  for  the  service  of  process  on  whom 
all  process,  and  any  action  or  proceeding  against  it  concerning  or  arising  out 
of  the  enforcement  of  this  chapter  and  Idaho's  tobacco  master  settlement 
agreement  act,  may  be  served  in  any  manner  authorized  by  law.  Such 
service  shall  constitute  legal  and  valid  service  of  process  on  the  nonpartic- 
ipating  manufacturer.  The  nonparticipating  manufacturer  shall  provide  the 
name,  address,  phone  number  and  proof  of  the  appointment  and  availability 
of  such  agent  to,  and  to  the  satisfaction  of,  the  attorney  general. 

(2)  The  nonparticipating  manufacturer  shall  provide  notice  to  the  attor- 
ney general  thirty  (30)  calendar  days  prior  to  termination  of  the  authority  of 
an  agent  and  shall  further  provide  proof  to  the  satisfaction  of  the  attorney 
general  of  the  appointment  of  a  new  agent  no  less  than  five  (5)  calendar  days 
prior  to  the  termination  of  an  existing  agent  appointment.  In  the  event  an 
agent  terminates  an  agency  appointment,  the  nonparticipating  manufac- 
turer shall  notify  the  attorney  general  of  said  termination  within  five  (5) 
calendar  days  and  shall  include  proof  to  the  satisfaction  of  the  attorney 
general  of  the  appointment  of  a  new  agent. 

(3)  Any  nonparticipating  manufacturer  whose  products  are  sold  in  this 
state,  without  appointing  or  designating  an  agent  as  herein  required,  shall 
be  deemed  to  have  appointed  the  secretary  of  state  as  such  agent  and  may 
be  proceeded  against  in  courts  of  this  state  by  service  of  process  upon  the 
secretary  of  state;  however,  the  appointment  of  the  secretary  of  state  as  such 
agent  shall  not  satisfy  the  condition  precedent  to  having  its  brand  families 
listed  or  retained  in  the  directory. 

History. 

I.C.,  §  39-8404,  as  added  by  2003,  ch.  33, 
§  2,  p.  145. 

STATUTORY  NOTES 

Cross  References.  Tobacco    master    settlement    agreement, 

Attorney  general*  §  67-1401  et  seq.  §  39-7801  et  seq. 

Secretary  of  state,  §  67-901  et  seq. 

39-8405.    Reporting  of  information  —  Escrow  installments.  — 

(1)  Not  later  than  twenty  (20)  calendar  days  after  the  end  of  each  calendar 
quarter,  and  more  frequently  if  so  directed  by  the  attorney  general,  each 
stamping  agent  shall  submit  such  information  as  the  attorney  general 
requires  to  facilitate  compliance  with  this  chapter  including,  but  not  limited 
to,  a  list  by  brand  family  of  the  total  number  of  cigarettes  for  which  the 
stamping  agent  affixed  stamps  during  the  previous  calendar  quarter  or 
otherwise  paid  the  tax  due  for  such  cigarettes.  The  stamping  agent  shall 
maintain,  and  make  available  to  the  attorney  general,  all  invoices  and 
documentation  of  sales  of  all  nonparticipating  manufacturer  cigarettes  and 
any  other  information  relied  upon  in  reporting  to  the  attorney  general  for  a 
period  of  five  (5)  years. 

(2)  The  commission  is  authorized  to  disclose  to  the  attorney  general  any 
information  received  under  this  chapter  or  Idaho's  tobacco  master  settle- 
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ment  agreement  act  and  requested  by  the  attorney  general  for  purposes  of 
determining  compliance  with  and  enforcing  the  provisions  of  this  chapter. 
The  commission  and  attorney  general  shall  share  with  each  other  the 
information  received  under  this  chapter  or  chapter  25,  title  63,  Idaho  Code, 
and  may  share  such  information  with  other  federal,  state  or  local  agencies 
only  for  purposes  of  enforcement  of  this  chapter,  Idaho's  tobacco  master 
settlement  agreement  act,  or  corresponding  laws  of  other  states. 

(3)  The  attorney  general  may  require  at  any  time  from  the  nonpartici- 
pating  manufacturer  proof,  from  the  financial  institution  in  which  such 
manufacturer  has  established  a  qualified  escrow  fund  for  the  purpose  of 
compliance  with  Idaho's  tobacco  master  settlement  agreement  act,  of  the 
amount  of  money  in  such  fund,  exclusive  of  interest,  and  the  amount  and 
date  of  each  deposit  to  the  fund,  and  the  amount  and  date  of  each 
withdrawal  from  the  fund. 

(4)  In  addition  to  the  information  required  to  be  submitted  pursuant  to 
this  chapter,  the  attorney  general  may  require  a  stamping  agent  or  tobacco 
product  manufacturer  to  submit  any  additional  information  including,  but 
not  limited  to,  samples  of  the  packaging  or  labeling  of  each  brand  family,  as 
is  necessary  to  enable  the  attorney  general  to  determine  whether  a  tobacco 
product  manufacturer  or  stamping  agent  is  in  compliance  with  this  chapter. 

(5)  To  promote  compliance  with  the  provisions  of  this  chapter,  the 
attorney  general  may  promulgate  rules  requiring  a  tobacco  product  manu- 
facturer subject  to  the  requirements  of  section  39-7803(b),  Idaho  Code,  to 
make  the  escrow  deposits  required  in  quarterly  installments  during  the 
year  in  which  the  sales  covered  by  such  deposits  are  made.  The  attorney 
general  may  require  production  of  information  sufficient  to  enable  the 
attorney  general  to  determine  the  adequacy  of  the  amount  of  the  install- 
ment deposit. 

History. 

I.C.,  §  39-8405,  as  added  by  2003,  ch.  33, 
§  2,  p.  145. 

STATUTORY  NOTES 

Cross  References.  Tobacco    master    settlement    agreement, 

Attorney  general,  §  67-1401  et  seq.  §  39-7801  et  seq. 

39-8406.  Penalties  and  other  remedies.  —  (1)  Each  stamp  affixed, 
each  sale  or  offer  to  sell,  and  each  cigarette  possessed  in  violation  of  section 
39-8403(3),  Idaho  Code,  shall  constitute  a  separate  violation.  For  each 
violation  hereof,  the  district  court  may  impose  a  civil  penalty  in  an  amount 
not  to  exceed  the  greater  of  five  hundred  percent  (500%)  of  the  retail  value 
of  the  cigarettes  or  five  thousand  dollars  ($5,000)  upon  a  determination  of 
violation  of  section  39-8403(3),  Idaho  Code,  or  any  rule  adopted  pursuant 
thereto. 

(2)  In  addition  to  or  in  lieu  of  any  other  civil  or  criminal  remedy  provided 
by  law,  upon  a  determination  that  a  stamping  agent  has  violated  section 
39-8403(3),  Idaho  Code,  or  any  rule  adopted  pursuant  thereto,  the  commis- 
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sion  may  revoke  or  suspend  the  license  of  any  stamping  agent  in  the  manner 
provided  by  law. 

(3)  Any  cigarettes  that  have  had  stamps  affixed,  been  sold,  offered  for  sale 
or  possessed  for  sale  in  this  state  in  violation  of  section  39-8403(3)  shall  be 
deemed  contraband  under  section  63-2513,  Idaho  Code,  and  such  cigarettes 
shall  be  subject  to  seizure  and  forfeiture  by  the  commission  as  provided  in 
such  section,  and  all  such  cigarettes  so  seized  and  forfeited  shall  be 
destroyed  and  not  resold. 

(4)  The  attorney  general  may  seek  an  injunction  to  prevent  or  restrain  a 
threatened  or  actual  violation  of  section  39-8403(3),  39-8405(1)  or  39- 
8405(4),  Idaho  Code,  by  a  stamping  agent  and  to  compel  the  stamping  agent 
to  comply  with  such  subsections. 

(5)  A  person  who  violates  section  39-8403(3),  Idaho  Code,  engages  in  an 
unfair  and  deceptive  trade  practice  in  violation  of  the  Idaho  consumer 
protection  act,  chapter  6,  title  48,  Idaho  Code. 

History. 

I.C.,  §  39-8406,  as  added  by  2003,  ch.  33, 
§  2,  p.  145. 

39-8407.  Miscellaneous  provisions,  —  (1)  A  determination  of  the 
attorney  general  to  exclude  or  remove  from  the  directory  a  brand  family  or 
tobacco  product  manufacturer  shall  be  subject  to  review  in  the  manner 
prescribed  by  Idaho's  administrative  procedure  act. 

(2)  No  person  shall  be  issued  a  license  or  granted  a  renewal  of  a  license 
to  act  as  a  stamping  agent  unless  such  person  has  certified,  in  writing,  that 
such  person  will  comply  fully  with  this  chapter. 

(3)  For  the  year  2003,  the  first  report  of  stamping  agents  required  by 
section  39-8405(1),  Idaho  Code,  shall  be  due  thirty  (30)  calendar  days  after 
the  effective  date  of  this  chapter;  the  certifications  by  a  tobacco  product 
manufacturer  described  in  section  39-8403(1),  Idaho  Code,  shall  be  due 
forty-five  (45)  days  after  such  effective  date;  and  the  directory  described  in 
section  39-8403(2),  Idaho  Code,  shall  be  published  or  made  available  within 
ninety  (90)  calendar  days  after  such  effective  date. 

(4)  The  commission  and  the  attorney  general  may  promulgate  rules 
necessary  to  effect  the  purposes  of  this  chapter. 

(5)  In  any  action  brought  by  the  attorney  general  to  enforce  this  chapter, 
the  attorney  general  shall  be  entitled  to  recover  the  costs  of  investigation, 
expert  witness  fees,  costs  of  the  action  and  reasonable  attorney's  fees. 

(6)  If  a  court  determines  that  a  person  has  violated  this  chapter,  the  court 
shall  order  any  profits,  gain,  gross  receipts  or  other  benefit  from  the 
violation  to  be  disgorged  and  paid  to  the  state  treasurer  for  deposit  in  the 
general  fund.  Unless  otherwise  expressly  provided  the  remedies  or  penalties 
provided  by  this  chapter  are  cumulative  to  each  other  and  to  the  remedies 
or  penalties  available  under  all  other  laws  of  this  state. 

(7)  If  a  court  of  competent  jurisdiction  finds  that  the  provisions  of  this 
chapter  and  of  the  Idaho  tobacco  master  settlement  agreement  act  conflict 
and  cannot  be  harmonized,  then  such  provisions  of  the  Idaho  tobacco  master 
settlement  agreement  act,  chapter  78,  title  39,  Idaho  Code,  shall  control.  If 
any  section,  subsection,  subdivision,  paragraph,  sentence,  clause  or  phrase 
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of  this  chapter  causes  the  Idaho  tobacco  master  settlement  agreement  act  to 
no  longer  constitute  a  qualifying  or  model  statute,  as  those  terms  are 
defined  in  the  master  settlement  agreement,  then  that  portion  of  this 
chapter  shall  not  be  valid.  If  any  section,  subsection,  subdivision,  para- 
graph, sentence,  clause  or  phrase  of  this  chapter  is  for  any  reason  held  to  be 
invalid,  unlawful  or  unconstitutional,  such  decision  shall  not  affect  the 
validity  of  the  remaining  portions  of  this  chapter  or  any  part  thereof. 

History. 

LC.,  §  39-8407,  as  added  by  2003,  ch.  33, 
§  2,  p.  145. 

STATUTORY  NOTES 

Cross  References.  ter,"  and  similar  phrases,  in  subsection  (3) 

Administrative  procedure  act,  §  67-5201  et  refers  to  the  effective  date  of  S.L.  2003,  ch.  33, 
seq.  which  was  July  1,  2003. 

Compilers  Notes. 
The  phrase  "the  effective  date  of  this  chap- 

JUDICIAL  DECISIONS 

Attorney  Fees.  applies  and  is  interpreted  to  permit  the  attor- 

When  the  state  sued  an  online  proprietor  ney  general  to  recover  attorney  fees  when  the 

who  sold  noncompliant  cigarettes  to  Idaho  attorney  general  is  the  prevailing  party.  State 

consumers  without  a  permit  m  violation  of  v.  Maybee,  148  Idaho  520,  224  P.3d  1109,  cert, 

this    chapter,    the    district    court    properly  denied;  _  U>S.  __  131  S.  Ct.  150,  178  L.  Ed. 

awarded  the  state  summary  judgment  and  2d  37  (2010) 
attorney  fees.  Subsection  (5)  of  this  section 

CHAPTER  85 

LAKE  PEND  OREILLE,  PEND  OREILLE  RIVER, 
PRIEST  LAKE  AND  PRIEST  RIVER  COMMISSION 

SECTION.  SECTION. 

39-8501.  Creation  ofLakePend  Oreille,  Pend  39-8504.  Lake   Pend   Oreille,   Pend   Oreille 

Oreille  River,  Priest  Lake  and  River,  Priest  Lake  and  Priest 

Priest  River  commission.  River  commission  fund  estab- 

39-8502.  Membership.  lished. 

39-8503.  Duties  of  the  commission. 

39-8501.  Creation  of  Lake  Pend  Oreille,  Pend  Oreille  River, 
Priest  Lake  and  Priest  River  commission.  —  There  is  hereby  created  in 
the  area  in  and  around  Bonner  county,  the  Lake  Pend  Oreille,  Pend  Oreille 
River,  Priest  Lake  and  Priest  River  commission. 

History.  §  i?  p.  590;  am.  and  redesig.  2004,  ch.  318, 

LC,  §  39-8401,  as  added  by  2003,  ch.  231,      §  7,  p.  892. 

STATUTORY  NOTES 

Compiler's  Notes.  39.  Accordingly,  ch.  33  was  codified  as  title  39, 

Chapters  33  and  231  of  S.L.  2003  each      chapter  84  (§§  39-8401  to  39-8407)  and  ch. 

purported  to  enact  a  new  chapter  84  in  title      231  was  codified  as  title  39,  chapter  84[85]  (§§ 
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39-8401  [39-8501]  to  39-8404  [39-8504]).  The      Effective  Dates. 

chapter  enacted  by  S.L.  2003,  ch.  231  was  Section  14  of  S.L.  2004,  ch.  318  declared  an 

amended  and  permanently  redesignated  as      emergency.  Approved  March  24,  2004. 

title  39,  chapter  85,  Idaho  Code,  by  SX.  2004, 

ch.  318. 

For  more  on  the  Pend  Oreille  basin  commis- 
sion, see  http://lakescommission.com 

39-8502.  Membership,  — ■  The  commission  shall  consist  of  seven  (7) 
members  as  follows:  a  chairman  and  four  (4)  members  who  may  be  residents 
of  the  county  of  Bonner  and  shall  be  selected  by  the  governor;  the  regional 
director  of  the  United  States  fish  and  wildlife  service;  and  the  attorney 
general  of  the  state  of  Idaho  or  the  attorney  general's  designee.  The  governor 
of  the  state  of  Montana  or  the  Montana  governor's  designee  shall  be  an  ex 
officio  member  of  the  commission.  The  terms  of  the  members  shall  be  three 
(3)  years  with  the  initial  term  to  be  staggered  in  terms  of  one  (1),  two  (2)  and 
three  (3)  years  by  the  governor  when  he  makes  the  appointment.  A  majority 
of  the  commission  shall  constitute  a  quorum  for  the  transaction  of  business. 
The  chairman  and  the  four  (4)  members  appointed  by  the  governor  shall  be 
confirmed  by  the  senate.  Members  shall  be  compensated  as  provided  in 
section  59-509(b),  Idaho  Code. 

History-  §  1>  P-  590J  am-  and  redesig.  2004,  ch.  318, 

I.C.,  §  39-8402,  as  added  by  2003,  ch.  231,      §  8,  p.  892. 

STATUTORY  NOTES 

Cross  References. 

Attorney  general,  §  67-1401  et  seq. 

Effective  Dates. 

Section  14  of  S.L.  2004,  ch.  318  declared  an 
emergency.  Approved  March  24,  2004. 

39-8503.  Duties  of  the  commission.  —  (1)  The  Lake  Pend  Oreille, 
Pend  Oreille  River,  Priest  Lake  and  Priest  River  commission  shall  have  the 
duty  to  study,  investigate  and  select  ways  and  means  of  controlling  the 
water  quality  and  water  quantity  as  they  relate  to  waters  of  Lake  Pend 
Oreille,  Pend  Oreille  River,  Priest  Lake  and  Priest  River  for  the  communi- 
ties' interests  and  interests  of  the  state  of  Idaho  and  for  the  survival  of  the 
native  species  of  fish  contiguous  to  the  Pend  Oreille  Priest  Basin.  Those 
species  are  bull  trout,  westslope  cutthroat,  mountain  white  fish,  pike 
minnow  and  the  forage  base  for  bull  trout  and  kokanee  salmon.  The 
commission  shall  have  the  authority  to  study,  investigate,  develop  and  select 
strategies  with  the  department  of  water  resources,  the  department  of 
environmental  quality,  the  department  of  fish  and  game,  the  department  of 
lands,  the  United  States  fish  and  wildlife  service,  and  the  U.S.  army  corps 
of  engineers  for  the  preservation  of  the  said  species  of  native  fish,  scenic 
beauty,  health,  recreation,  transportation  and  commercial  purposes  neces- 
sary and  desirable  for  all  the  inhabitants  of  the  state.  The  commission  shall 
also  have  the  authority  to  receive  and  direct  any  mitigation  moneys  into  the 
Lake  Pend  Oreille,  Pend  Oreille  River,  Priest  Lake  and  Priest  River 
commission  fund  created  in  section  39-8504,  Idaho  Code. 

(2)  Nothing  in  this  section  shall  be  construed  to  authorize  the  commission 
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to  establish  or  require  minimum  stream  flows  or  lake  levels,  which  may  only 
be  established  under  the  provisions  of  chapter  15,  title  42,  Idaho  Code. 

History.  §  l,  p.  59O;  am.  and  redesig.  2004,  ch.  318, 

I.C.,  §  39-8403,  as  added  by  2003,  ch.  231,      §  9,  p.  892. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

Department     of    environmental     quality,  For  more  on  the  Pend  Oreille  basin  commis- 

§  56-1001  et  seq.  siori)  see  http://lakescommission.com 

Department  offish  and  game,  §  36-101  et 

seq.  Effective  Dates. 

Department  of  lands,  §  58-101  et  seq.  Section  14  of  S.L.  2004,  ch.  318  declared  an 

Department  of  water  resources,  §  42-1701  emergency.  Approved  March  24,  2004. 
et  seq. 

39-8504.  Lake  Pend  Oreille,  Pend  Oreille  River,  Priest  Lake  and 
Priest  River  commission  fund  established.  —  There  is  hereby  created 
in  the  state  treasury  the  Lake  Pend  Oreille,  Pend  Oreille  River,  Priest  Lake 
and  Priest  River  commission  fund.  Moneys  in  the  fund  may  consist  of 
appropriations,  federal  funds,  mitigation  moneys,  donations  or  moneys  of 
any  source.  Moneys  in  the  fund  may  be  dispersed  for  necessary  corrective 
actions  to  complete  the  corrective  measures  as  they  pertain  to  duties  of  the 
commission  created  under  this  chapter.  The  release  of  any  mitigation  funds 
from  the  fund  shall  be  authorized  by  the  state  board  of  examiners.  Moneys 
in  the  fund  may  be  used  to  pay  the  administrative  costs  of  the  commission. 

History.  §  ^  p.  590;  am.  and  redesig.  2004,  ch.  318, 

I.C.,  §  39-8404,  as  added  by  2003,  ch.  231,      §  10,  p.  892. 

STATUTORY  NOTES 

Cross  References. 

State  board  of  examiners,  §  67-2001  et  seq. 

Effective  Dates. 

Section  14  of  S.L.  2004,  ch.  318  declared  an 
emergency.  Approved  March  24,  2004. 

CHAPTER  86 
IDAHO  ELEVATOR  SAFETY  CODE  ACT 

SECTION.  SECTION. 

39-8601.  Short  title.  39-8609.  Responsibility    for    operation    and 

39-8602.  Legislative  findings  and  intent.  maintenance     of    equipment 

39-8603.  Definitions.  QQ  Qfi1A    ™       and  for  Pf.^dic  tests. 

<*Q  Aftfu    F«frtWQW^+  39-8610.  Temporary  certificate  to  operate. 

39-8604.  Enforcement.  39-8611.  Certificate  to  operate. 

39-8605.  Administrator's     rulemaking     au-  39-8612.  Operation  without  certificate  may 

thority  be  enjoined. 

39-8606.  Scope  -  Exemptions.  39-8613.  Order  to  discontinue  operation  - 
qq  ocrw    t          *•  Notice  —  Conditions  —  Con- 

39-8607.  Inspections.  + .       /*  A   ,  r,  •        r 
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SECTION.  SECTION. 

39-8616.  Fees.  39-8621.  No  limitation  or  assumption  of  lia- 

39-8617.  Annual  renewal.  bility. 

39-8618.  Inspection  reports  and  compliance  39-8622.  Accidents  —  Report  and  mvestiga- 

agreements.  tion  —  Cessation  of  use  — 

39-8619.  Violations  —  Misdemeanors.  Removal  of  damaged  parts. 

39-8620.  Civil  penalty  for  violation  of  chapter  39-8623.  Idaho  elevator  safety  fund  estab- 

—  Notice.  lished. 

39-8601.  Short  title.  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Elevator  Safety  Code  Act." 

History. 

LC.?  §  39-8601,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8602.  Legislative  findings  and  intent.  —  (1)  The  purpose  of  this 
chapter  is  to  provide  for  safety  of  life  and  limb  and  to  ensure  that  the  safe 
design,  mechanical  and  electrical  operation,  erection,  installation,  alter- 
ation, maintenance,  inspection  and  repair  of  elevators,  escalators,  moving 
walks,  platform  lifts,  material  lifts,  and  dumbwaiters,  and  all  such  opera- 
tion, erection,  installation,  alteration,  maintenance,  inspection  and  repair 
subject  to  the  provisions  of  this  chapter  shall  be  reasonably  safe  to  persons 
and  property  and  in  conformity  with  the  provisions  of  this  chapter.  The  use 
of  unsafe  and  defective  lifting  devices  imposes  a  substantial  probability  of 
serious  and  preventable  injury  to  employees  and  the  public  exposed  to 
unsafe  conditions.  The  prevention  of  these  injuries  and  the  protection  of 
employees  and  the  public  from  unsafe  conditions  is  in  the  best  interest  of  the 
people  of  this  state.  Personnel  performing  work  covered  by  this  chapter 
must,  by  documented  training  or  experience  or  both,  be  familiar  with  the 
operation  and  safety  functions  of  the  components  and  equipment  and  be 
licensed  in  accordance  with  this  chapter.  Training  and  experience  shall 
include,  but  are  not  limited  to,  recognizing  the  safety  hazards  and  perform- 
ing the  procedures  to  which  they  are  assigned  in  conformance  with  the 
requirements  of  this  chapter.  This  chapter  establishes  the  minimum  accept- 
able standards  for  personnel  performing  all  inspections  required  in  this 
chapter. 

(2)  This  chapter  is  not  intended  to  prevent  the  use  of  systems,  methods  or 
devices  of  equivalent  or  superior  quality,  strength,  fire  resistance,  code 
effectiveness,  durability  and  safety  to  those  required  by  this  chapter, 
provided  that  there  is  technical  documentation  to  demonstrate  the  equiva- 
lency of  the  system,  method  or  device,  as  prescribed  in  this  chapter  and  the 
rules  adopted  under  this  chapter. 

History. 

I.C.,  §  39-8602,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8603,  Definitions.  —  As  used  in  this  chapter,  the  terms  defined  in 
this  section  shall  have  the  following  meanings  unless  the  context  clearly 
indicates  another  meaning: 
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(1)  "Administrator"  means  the  administrator  of  the  division  of  building 
safety  for  the  state  of  Idaho. 

(2)  "ANSI"  means  the  American  national  standards  institute. 

(3)  "ASME"  means  the  American  society  of  mechanical  engineers. 

(4)  "Conveyance"  includes  elevators,  escalators,  moving  walks,  platform 
lifts,  material  lifts,  and  dumbwaiters. 

(5)  "Division"  means  the  Idaho  division  of  building  safety. 

(6)  "Dumbwaiter"  means  a  hoisting  and  lowering  mechanism  equipped 
with  a  car  of  limited  size  that  is  used  exclusively  for  carrying  materials  and 
that  moves  in  guide  rails  and  serves  two  (2)  or  more  landings. 

(7)  "Elevator"  means  a  hoisting  or  lowering  machine  equipped  with  a  car 
or  platform  that  moves  in  guides  and  services  two  (2)  or  more  floors  or 
landings  of  a  building  or  structure. 

(8)  "Escalator"  means  a  power-driven,  inclined,  continuous  stairway  used 
for  raising  and  lowering  passengers. 

(9)  "Installation"  means  a  complete  conveyance  including  any  hoistway, 
hoistway  enclosures  and  related  construction,  and  all  machinery  and 
equipment  for  its  operation. 

(a)  "Existing  installation"  means  an  installation  that  has  been  completed 
or  upon  which  construction  was  commenced  prior  to  July  1,  2004. 

(b)  "New  installation"  means  any  installation  not  classified  as  an  existing 
installation  by  definition,  or  an  existing  conveyance  moved  to  a  new 
location  subsequent  to  July  1,  2004. 

(10)  "Maintenance"  means  a  process  of  routine  examination,  lubrication, 
cleaning,  adjustment,  and  replacement  of  parts  for  the  performance  in 
accordance  with  applicable  code  requirements. 

(11)  "Major  alteration"  means  any  change  to  equipment  or  other  mainte- 
nance, repair  or  replacement  where  work  is  defined  by  any  applicable  code 
requirement. 

(12)  "Material  lift"  means  a  hoisting  and  lowering  mechanism  normally 
classified  as  an  elevator,  equipped  with  a  car  that  moves  within  a  guide 
system  installed  at  an  angle  of  greater  than  seventy  degrees  (70°)  from  the 
horizontal,  serving  two  (2)  or  more  landings,  for  the  purpose  of  transporting 
materials  which  are  manually  or  automatically  loaded  or  unloaded. 

(13)  "Modernization"  means  the  replacing  or  upgrading  of  any  major 
operating  component(s)  of  a  conveyance. 

(14)  "Moving  walks"  means  a  type  of  passenger-carrying  device  on  which 
passengers  stand  or  walk  and  in  which  the  passenger-carrying  surface 
remains  parallel  to  its  direction  of  motion  and  is  uninterrupted. 

(15)  "Owner"  includes  the  designated  agent  or  representative  of  the 
owner. 

(16)  "Platform  lift"  means  a  hoisting  and  lowering  mechanism  that  moves 
within  a  guide  system  and  serves  two  (2)  or  more  landings,  and  may  include 
vertical  or  inclined  platform  lifts  used  by  persons  who  are  mobility  impaired. 

(17)  "Private  residence"  means  a  separate  dwelling  or  a  separate  apart- 
ment in  a  multiple  dwelling  occupied  only  by  the  members  of  a  single  family 
unit. 

(18)  "Qualified  elevator  inspector"  or  "QEP  means  a  person  who  is 
currently  certified  by  the  National  Association  of  Elevator  Safety  Authori- 
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ties  International  (NAESA  International)  accredited  certifying  organization 
as  meeting  the  requirements  of  the  NAESA  International  QEI-1  standard, 
and  who  is  employed  by  or  under  contract  to  the  division  of  building  safety. 

(19)  "Repair"  means  the  process  of  rehabilitation,  upgrading  or  replace- 
ment of  parts  that  are  basically  the  same  as  the  originals  for  the  purpose  of 
ensuring  performance  in  accordance  with  the  applicable  code  requirements. 

(20)  "Replacement"  means  the  substitution  of  a  device  or  component  in  its 
entirety  with  a  new  unit  that  is  basically  the  same  as  the  original  for  the 
purpose  of  ensuring  performance  in  accordance  with  the  applicable  code 
requirements. 

History. 

I.C.,  §  39-8603,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

STATUTORY  NOTES 

Cross  References.  For  more  on  the  American  society  of  me- 

Division  of  building  safety,  §  67-2601A.  chanical  engineers,  see  http://www.asrne.org. 


Compiler's  Notes. 


For  more   on  NAESA  International,   see 


For  more  on  the  American  national  stan-      http://naesai.org. 
dards  institute,  see  http://ansi.org. 

39-8604.  Enforcement.  —  The  administrator  shall  enforce  the  provi- 
sions of  this  chapter.  Local  governments  shall  not  adopt  codes  or  institute 
enforcement  programs  with  regard  to  conveyances. 

History. 

I.C.,  §  39-8604,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8605.  Administrator's  rulemaking  authority.  —  The  administra- 
tor may  adopt  rules  and  codes  governing  the  operation,  installation, 
alteration,  maintenance,  inspection  and  repair  of  conveyances  and  shall 
adopt  minimum  standards  governing  existing  installations.  The  adminis- 
trator may  adopt  such  rules  and  fees  as  are  reasonably  necessary  to 
establish  and  administer  the  provisions  of  this  chapter. 

History. 

I.C.,  §  39-8605,  as  added  by  2004,  ch.  359, 
§  1,  P.  1067. 

39-8606.  Scope  —  Exemptions.  —  The  provisions  of  this  chapter  shall 
apply  to  all  conveyances  within  the  state  of  Idaho  except  the  following: 

(1)  Conveyances  located  in  private  residences; 

(2)  Conveyances  in  federally-owned  facilities; 

(3)  Conveyances  permanently  removed  from  service  or  made  effectively 
inoperative;  and 

(4)  Conveyances  erected  temporarily  for  use  only  during  construction 
work  that  are  of  such  a  design  that  they  must  be  operated  by  a  workman 
stationed  at  the  hoisting  machine. 


317  IDAHO  ELEVATOR  SAFETY  CODE  ACT  39-8609 

History, 

I.C.,  §  39-8606,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8607.  Inspections,  —  On  and  after  July  1,  2004,  all  installations 
and  periodic  inspections  required  by  this  chapter  shall  be  performed  by  a 
QEI  as  denned  in  this  chapter. 

History. 

I.C.,  §  39-8607,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8608.  Installation  permits  required  —  Application  —  Posting 
—  Exceptions  —  Other  licenses,  permits  and  inspections.  —  (1)  On 
and  after  July  1,  2004,  it  shall  be  unlawful  for  any  person  to  do,  or  cause  or 
permit  to  be  done,  whether  acting  as  principal,  agent  or  employee,  any 
installation  or  major  alteration  of  any  conveyance  in  the  state  of  Idaho 
without  first  procuring  an  installation  permit  from  the  division  of  building 
safety  authorizing  the  work  to  be  done. 

(2)  The  owner  of  a  conveyance  shall  submit  an  application  for  the  permit 
in  a  form  that  the  division  may  prescribe.  A  copy  of  the  plans  or  specifica- 
tions for  the  installation,  erection,  major  alteration,  or  relocation  shall  be 
attached  to  the  permit  application. 

(3)  The  permit  issued  by  the  division  shall  be  kept  posted  conspicuously 
at  the  site  of  installation. 

(4)  No  installation  permit  is  required  for  repairs  and  replacement  nor- 
mally necessary  for  maintenance  and  made  with  parts  of  equivalent 
materials,  strength  and  design,  or  for  installations  and  major  alterations 
that  have  been  commenced  prior  to  July  1,  2004,  or  for  new  installations  let 
for  bid  prior  to  November  1,  2002. 

(5)  The  installation  permit  and  inspections  required  in  this  chapter  are 
not  exclusive.  Installations  and  major  alterations  of  conveyances  as  herein 
defined  may  be  subject  to  licensing,  permitting  and  inspection  requirements 
set  forth  in  other  provisions  of  law. 

History. 

I.C.,  §  39-8608,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

STATUTORY  NOTES 

Cross  References. 

Division  of  building  safety,  §  67-260 1A. 

39-8609.  Responsibility  for  operation  and  maintenance  of  equip- 
ment and  for  periodic  tests.  —  (1)  The  person  installing  or  altering  a 
conveyance  is  responsible  for  its  operation  and  maintenance  until  the 
division  has  issued  an  operating  certificate  for  the  conveyance.  The  owner  is 
responsible  for  all  tests  of  a  new,  relocated  or  altered  conveyance  until  the 
division  has  issued  an  operating  permit  for  the  conveyance. 

(2)  The  owner  shall  be  responsible  for  the  safe  operation  and  proper 
maintenance  of  the  conveyance  after  the  division  has  issued  the  operating 
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certificate  and  also  during  the  period  of  effectiveness  of  any  temporary 
operating  permit.  The  owner  shall  be  responsible  for  assuring  that  all 
required  periodic  tests  are  performed  by  a  QEI  as  defined  in  this  chapter. 

History. 

I.C.,  §  39-8609,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8610.  Temporary  certificate  to  operate,  —  A  temporary  certifi- 
cate to  operate  may  be  issued  by  the  administrator.  No  temporary  certificate 
shall  be  issued  when  life-safety  nonconformances  are  present.  Before  the 
expiration  of  the  temporary  certificate,  the  conveyance  shall  be  reinspected 
and  a  five  (5)  year  certificate  to  operate  shall  be  issued  or  the  conveyance 
shall  be  put  out  of  service. 

History. 

I.C.,  §  39-8610,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067;  am.  2011,  ch.  24,  §  1,  p.  65. 

STATUTORY  NOTES 

Amendments.  and  substituted  "the  temporary  certificate" 

The  2011  amendment,  by  ch.  24,  deleted  for  "sixty  (60)  days"  and  "five  (5)year  certifi- 

"and  shall  be  effective  for  not  more  than  sixty  cate"  for  "permanent  certificate"  in  the  last 

(60)  days"  from  the  end  of  the  first  sentence  sentence. 

39-8611.  Certificate  to  operate.  —  (1)  Inspection  and  certificate.  No 
conveyance  shall  be  placed  into  operation  until  an  inspection  has  been 
performed  and  a  certificate  to  operate  has  been  issued  by  the  division. 

(2)  Inspection  prior  to  issuance.  A  certificate  to  operate  may  be  issued 
only  if,  after  a  thorough  inspection,  the  QEI  finds  that  the  conveyance  meets 
the  required  safety  standards.  If  the  conveyance  is  found  to  be  unsafe,  the 
division  shall  prohibit  the  use  of  the  conveyance  until  it  is  made  safe. 
Conveyances  shall  comply  with  the  codes  set  forth  in  section  39-8614,  Idaho 

Code. 

(3)  Term  of  certificate.  A  certificate  to  operate  shall  be  in  effect  for  five  (5) 
years,  provided  that  the  conveyance  continues  to  meet  the  requirements  of 
the  appropriate  codes  as  evidenced  by  annual  inspections. 

(4)  Revocation  of  certificate.  The  certificate  to  operate  shall  remain  the 
property  of  the  state  of  Idaho  and  may  be  revoked  at  any  time  if  the 
conveyance  fails  to  meet  the  requirements  of  the  appropriate  codes  or  if  the 
annual  certification  fee  is  not  paid. 

History* 

I.C.,  §  39-8611,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067;  am.  2007,  ch.  137,  §  1,  p.  397. 

STATUTORY  NOTES 

Amendments. 

The  2007  amendment,  by  ch.  137,  added  the 
last  sentence  in  subsection  (2). 
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39-8612.  Operation  without  certificate  may  be  enjoined.  —  When- 
ever any  conveyance  is  being  operated  without  a  certificate  required  by  this 
chapter,  the  administrator  may  apply  to  the  district  court  of  the  county  in 
which  the  conveyance  is  located  for  a  temporary  restraining  order  or  a 
temporary  or  permanent  injunction  restraining  the  operation  of  the  convey- 
ance until  the  division  issues  a  certificate  to  operate.  Notwithstanding  any 
other  provision  of  law,  the  division  shall  not  be  required  to  post  a  bond. 

History. 

I.C.,  §  39-8612,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8613.  Order  to  discontinue  operation  —  Notice  —  Conditions 
—  Contents  of  order  —  Rescission  of  order  —  Violation  —  Penalty  — 
Random  inspections.  —  (1)  The  administrator  may  order  the  owner  or 
person  operating  a  conveyance  to  discontinue  the  operation  of  a  conveyance 
and  may  place  a  notice  that  states  that  the  conveyance  shall  not  be  operated, 
in  a  conspicuous  place  in  the  conveyance  if  the  conveyance: 

(a)  Has  not  been  constructed,  installed,  maintained  or  repaired  in  accor- 
dance with  the  requirements  of  this  chapter;  or 

(b)  Has  otherwise  become  unsafe. 

(2)  The  administrator's  order  is  effective  immediately  and  shall  not  be 
stayed  by  a  request  for  an  administrative  hearing. 

(3)  The  administrator  shall  prescribe  a  form  for  the  order  to  discontinue 
operation.  The  order  shall  specify  why  the  conveyance  violates  this  chapter 
or  is  otherwise  unsafe. 

(4)  The  administrator  shall  rescind  the  order  to  discontinue  operation  if 
the  conveyance  is  fixed  or  modified  to  bring  it  into  compliance  with  this 
chapter. 

(5)  An  owner  or  a  person  that  knowingly  operates  or  allows  the  operation 
of  a  conveyance  in  contravention  of  an  order  to  discontinue  operation,  or 
that  removes  a  notice  not  to  operate,  is: 

(a)  Guilty  of  a  misdemeanor;  and 

(b)  Subject  to  a  civil  penalty. 

(6)  The  division  may  conduct  random  on-site  inspections  and  tests  on 
existing  installations  and  may  witness  periodic  inspections  and  testing  in 
order  to  ensure  satisfactory  performance. 

(7)  Administrative  hearings  of  appeals  from  orders  issued  by  the  admin- 
istrator shall  be  governed  by  the  provisions  of  the  Idaho  administrative 
procedure  act,  chapter  67,  title  52  [chapter  52,  title  67],  Idaho  Code. 

History. 

I.C,  §  39-8613,  as  added  by  2004,  ch.  359 
§  1,  p.  1067. 
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STATUTORY  NOTES 

Cross  References.  was  added  by  the  compiler  to  correct  the 

Penalty  for  violations   of  chapter,   §  39-      statutory  reference. 
8619,  39-8620. 
Compiler's  Notes. 

The  bracketed  insertion  in  subsection  (7) 

39-8614.  Adoption  of  codes,  —  (1)  The  following  codes,  including 
those  updates,  addenda  and  amendments  thereto  hereafter  adopted  by  the 
division  as  set  forth  in  the  duly  promulgated  administrative  rules,  are 
hereby  adopted  for  all  conveyances  subject  to  this  chapter  as  may  be 
applicable  below: 

(a)  ANSI/ASME,  Safety  Code  for  Elevators  and  Escalators. 

(b)  ANSI/ASME,  Guide  for  Inspection  of  Elevators,  Escalators,   and 
Moving  Walks. 

(c)  ANSI/ASME,  Safety  Code  for  Existing  Elevators  and  Escalators. 

(d)  ANSI/ASME,  Guide  for  Emergency  Personnel. 

(e)  ANSI/ASME,  Standards  for  Elevator  and  Escalator  Electrical  Equip- 
ment. 

(f)  ANSI/ASME,  Safety  Requirements  for  Personnel  Hoists  and  Em- 
ployee Elevators  for  Construction  and  Demolition  of  Operations. 

(g)  ICC/ANSI,  American  National   Standard,  Accessible   and  Usable 
Buildings  and  Facilities. 

(h)  ANSI/ASME,  Safety  Standards  for  Platform  Lifts  and  Stairway 

Chairlifts. 

(i)  ASME,  Standards  for  the  Qualification  of  Elevator  Inspectors. 

(2)  Conveyances  placed  into  operation  after  July  1,  2004,  shall  comply 
with  those  codes  in  effect  on  the  date  the  division  received  the  application  for 
the  permit  or  certificate  for  the  conveyance. 

(3)  Conveyances  placed  into  operation  prior  to  July  1,  2004,  shall  be 
required  to  comply  only  with  the  Safety  Code  for  Existing  Elevators  and 
Escalators. 

History. 

I  C  ,  §  39-8614,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067;  am.  2007,  ch.  137,  §  2,  p.  397. 

STATUTORY  NOTES 

Amendments.  Compiler's  Notes. 

The  2007  amendment,  by  ch.  137,  desig-  For  more  on  the  American  national  stan- 

nated  the  formerly  undesignated  introductory      dards  institute,  see  http://ansi.org. 
language  as  subsection  (1),  inserted  "and         For  more  on  the  American  society  of  me- 
amendments  thereto  hereafter  adopted  by  the      chanical  engineers,  see  http://www.asme.org. 
division"  and  "as  may  be  applicable  below" 
therein,  and  made  related  ^designations; 
and  added  subsections  (2)  and  (3), 

39-8615.  Inspections  and  tests,  —  Conveyances  shall  have  an  inspec- 
tion performed  in  accordance  with  ANSI/ASME  standards  set  forth  in 
section  39-8614,  Idaho  Code.  The  following  types  of  inspections  are  required: 

(1)  Acceptance.  The  initial  inspection  and  tests  of  new  or  altered  equip- 
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ment  by  a  QEI  to  check  for  compliance  with  the  applicable  code  require- 
ments. 

(2)  Periodic.  Periodic  inspection  and  tests  plus  additional  detailed  exam- 
ination and  operation  of  equipment  at  specified  intervals  performed  by  a 
QEI  to  check  for  compliance  with  the  applicable  code  requirements.  Periodic 
inspections  are  required  at  least  every  five  (5)  years. 

(3)  Routine.  Annual  examinations  performed  in  compliance  with  applica- 
ble codes  to  verify  compliance  with  requirements. 

History. 

I.C.,  §  39-8615,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8616.  Fees.  —  The  division  shall  have  authority  to  charge  certain 
fees  in  accordance  with  the  fee  schedule  established  by  the  division,  which 
schedule  shall  not  exceed  the  amounts  set  forth  as  follows  and  which 
amounts  may  be  reduced  by  the  division  as  set  forth  in  duly  promulgated 
administrative  rules: 

(1)  Installation,  alteration,  modernization  or  relocation  fee  schedule. 
Fees  include  one  (1)  plan  review  and  certificate  to  operate,  and  two  (2) 
acceptance  inspections  (each  inspection  thereafter  will  incur  a  reinspection 
fee): 

(a)  Certification  fee: 

(i)  Traction  and  roped  hydraulic  elevator $1,500 

(ii)  Moving  walk/escalator $1,500 

(iii)  Hydraulic  elevator $1,000 

(iv)  Platform  lift/material  lift/dumbwaiter $750 

(b)  Reinspection  fee: 

(i)  Traction  and  roped  hydraulic  elevator $500 

(ii)  Moving  walk/escalator $500 

(iii)  Hydraulic  elevator $500 

(iv)  Platform  lift/material  lift/dumbwaiter $250 

(2)  Annual  certificate  to  operate  fee  schedule.  Fees  include  annual 
certificate  to  operate  and  periodic  inspection  (every  five  (5)  years),  and  one 
(1)  reinspection  as  may  be  necessary  (each  inspection  thereafter  will  incur  a 
reinspection  fee): 

(a)  Certification  fee: 

(i)  Traction  and  roped  hydraulic  elevator $225 

(ii)  Moving  walk/escalator $225 

(iii)  Hydraulic  elevator $125 

(iv)  Platform  lift/material  lift/dumbwaiter $100 

(b)  Reinspection  fee: 

(i)  Traction  and  roped  hydraulic  elevator $225 

(ii)  Moving  walk/escalator $225 

(iii)  Hydraulic  elevator $125 

(iv)  Platform  lift/material  lift/dumbwaiter $100 

(3)  Temporary  certificate  to  operate  fee  schedule  (same  as  annual)  and 
one  (1)  reinspection  fee  as  may  be  necessary  (each  inspection  thereafter  will 
incur  a  reinspection  fee): 

(a)  Temporary  certification  fee: 
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(i)  Traction  and  roped  hydraulic  elevator $225 

(ii)  Moving  walk/escalator $225 

(iii)  Hydraulic  elevator $125 

(iv)  Platform  lift/material  lift/dumbwaiter $100 

(b)  Reinspection  fee: 

(i)  Traction  and  roped  hydraulic  elevator $225 

(ii)  Moving  walk/escalator $225 

(iii)  Hydraulic  elevator $125 

(iv)  Platform  lift/material  lift/dumbwaiter $100 

(4)  Application  for  initial  certification  (nonrefundable): 
All  conveyances $50 

History. 

I.C.,  §  39-8616,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067;  am.  2007,  ch.  137,  §  3,  p.  397. 

STATUTORY  NOTES 

Amendments.  inspection  thereafter  will  incur  a  reinspection 

The  2007  amendment,  by  ch.  137,  rewrote  fee)"  or  similar  language, 
the  introductory  language,  which  formerly 

read:  "Fees  to  be  charged  by  the  division  shall  Compiler's  Notes. 

be  as  follows";  and  in  the  introductory  Ian-  The  words  enclosed  in  parentheses  so  ap- 

guage  in  subsections  (2)  and  (3),  added  "and  peared  in  the  law  as  enacted. 
(1)  reinspection  fee  as  may  be  necessary  (each 

39-8617,  Annual  renewal.  —  Certificates  to  operate  shall  be  renewed 
annually  by  making  application  to  the  division  on  such  forms  as  the  division 
may  prescribe.  Successful  application  shall  require  payment  of  the  annual 
renewal  fee  and  submission  of  a  satisfactory  routine  inspection  form, 
provided  however,  that  on  each  five  (5)  year  anniversary  of  issuance  of  the 
certificate,  successful  application  shall  require  payment  of  the  annual 
renewal  fee  and  submission  of  a  satisfactory  periodic  inspection  form. 

History. 

I.C.,  §  39-8617,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8618,    Inspection    reports    and    compliance    agreements.    — 

(1)  Within  fifteen  (15)  days  of  completion  of  the  inspection,  all  inspection 
reports  shall  be  filed  with  the  division  and  a  copy  shall  be  sent  to  the  owner 
for  corrective  actions  as  required. 

(2)  Within  thirty  (30)  days  of  the  delivery  of  an  inspection  report  to  the 
owner  and  the  division,  the  owner  and  the  division  shall  enter  into  a 
compliance  agreement  whereby  the  owner  and  the  division  shall  agree  upon 
a  schedule  for  corrective  actions  identified  in  the  inspection  report.  The 
division  shall  issue  a  temporary  certificate  to  operate  if  the  corrective 
actions  are  not  related  to  life  safety  issues.  The  owner  and  the  division  shall 
thereafter  act  in  good  faith  to  comply  with  the  provisions  of  the  compliance 
agreement. 

(3)  Where  there  are  practical  difficulties  involved  in  complying  with  this 
chapter  or  any  provision  of  any  applicable  code,  as  part  of  a  compliance 
agreement,  the  owner  and  the  division  may  identify  alternative  means  of 
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compliance  so  long  as  such  alternative  means  do  not  lessen  health,  fire  and 
life  safety  requirements  and  are  otherwise  consistent  with  the  intent  and 
purpose  of  applicable  codes. 

(4)  An  owner's  failure  to  complete  the  corrective  actions  set  forth  in  the 
compliance  agreement  shall  constitute  grounds  for  the  imposition  of  civil 
penalties  and  such  further  action  as  the  division  may  deem  appropriate  if 
the  owner: 

(a)  Fails  to  initiate  corrective  action;  and 

(b)  Fails  to  provide  evidence  of  compliance  within  thirty  (30)  days  of  the 
owner's  receipt  of  written  notice  from  the  division  of  a  failure  to  comply. 

(5)  An  owner  shall  not  be  deemed  to  be  in  violation  of  this  chapter: 

(a)  If  the  owner  and  the  division  are  in  the  process  of  entering  into  a 
compliance  agreement;  or 

(b)  If  the  owner  is  undertaking  corrective  action  as  set  forth  in  the 
compliance  agreement;  or 

(c)  If  upon  the  expiration  of  thirty  (30)  days  from  receipt  of  written  notice 
from  the  division  specifying  the  particulars  in  which  the  owner  has  failed 
to  perform  its  obligations  under  a  compliance  agreement,  the  owner  fails, 
prior  to  expiration  of  said  thirty  (30)  day  period,  to  rectify  the  particulars 
specified  in  such  notice;  or 

(d)  If  an  owner's  failure  to  perform  under  this  chapter  cannot  be  reason- 
ably rectified  within  thirty  (30)  days  from  receipt  of  written  notice  from 
the  division,  but  the  owner,  having  received  the  notice,  has  commenced 
actions  necessary  to  cure  the  failure  and  is  diligently  pursuing  the  cure  of 
the  failure. 

History. 

I.C.,  §  39-8618,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067;  am.  2007,  ch.  137,  §  4,  p.  397. 

STATUTORY  NOTES 

Amendments.  "complete  the  corrective  actions  set  forth  in 

The  2007  amendment,  by  ch.  137,  added  the  the  compliance  agreement"  for  "complete  cor- 

subsection(l)  and  (4)  designations  and  added  rective  actions  within  fifteen  (15)  days  of 

subsections  (2),  (3),  and  (5);  and  in  subsection  receipt  of  the  inspection  report,"  and  added 

(4),  in  the  introductory  language,  added  "An  paragraphs  (4)(a)  and  (4)(b). 
owner's"  and  "if  the  owner,"  and  substituted 

39-8619.  Violations  —  Misdemeanors*  —  (1)  Any  person  who  will- 
fully violates  any  provision  of  this  chapter  or  the  duly  promulgated  rules 
hereunder  is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  more  than  three  hundred  dollars  ($300)  or  by 
imprisonment  for  not  more  than  six  (6)  months  or  by  both  such  fine  and 
imprisonment. 

(2)  A  separate  violation  is  deemed  to  have  occurred  with  respect  to  each 
conveyance  not  in  compliance  with  this  chapter.  Each  day  such  violation 
continues  constitutes  a  separate  offense. 

History. 

I.C.,  §  39-8619,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 
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39-8620.    Civil  penalty  for  violation  of  chapter  —  Notice.  — 

(1)  The  administrator  may  assess  a  penalty  against  a  person  violating  a 
provision  of  this  chapter.  The  penalty  shall  be  not  more  than  five  hundred 
dollars  ($500)  per  violation.  Each  day  that  the  violation  continues  is  a 
separate  violation  and  is  subject  to  a  separate  penalty. 

(2)  The  administrator  shall  notify  the  violator  of  his  action  and  the 
reasons  for  his  action  in  writing.  The  administrator  shall  send  the  notice  by 
certified  mail  to  the  violator's  last  known  address.  The  notice  shall  inform 
the  violator  that  a  hearing  may  be  requested  under  the  provisions  of  the 
Idaho  administrative  procedure  act,  chapter  52,  title  67,  Idaho  Code.  A 
request  for  a  hearing  shall  not  stay  the  effect  of  the  penalty. 

History. 

I.C.,  §  39-8620,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8621,  No  limitation  or  assumption  of  liability.  —  This  chapter 
shall  not  be  construed  to  relieve  or  lessen  the  responsibility  of  any  person, 
firm  or  corporation  owning,  operating,  controlling,  maintaining,  erecting, 
constructing,  installing,  altering,  inspecting,  testing  or  repairing  any  con- 
veyance covered  by  this  chapter  for  damages  to  any  person  or  property 
caused  by  any  defect  therein,  nor  does  the  state  assume  any  such  liability  or 
responsibility  for  any  liability  to  any  person  for  whatever  reason  whatsoever 
by  the  adoption  of  this  chapter  or  any  acts  or  omissions  arising  hereunder. 

History. 

I.C.,  §  39-8621,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 

39-8622.  Accidents  —  Report  and  investigation  —  Cessation  of 
use  —  Removal  of  damaged  parts.  —  The  owner  shall  promptly  notify 
the  division  of  each  accident  to  a  person  requiring  the  service  of  a  physician 
or  resulting  in  a  disability  exceeding  one  (1)  day  and  shall  afford  the  division 
every  facility  for  investigating  and  inspecting  the  accident.  After  being  so 
notified,  the  division  shall  without  delay  make  an  inspection  and  shall  place 
on  file  a  full  and  complete  report  of  the  accident.  The  report  shall  detail  all 
material  facts  and  information  gathered  as  a  part  of  the  investigation  and 
shall  include  the  potential  cause  or  causes  of  the  accident,  as  may  be 
ascertained  by  the  division.  The  report  shall  be  open  to  public  inspection  at 
all  reasonable  hours.  When  an  accident  involves  the  failure  or  destruction  of 
any  part  of  the  construction  or  the  operating  mechanism  of  a  conveyance, 
the  use  of  the  conveyance  is  forbidden  until  it  has  been  made  safe,  it  has 
been  reinspected,  any  repairs,  changes  or  alterations  have  been  approved  by 
the  division,  and  a  permit  has  been  issued  by  the  division.  The  removal  of 
any  part  of  the  damaged  construction  or  operating  mechanism  from  the 
premises  is  forbidden  until  the  division  grants  permission  to  do  so. 

History. 

I.C.,  §  39-8622,  as  added  by  2004,  ch.  359, 
§  1,  p.  1067. 
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39-8623.  Idaho  elevator  safety  fund  established.  —  All  moneys 
received  by  the  administrator  under  the  provisions  of  this  chapter  shall  be 
paid  into  the  state  treasury  as  directed  by  section  59-1014,  Idaho  Code,  and 
shall  be  placed  by  the  state  treasurer  to  the  credit  of  a  dedicated  fund  to  be 
known  as  the  "Idaho  Elevator  Safety  Fund"  which  is  hereby  established.  All 
such  moneys  hereafter  placed  in  the  fund  are  hereby  set  aside  and 
appropriated  to  the  division  of  building  safety  to  carry  into  effect  the 
provisions  of  this  chapter. 

History. 

I.C.,  §  39-8623,  as  added  by  2006,  ch.  81, 
§  1,  p.  243. 

CHAPTER  87 

IDAHO  COMMONSENSE  CONSUMPTION  ACT 

SECTION.  SECTION. 

39-8701.  Short  title.  39-8704.  Definitions. 

39-8702.  Prevention  of  frivolous  lawsuits.  39-8705.  Pleading  requirements. 

39-8703.  Exemption.  39-8706.  Stay  pending  motion  to  dismiss. 

39-8701 .  Short  title.  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Idaho  Commonsense  Consumption  Act." 

History. 

I.C.,  §  39-8701,  as  added  by  2004,  ch.  380, 
§  1,  p.  1140. 

STATUTORY  NOTES 

Compiler's  Notes.  0f  this  act  [July  1,  2004]  and  to  all  claims  filed 

«rt? n^L°n^f  W /      '  A  u80,  PrVde<?i      thereafter,    regardless    of  when    the   claim 
Ine  provisions  of  this  act  shall  apply  to  all      arose  » 

covered  claims  pending  on  the  effective  date 

39-8702.  Prevention  of  frivolous  lawsuits.  —  Except  as  provided  in 
section  39-8703,  Idaho  Code,  a  manufacturer,  packer,  distributor,  carrier, 
holder,  seller,  marketer  or  advertiser  of  a  food,  as  defined  in  section  39-8704, 
Idaho  Code,  or  an  association  of  one  (1)  or  more  of  such  entities,  shall  not  be 
subject  to  civil  liability  arising  under  any  Idaho  law  for  any  claim,  as  defined 
in  section  39-8704,  Idaho  Code,  arising  out  of  weight  gain,  obesity,  a  health 
condition  associated  with  weight  gain  or  obesity,  or  any  other  generally 
known  obesity-related  condition  allegedly  caused  by  or  allegedly  likely  to 
result  from  long-term  consumption  of  food. 

History. 

I.C.,  §  39-8702,  as  added  by  2004,  ch.  380, 
§  1,  p.  1140. 

STATUTORY  NOTES 

Compiler's  Notes.  "The  provisions  of  this  act  shall  apply  to  all 

Section  2  of  S.L.  2004,  ch.  380,  provided:      covered  claims  pending  on  the  effective  date 
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of  this  act  [July  1,  2004]  and  to  all  claims  filed 
thereafter,  regardless  of  when  the  claim 
arose." 

39-8703,  Exemption.  —  Notwithstanding  section  39-8702,  Idaho  Code, 
civil  liability  shall  not  be  precluded  where  the  claim  of  weight  gain,  obesity, 
a  health  condition  associated  with  weight  gain  or  obesity,  or  any  other 
generally  known  obesity-related  condition  allegedly  caused  by  or  allegedly 
likely  to  result  from  long-term  consumption  of  food  is  based  on: 

(1)  A  material  violation  of  an  adulteration  or  misbranding  provision  set 
forth  by  statute,  rule  or  regulation  in  Idaho  or  the  United  States  provided 
the  claimed  injury  was  proximately  caused  by  such  violation;  or 

(2)  Any  other  material  violation  of  federal  or  state  law  applicable  to 
manufacturing,  marketing,  distribution,  advertising,  labeling  or  the  sale  of 
food,  provided  such  violation  is  knowing  and  willful,  as  defined  in  section 
39-8704,  Idaho  Code,  and  provided  further  that  the  claimed  injury  was 
proximately  caused  by  such  violation. 

History. 

I.C.,  §  39-8703,  as  added  by  2004,  ch.  380, 
§  1,  p.  1140. 

STATUTORY  NOTES 

Compiler's  Notes.  of  this  act  [July  1,  2004]  and  to  all  claims  filed 

Section  2  of  S.L.  2004,  ch.  380,  provided:  thereafter,    regardless    of  when   the    claim 

"The  provisions  of  this  act  shall  apply  to  all  arose." 
covered  claims  pending  on  the  effective  date 

39-8704.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Claim"  means  any  claim  by  or  on  behalf  of  a  natural  person  as  well  as 
any  derivative  or  other  claim  arising  therefrom  asserted  by  or  on  behalf  of 
any  other  person. 

(2)  "Food"  means: 

(a)  Articles  used  for  food  or  drink  for  persons  or  other  animals; 

(b)  Chewing  gum;  and 

(c)  Articles  used  for  components  of  any  other  such  article. 

(3)  "Generally  known  obesity-related  condition  allegedly  caused  by  or 
allegedly  likely  to  result  from  long-term  consumption"  means  an  obesity- 
related  condition  generally  known  to  result  or  to  likely  result  from  the 
cumulative  effect  of  consumption  and  not  from  a  single  instance  of  consump- 
tion. 

(4)  "Knowing  and  willful  violation"  means: 

(a)  The  conduct  constituting  the  violation  was  committed  with  the  intent 
to  deceive  or  injure  consumers  or  with  actual  knowledge  that  such  conduct 
was  injurious  to  consumers;  and 

(b)  The  conduct  constituting  the  violation  was  not  required  by  any  law, 
regulation,  order  or  rule  of  the  United  States,  the  state  of  Idaho,  or  any 
political  subdivision  thereof. 

(5)  "Person"  means  any  individual,  partnership,  corporation,  firm,  asso- 
ciation, governmental  subdivision  or  agency,  public  or  private  organization 
or  other  legal  entity. 
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History. 

LC,  §  39-8704,  as  added  by  2004,  ch.  380, 
§  1,  p.  1140. 

STATUTORY  NOTES 

Compiler's  Notes.  of  this  act  [July  1,  2004]  and  to  all  claims  filed 

Section  2  of  S.L.  2004,  ch.  380,  provided:  thereafter,    regardless    of  when   the    claim 

"The  provisions  of  this  act  shall  apply  to  all  arose." 
covered  claims  pending  on  the  effective  date 

39-8705.  Pleading  requirements.  —  (1)  In  any  action  exempted  pur- 
suant to  section  39-8703(1),  Idaho  Code,  the  complaint  initiating  such  action 
shall  state  with  particularity  the  following: 

(a)  The  statute,  rule,  regulation  or  other  law  of  Idaho  or  the  United  States 
that  was  allegedly  violated; 

(b)  The  facts  that  are  alleged  to  constitute  a  material  violation  of  such 
law;  and 

(c)  The  facts  that  are  alleged  to  demonstrate  that  such  violation  proxi- 
mately caused  actual  injury  to  the  plaintiff. 

(2)  In  any  action  exempted  pursuant  to  section  39-8703(2),  Idaho  Code, 
the  complaint  initiating  such  action  shall  state  with  particularity  facts 
sufficient  to  support  a  reasonable  inference  that  the  violation  was  done  with 
the  intent  to  deceive  or  injure  consumers  or  with  actual  knowledge  that  such 
violation  was  injurious  to  consumers. 

History. 

LC.?  §  39-8705,  as  added  by  2004,  ch.  380, 
§  1,  p.  1140. 

STATUTORY  NOTES 

Compiler's  Notes.  of  this  act  [July  1,  2004]  and  to  all  claims  filed 

Section  2  of  S.L.  2004,  ch.  380,  provided:  thereafter,    regardless    of  when   the   claim 

"The  provisions  of  this  act  shall  apply  to  all  arose." 
covered  claims  pending  on  the  effective  date 

39-8706.  Stay  pending  motion  to  dismiss.  —  In  any  action  exempted 
pursuant  to  section  39-8703,  Idaho  Code,  all  discovery  and  other  proceed- 
ings shall  be  stayed  during  the  pendency  of  any  motion  to  dismiss  unless  the 
court  finds  upon  the  motion  of  any  party  that  particularized  discovery  is 
necessary  to  preserve  evidence  or  to  prevent  undue  prejudice  to  that  party. 
During  the  pendency  of  any  stay  of  discovery,  unless  otherwise  ordered  by 
the  court,  any  party  to  the  action  with  actual  notice  of  the  allegations 
contained  in  the  complaint  shall  treat  all  documents,  data  compilations, 
including  electronically  recorded  or  stored  data,  and  tangible  objects  that 
are  in  the  custody  or  control  of  such  party  and  that  are  relevant  to  the 
allegations,  as  if  they  were  the  subject  of  a  continuing  request  for  production 
of  documents  from  an  opposing  party. 

History. 

LC,  §  39-8706,  as  added  by  2004,  ch.  380, 
§  1,  P-  1140. 
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STATUTORY  NOTES 

Compiler's  Notes.  0f  this  act  [July  1,  2004]  and  to  all  claims  filed 

<TW^v£     f  Vv       VC\  n8°'  Pf™de*      thereafter,    regardless    of  when    the    claim 
I  he  provisions  of  this  act  shall  apply  to  all      arose" 
covered  claims  pending  on  the  effective  date 

CHAPTER  88 
IDAHO  UNDERGROUND  STORAGE  TANK  ACT 

SECTION.  SECTION. 

Itllno    ?h0?Vi-le*«   a-  j  ■  .  39-8807.  Operator  training. 

39-8802.  Legislative  findings  and  intent.  oQ  oohq  tJI      +• 

39-8803.  Definitions.  ™~5o™  J?sPectlons- 

39-8804.  Program  scope.  39-8809.  Delivery  prohibition. 

39-8805.  Rules  governing  underground  stor-  39-8810.  Underground   storage   tank   data- 
age  tank  systems.  base. 

39-8806.  Additional    measures    to    protect  39-8811.  Enforcement, 

groundwater.  39-8812.  Severability. 

39-8801.    Short  title.  —  This  act  may  be  known  and  cited  as  the  "Idaho 
Underground  Storage  Tank  Act." 

History. 

I.C.,  §  39-8801,  as  added  by  2007,  ch.  29, 
§  1,  p.  57. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  term  "this  act"  refers  to  S.L.  2007,  ch.  Section  2  of  S.L.  2007,  ch.  29  declared  an 

29,  which  is  codified  as  §§  39-8801  to  39-  emergency.  Approved  February  23,  2007. 
8812. 

39-8802.    Legislative  findings  and  intent.  —  (1)  The  legislature  of 
the  state  of  Idaho  finds: 

(a)  That  the  protection  of  the  environment  from  leaking  underground 
storage  tanks  is  a  matter  of  statewide  concern; 

(b)  That  subchapter  IX  of  the  solid  waste  disposal  act  (42  U.S.C.  6991,  et 
seq.  (2000)),  as  amended  by  the  underground  storage  tank  compliance  act, 
public  law  109-58,  title  XV,  August  8,  2005,  and  regulations  adopted 
pursuant  thereto,  establish  federal  law  regulating  underground  storage 
tanks;  and 

(c)  That  42  U.S.C.  6991c(a)  and  40  CFR  part  281  allow  the  administrator 
of  the  United  States  environmental  protection  agency  to  approve  a  state 
program. 

(2)  Therefore,  it  is  the  intent  of  the  legislature: 

(a)  To  establish  a  state  underground  storage  tank  program  to  comply 
with  the  requirements  of  the  underground  storage  tank  compliance  act, 
public  law  109-58,  title  XV,  August  8,  2005,  and  the  regulations  adopted 
pursuant  thereto,  and  40  CFR  part  280,  so  that  the  Idaho  department  of 
environmental  quality  may  promulgate  rules,  through  negotiated 
rulemaking,  to  implement  a  state  underground  storage  tank  program  as 
provided  in  section  39-8805,  Idaho  Code; 
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(b)  That  such  program  not  constitute  a  new  corrective  action  program; 

(c)  That  such  program  qualify  the  state  for  federal  funding  from  the 
federal  leaking  underground  storage  tank  trust  fund;  and 

(d)  That  such  program  not  be  funded  by  user  fees  or  other  fees  for  service 
such  as  that  provided  in  section  39-119,  Idaho  Code. 

History. 

LC,  §  39-8802,  as  added  by  2007,  ch.  29, 

§  1,  p.  57. 

STATUTORY  NOTES 

Federal  References.  Effective  Dates. 

The  federal  leaking  underground  storage  Section  2  of  S.L.  2007,  ch.  29  declared  an 

tank  trust  fund,  referred  to  at  the  end  of     emergency.  Approved  February  23,  2007. 
paragraph  (2)(c),  is  established  at  26  USCS 
§  9508. 

39-8803.    Definitions.  —  As  used  in  this  chapter: 

(1)  "Board"  means  the  Idaho  board  of  environmental  quality. 

(2)  "Board  of  trustees"  means  the  board  of  trustees  established  in  section 
41-4904,  Idaho  Code. 

(3)  "Department"  means  the  Idaho  department  of  environmental  quality. 

(4)  "Director"  means  the  director  of  the  Idaho  department  of  environmen- 
tal quality. 

(5)  "Underground  storage  tank  system"  means  underground  storage  tank 
as  defined  by  42  U.S.C.  6991(10). 

History. 

I.C,  §  39-8803,  as  added  by  2007,  ch.  29, 

§  1,  P-  57. 

STATUTORY  NOTES 

Cross  References. 

Board  of  environmental  quality,  §  39-107. 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 

39-8804.  Program  scope.  —  The  requirements  of  this  chapter  and 
rules  promulgated  pursuant  to  this  chapter,  shall  apply  to  underground 
storage  tank  systems  in  the  state  of  Idaho,  owners  and  operators  of 
underground  storage  tank  systems  in  the  state  of  Idaho,  persons  who  install 
or  inspect  installations  of  underground  storage  tank  systems  in  the  state  of 
Idaho,  persons  who  manufacture  any  regulated  component  of  an  under- 
ground storage  tank  system  installed  in  the  state  of  Idaho,  and  persons  who 
deliver  fuel  to  a  regulated  underground  storage  tank  system  in  the  state  of 
Idaho. 

History. 

LC,  §  39-8804,  as  added  by  2007,  ch.  29, 
§  1,  p.  57. 
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STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 

39-8805.  Rules  governing  underground  storage  tank  systems.  — 
(1)  Pursuant  to  the  procedures  established  by  the  Idaho  administrative 
procedure  act,  chapter  52,  title  67,  Idaho  Code,  the  department  shall 
promulgate  through  negotiated  rulemaking,  and  the  board  shall  adopt, 
rules  as  are  necessary  to  regulate  underground  storage  tank  systems  within 
the  state.  This  includes,  but  is  not  limited  to,  rules  addressing: 

(a)  Inspection  and  certification  of  underground  storage  tanks; 

(b)  Operator  training; 

(c)  Release  prevention,  compliance  and  enforcement; 

(d)  Delivery  prohibitions;  and 

(e)  Additional  measures  to  protect  ground  water. 

(2)  The  board  of  trustees  shall  participate  in  any  such  negotiated 
rulemaking  through  designated  representatives. 

(3)  The  rules,  promulgated  and  adopted  pursuant  to  this  chapter,  and 
guidance  or  policy  provisions  developed  in  regard  to  rules  promulgated  and 
adopted  pursuant  to  this  chapter,  shall  not  be  broader  in  scope,  more 
stringent  than,  or  propose  to  regulate  an  activity  not  regulated  by  federal 
law  or  regulations  governing  underground  storage  tanks  except  as  provided 
by  section  39-107D,  Idaho  Code. 

(4)  To  the  degree  that  any  rule  promulgated  and  adopted  pursuant  to  this 
chapter,  or  guidance  or  policy  developed  in  regard  to  any  rule  promulgated 
and  adopted  pursuant  to  this  chapter,  is  based  upon  science,  the  department 
shall  use: 

(a)  The  best  available  peer  reviewed  science  and  supporting  studies 
conducted  in  accordance  with  sound  and  objective  scientific  practices;  and 

(b)  Data  collected  by  accepted  methods  or  best  available  methods  if  the 
reliability  of  the  method  and  the  nature  of  the  decision  justifies  use  of  the 
data. 

History. 

I.C.,  §  39-8805,  as  added  by  2007,  ch.  29, 
§  1,  p.  57. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 

39-8806.  Additional  measures  to  protect  ground  water.  —  New 
and  replacement  underground  storage  tank  systems  and  connected  piping 
installed  after  the  effective  date  of  this  chapter  and  located  within  one 
thousand  (1,000)  feet  of  any  existing  community  water  system  or  any 
existing  potable  drinking  water  well,  shall  comply  with  the  secondary 
containment  requirements  of  42  U.S.C.  6991b(i)(l). 
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History. 

I.C.,  §  39-8806,  as  added  by  2007,  ch.  29, 
§  1,  p.  57. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  phrase  "effective  date  of  this  chapter"  Section  2  of  S.L.  2007,  ch.  29  declared  an 

refers  to  the  effective  date  of  S.L.  2007,  Ch.  emergency.  Approved  February  23,  2007. 
29,  which  was  February  23,  2007. 

39-8807.  Operator  training.  —  (1)  The  department  shall  adopt  an 
operator  training  program  to  be  conducted  by  either  the  department  or  a 
state  of  Idaho  approved  third  party  to  help  underground  storage  tank 
system  owners  and  operators  and  their  employees  understand  and  comply 
with  the  requirements  of  this  chapter  and  rules  promulgated  pursuant  to 
this  chapter.  The  training  shall  be  consistent  with  42  U.S.C.  6991i(a). 

(2)  Training  conducted  by  the  department  shall  be  offered  at  no  cost,  on 
location,  to  owners,  operators,  and  employees  of  underground  storage  tank 
systems  regulated  under  this  chapter.  The  training  shall  be  specific  to  the 
equipment  on  location. 

History. 

I.C.,  §  39-8807,  as  added  by  2007,  ch.  29, 
§  1,  p.  57. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 

39-8808.  Inspections.  —  (1)  Underground  storage  tank  systems  regu- 
lated under  this  chapter  which  have  not  been  inspected  by  the  department 
or  the  United  States  environmental  protection  agency  since  December  22, 
1998,  shall  be  inspected  by  the  department  in  compliance  with  this  chapter. 

(2)  After  completion  of  all  inspections  required  under  subsection  (1)  of 
this  section,  the  department  or  a  third  party  inspector  certified  by  an 
approved  state  or  national  program,  shall  conduct  on-site  inspections  of 
underground  storage  tank  systems  regulated  under  this  chapter  at  least 
once  every  three  (3)  years  to  determine  compliance  with  this  chapter. 

(3)  If  the  department  conducts  the  inspection,  it  shall  not  charge  a  fee  for 
the  inspection. 

History. 

I.C.,  §  39-8808,  as  added  by  2007,  ch.  29, 

§  1,  p.  57. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 
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39-8809,  Delivery  prohibition.  —  (1)  Effective  August  8,  2007,  it 
shall  be  unlawful  for  any  person  to  deliver  to,  deposit  into,  or  accept  a 
regulated  substance  into  an  underground  storage  tank  regulated  under  this 
chapter  at  a  facility  which  has  been  identified  by  the  department  to  be 
ineligible  for  such  delivery,  deposit,  or  acceptance. 

(2)  The  department  shall  promulgate  through  negotiated  rulemaking, 
and  the  board  shall  adopt,  rules  governing  delivery  prohibition  as  provided 
in  section  39-8805,  Idaho  Code. 

History. 

I.C.,  §  39-8809,  as  added  by  2007,  ch.  29, 
§  1,  P-  57. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 

39-8810.  Underground  storage  tank  database.  —  The  department 
shall  develop  and  use  a  database,  which  shall  be  available  to  the  public  on 
the  internet,  detailing  the  status  of  all  underground  storage  tanks  in  the 
state  of  Idaho  which  are  subject  to  regulation,  including  whether  they  are 
subject  to  delivery  prohibition.  The  department  shall  develop  the  database 
within  one  (1)  year  of  the  effective  date  of  this  chapter.  Such  database  shall 
be  accurate,  updated  no  less  than  quarterly,  and  subject  to  public  review  and 
correction  by  petition  to  the  department. 

History. 

I.C.,  §  39-8810,  as  added  by  2007,  ch.  29, 
§  1,  P-  57. 

STATUTORY  NOTES 

Compiler's  Notes.  Effective  Dates. 

The  phrase  "effective  date  of  this  chapter"  Section  2  of  S.L.  2007,  ch.  29  declared  an 

refers  to  the  effective  date  of  S.L.  2007,  Ch.      emergency.  Approved  February  23,  2007. 
29,  which  was  February  23,  2007. 

For  more  on  the  underground  storage  tank 
database,  see  http://www.deq.idaho.gov/ 
waste/prog _issues/ust_  lust/index,  cfm . 

39-8811,  Enforcement,  —  Failure  to  comply  with  this  chapter  or  rules 
promulgated  pursuant  to  this  chapter  shall  be  subject  to  enforcement 
pursuant  to  the  enforcement  provisions  of  the  Idaho  environmental  protec- 
tion and  health  act  contained  in  section  39-108,  Idaho  Code,  provided 
however,  that  any  monetary  penalties  for  violations  of  the  provisions  of  this 
chapter,  or  rules  promulgated  pursuant  to  this  chapter,  shall  be  assessed 
against  the  violator,  or  the  violator  shall  be  sued  to  recover  in  court,  as 
follows: 

(1)  Anyone  subject  to  the  provisions  of  this  chapter  as  provided  in  section 
39-8804,  Idaho  Code,  or  rules  promulgated  pursuant  to  this  chapter,  who 
has  been  determined  in  a  civil  enforcement  action  to  have  failed  to  comply 
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with  tank  notification  requirements,  or  to  have  submitted  false  information 
pursuant  to  tank  notification  requirements,  as  provided  in  this  chapter,  any 
rule  promulgated  pursuant  to  this  chapter  or  any  order  entered  related  to 
such  violation,  shall  be  liable  for  penalties  of  up  to  five  thousand  dollars 
($5,000)  per  violation. 

(2)  Anyone  subject  to  the  provisions  of  this  chapter  as  provided  in  section 
39-8804,  Idaho  Code,  or  rules  promulgated  pursuant  to  this  chapter,  who 
has  been  determined  in  a  civil  enforcement  action  to  have  failed  to  comply 
with  any  provisions  of  this  chapter,  any  rule  promulgated  pursuant  to  this 
chapter  or  any  order  entered  related  to  such  violation,  for  existing  or  new 
tank  systems,  shall  be  liable  for  penalties  of  up  to  five  thousand  dollars 
($5,000)  for  each  tank  for  each  day  of  violation.  If  the  violation  is  continuous, 
the  violator  shall  be  liable  for  penalties  of  up  to  five  thousand  dollars 
($5,000)  for  each  day  of  violation. 

History. 

I.C.,  §  39-8811,  as  added  by  2007,  ch.  29, 
§  1,  p.  57;  am.  2011,  ch.  41,  §  1,  p.  96. 

STATUTORY  NOTES 

^^omT*8*       i        .    i_       ,      ,,        \  introductory  paragraph  and  added   subsec- 

The  2011  amendment,  by  ch.  41,  added  tions  (1)  and  (2) 
provided,  however,  that  any  monetary  penal- 
ties for  violations  of  the  provisions  of  this  Effective  Bates. 

chapter,  or  rules  promulgated  pursuant  to  Section  2  of  S.L.  2007,  ch.  29  declared  an 

this  chapter,  shall  be  assessed  against  the  emergency.  Approved  February  23  2007 

violator,  or  the  violator  shall  be  sued  to  re-  Section  2  of  S.L.  2011,  ch.  41  declared  an 

cover  in  court,  as  follows"  at  the  end  of  the  emergency.  Approved  March  8,  2011. 

39-8812.  Severability,  —  The  provisions  of  this  chapter  are  hereby 
declared  to  be  severable  and  if  any  provision  of  this  chapter  or  the 
application  of  such  provision  to  any  person  or  circumstance  is  declared 
invalid  for  any  reason,  such  declaration  shall  not  affect  the  validity  of 
remaining  portions  of  this  chapter. 

History. 

LC,  §  39-8812,  as  added  by  2007,  ch.  29, 
§  l,p.57. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  2007,  ch.  29  declared  an 
emergency.  Approved  February  23,  2007. 

CHAPTER  89 
REDUCED  CIGARETTE  IGNITION  PROPENSITY 

SECTION.  SECTION 

39-8901.  Short  title.  [Contingent  repeal  -      39-8903.  Tfest  method  and  performance  stan- 

oq  ftono    n  «  2?   §  3?;891J  dard'   (Contingent  repeal  - 

d»-8902.  Definitions.  [Contmgent  repeal  —  See  §  39-8911  ] 

See  §  39-8911.]  39-8904.  Certification  and  product  change. 
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SECTION  SECTION. 

[Contingent  repeal  —  See  39-8908.  Inspection.  [Contingent  repeal  — 
s  <*Q  «Q11  1  See  §  39-8911.]   .  . 

™  n^r    *,    ,  ?  dy"e7iiJ       , ,      M^L.a««<T  39-8909.  Reduced  cigarette  ignition  propen- 

39-8905.  Marking    of   cigarette    packaging.  gity  a*d  firefighter  protection 

[Contingent    repeal    —    See  act  fun(j.   [Contingent  repeal 

§  39-8911.]  —  See  §  39-8911.] 

39-8906.  Penalties.  [Contingent  repeal  —  39-8910.  Sale  outside  of  Idaho.  [Contingent 
See  §  39-8911.]  repeal  —  See  §  39-8911.] 

39-8907  Implementation.  [Contingent  re-  39-8911.  Preemption.  [Contingent  repeal  — 
peal  —  See  §  39-8911.]  See  §  39-8911.] 

39-8901.  Short  title,  [Contingent  repeal  —  See  §  39-8911.]  —  This 
act  may  be  known  and  cited  as  the  "Reduced  Cigarette  Ignition  Propensity 
and  Firefighter  Protection  Act." 

History. 

I.C.,  §  39-8901,  as  added  by  2008,  ch.  278, 
§  1,  P-  792. 

STATUTORY  NOTES 

Compiler's  Notes.  Section  1  of  the  act,  enacting  chapter  89,  title 

The  term  "this  act"  refers  to  S.L.  2008,  ch.  39,  Idaho  Code,  should  take  effect  on  and 

278,  which  is  codified  as  §§  39-8901  to  39-  after  the  first  day  of  the  thirteenth  month 

3911  after  passage  and  approval  [April  1,  2009]. 

Effective  Dates. 

Section  3  of  S.L.  2008,  ch.  278  provided  that 

39-8902.    Definitions,  [Contingent  repeal  —  See  §  39-8911.]  —  As 

used  in  this  chapter:  .    . 

(1)  "Agent"  means  any  person  authorized  by  the  state  tax  commission  to 
purchase  and  affix  stamps  on  packages  of  cigarettes. 

(2)  "Cigarette"  means  any  roll  for  smoking,  whether  made  wholly  or  in 
part  of  tobacco  or  any  other  substance,  irrespective  of  size  or  shape,  and 
whether  or  not  such  tobacco  or  substance  is  flavored,  adulterated  or  mixed 
with  any  other  ingredient,  the  wrapper  or  cover  of  which  is  made  of  paper  or 
any  other  substance  or  material,  other  than  tobacco. 

(3)  "Manufacturer"  means: 

(a)  Any  entity  that  manufactures  or  otherwise  produces  cigarettes  or 
causes  cigarettes  to  be  manufactured  or  produced  anywhere  that  the 
manufacturer  intends  to  be  sold  in  this  state,  including  cigarettes  in- 
tended to  be  sold  in  the  United  States  through  an  importer;  or 

(b)  The  first  purchaser  anywhere  that  intends  to  resell  in  the  United 
States  cigarettes  manufactured  anywhere  that  the  original  manufacturer 
or  maker  does  not  intend  to  be  sold  in  the  United  States;  or 

(c)  Any  entity  that  becomes  a  successor  of  an  entity  described  in  para- 
graph (a)  or  (b)  of  this  subsection. 

(4)  "Quality  control  and  quality  assurance  program"  means  the  labora- 
tory procedures  implemented  to  ensure  that  operator  bias,  systematic  and 
nonsystematic  methodological  errors,  and  equipment-related  problems  do 
not  affect  the  results  of  the  testing.  The  program  ensures  that  the  testing 
repeatability  remains  within  the  required  repeatability  values  stated  in 
section  39-8903(l)(f),  Idaho  Code,  for  all  test  trials  used  to  certify  cigarettes 
in  accordance  with  this  chapter. 


335  REDUCED  CIGARETTE  IGNITION  PROPENSITY  39-8903 

(5)  "Repeatability"  means  the  range  of  values  within  which  the  repeat 
results  of  cigarette  test  trials  from  a  single  laboratory  will  fall  ninety-five 
percent  (95%)  of  the  time. 

(6)  "Retail  dealer"  means  any  person,  other  than  a  manufacturer  or 
wholesale  dealer,  engaged  in  selling  cigarettes  or  tobacco  products. 

(7)  "Sale"  means  any  transfer  of  title  or  possession  or  both,  exchange  or 
barter,  conditional  or  otherwise,  in  any  manner  or  by  any  means  whatever 
or  any  agreement  therefor.  In  addition  to  cash  and  credit  sales,  the  giving  of 
cigarettes  as  samples,  prizes  or  gifts,  and  the  exchanging  of  cigarettes  for 
any  consideration  other  than  money,  are  considered  sales. 

(8)  "Wholesale  dealer"  means  any  person  other  than  a  manufacturer  who 
sells  cigarettes  or  tobacco  products  to  retail  dealers  or  other  persons  for 
purposes  of  resale,  and  any  person  who  owns,  operates  or  maintains  one  (1) 
or  more  cigarette  or  tobacco  product  vending  machines  in,  at  or  upon 
premises  owned  or  occupied  by  any  other  person. 

History. 

I.C.,  §  39-8902,  as  added  by  2008,  ch.  278, 
§  1,  p.  792. 

STATUTORY  NOTES 

Cross  References.  Section  1  of  the  act,  enacting  chapter  89,  title 

State  tax  commission,  Idaho  Const.,  Art.  39,  Idaho  Code,  should  take  effect  on  and 

VII,  §  12  and  §  63-101  et  seq.  after  the  first  day  of  the  thirteenth  month 

Effective  Dates.  after  passage  and  approval  [April  1,  2009]. 
Section  3  of  S.L.  2008,  ch.  278  provided  that 

39-8903.  Test  method  and  performance  standard.  [Contingent 
repeal  —  See§  39-8911.]  —  (1)  Except  as  provided  in  subsection  (7)  of  this 
section,  no  cigarettes  may  be  sold  or  offered  for  sale  in  this  state  or  offered 
for  sale  or  sold  to  persons  located  in  this  state  unless  the  cigarettes  have 
been  tested  in  accordance  with  the  test  method  and  meet  the  performance 
standard  specified  in  this  section,  a  written  certification  has  been  filed  by 
the  manufacturer  with  the  state  fire  marshal  in  accordance  with  section 
39-8904,  Idaho  Code,  and  the  cigarettes  have  been  marked  in  accordance 
with  section  39-8905,  Idaho  Code. 

(a)  Testing  of  cigarettes  shall  be  conducted  in  accordance  with  the 
American  society  of  testing  and  materials  (ASTM)  standard  E2187-04, 
"standard  test  method  for  measuring  the  ignition  strength  of  cigarettes." 

(b)  Testing  shall  be  conducted  on  ten  (10)  layers  of  filter  paper. 

(c)  No  more  than  twenty-five  percent  (25%)  of  the  cigarettes  tested  in  a 
test  trial  in  accordance  with  this  section  shall  exhibit  full-length  burns. 
Forty  (40)  replicate  tests  shall  comprise  a  complete  test  trial  for  each 
cigarette  tested. 

(d)  The  performance  standard  required  in  this  section  shall  only  be 
applied  to  a  complete  test  trial. 

(e)  Written  certifications  shall  be  based  upon  testing  conducted  by  a 
laboratory  that  has  been  accredited  pursuant  to  standard  ISO/IEC  17025 
of  the  international  organization  for  standardization  (ISO),  or  other 
comparable  accreditation  standard  required  by  the  state  fire  marshal. 
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(f)  Laboratories  conducting  testing  in  accordance  with  this  section  shall 
implement  a  quality  control  and  quality  assurance  program  that  includes 
a  procedure  that  will  determine  the  repeatability  of  the  testing  results. 
The  repeatability  value  shall  be  no  greater  than  0.19. 

(g)  This  section  does  not  require  additional  testing  if  cigarettes  are  tested 
consistent  with  this  chapter  for  any  other  purpose. 

(h)  Testing  performed  or  sponsored  by  the  state  fire  marshal  to  determine 
a  cigarette's  compliance  with  the  performance  standard  required  in  this 
section  shall  be  conducted  in  accordance  with  this  section. 

(2)  Each  cigarette  listed  in  a  certification  submitted  pursuant  to  section 
39-8904,  Idaho  Code,  that  uses  lowered  permeability  bands  in  the  cigarette 
paper  to  achieve  compliance  with  the  performance  standard  set  forth  in  this 
section  shall  have  at  least  two  (2)  nominally  identical  bands  on  the  paper 
surrounding  the  tobacco  column.  At  least  one  (1)  complete  band  shall  be 
located  at  least  fifteen  (15)  millimeters  from  the  lighting  end  of  the  cigarette. 
For  cigarettes  on  which  the  bands  are  positioned  by  design,  there  shall  be  at 
least  two  (2)  bands  fully  located  at  least  fifteen  (15)  millimeters  from  the 
lighting  end  and  ten  (10)  millimeters  from  the  filter  end  of  the  tobacco 
column,  or  ten  (10)  millimeters  from  the  labeled  end  of  the  tobacco  column 
for  nonfiltered  cigarettes. 

(3)  A  manufacturer  of  a  cigarette  that  the  state  fire  marshal  determines 
cannot  be  tested  in  accordance  with  the  test  method  prescribed  in  paragraph 
(l)(a)  of  this  section  shall  propose  a  test  method  and  performance  standard 
for  the  cigarette  to  the  state  fire  marshal.  Upon  approval  of  the  proposed 
test  method  and  a  determination  by  the  state  fire  marshal  that  the 
performance  standard  proposed  by  the  manufacturer  is  equivalent  to  the 
performance  standard  prescribed  in  paragraph  (l)(c)  of  this  section,  the 
manufacturer  may  employ  that  test  method  and  performance  standard  to 
certify  the  cigarette  pursuant  to  section  39-8904,  Idaho  Code.  If  the  state  fire 
marshal  determines  that  another  state  has  enacted  reduced  cigarette 
ignition  propensity  standards  that  include  a  test  method  and  performance 
standard  that  are  the  same  as  those  contained  in  this  chapter,  and  the  state 
fire  marshal  finds  that  the  officials  responsible  for  implementing  those 
requirements  have  approved  the  proposed  alternative  test  method  and 
performance  standard  for  a  particular  cigarette  proposed  by  a  manufacturer 
as  meeting  the  fire  safety  standards  of  that  state's  law  or  regulation  under 
a  legal  provision  comparable  to  this  section,  then  the  state  fire  marshal  shall 
authorize  that  manufacturer  to  employ  the  alternative  test  method  and 
performance  standard  to  certify  that  cigarette  for  sale  in  this  state,  unless 
the  state  fire  marshal  demonstrates  a  reasonable  basis  why  the  alternative 
test  should  not  be  accepted  under  this  chapter.  All  other  applicable  require- 
ments of  this  section  shall  apply  to  the  manufacturer. 

(4)  Each  manufacturer  shall  maintain  copies  of  the  reports  of  all  tests 
conducted  on  all  cigarettes  offered  for  sale  for  a  period  of  three  (3)  years,  and 
shall  make  copies  of  these  reports  available  to  the  state  fire  marshal  and  the 
attorney  general  upon  written  request.  Any  manufacturer  who  fails  to  make 
copies  of  these  reports  available  within  sixty  (60)  days  of  receiving  a  written 
request  shall  be  subject  to  a  civil  penalty  not  to  exceed  ten  thousand  dollars 
($10,000)  for  each  day  after  the  sixtieth  day  that  the  manufacturer  does  not 
make  the  copies  available. 
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(5)  The  state  fire  marshal  may  adopt  a  subsequent  ASTM  standard  test 
method  for  measuring  the  ignition  strength  of  cigarettes  upon  a  finding  that 
the  subsequent  method  does  not  result  in  a  change  in  the  percentage  of 
full-length  burns  exhibited  by  any  tested  cigarette  when  compared  to  the 
percentage  of  full-length  burns  the  same  cigarette  would  exhibit  when 
tested  in  accordance  with  ASTM  standard  E2 187-04  and  the  performance 
standard  in  subsection  (l)(c)  of  this  section. 

(6)  The  state  fire  marshal  shall  review  the  effectiveness  of  this  section 
and  report  the  state  fire  marshal's  findings  every  three  (3)  years  to  the 
legislature  and,  if  appropriate,  make  recommendations  for  legislation  to 
improve  the  effectiveness  of  this  chapter.  The  report  and  legislative  recom- 
mendations shall  be  submitted  no  later  than  June  30  following  the  conclu- 
sion of  each  three  (3)  year  period. 

(7)  The  requirements  of  subsection  (1)  of  this  section  shall  not  prohibit: 

(a)  Wholesale  or  retail  dealers  from  selling  their  existing  inventory  of 
cigarettes  on  or  after  the  effective  date  of  this  chapter  if  the  wholesale  or 
retail  dealer  can  establish  that  state  tax  stamps  were  affixed  to  the 
cigarettes  prior  to  the  effective  date  and  the  wholesale  or  retail  dealer  can 
establish  that  the  inventory  was  purchased  prior  to  the  effective  date  in 
comparable  quantity  to  the  inventory  purchased  during  the  same  period 
of  the  prior  year;  or 

(b)  The  sale  of  cigarettes  solely  for  the  purpose  of  consumer  testing.  For 
purposes  of  this  subsection,  the  term  "consumer  testing"  means  an 
assessment  of  cigarettes  that  is  conducted  by  a  manufacturer,  or  under 
the  control  and  direction  of  a  manufacturer,  for  the  purpose  of  evaluating 
consumer  acceptance  of  those  cigarettes,  utilizing  only  the  quantity  of 
cigarettes  that  is  reasonably  necessary  for  the  assessment. 

(8)  This  chapter  shall  be  implemented  in  accordance  with  the  implemen- 
tation and  substance  of  the  New  York  fire  safety  standards  for  cigarettes. 

History. 

I.C.,  §  39-8903,  as  added  by  2008,  ch.  278, 
§  1,  p.  793. 

STATUTORY  NOTES 

Cross  References.  For  more  on  the  New  York  fire  safety  stan- 

Attomey  general  §  67-1401  etseq  dards     for     cigarettes,     see     http://firesafe 

State  fire  marshal,  §§  41-254,  41-255.  cigarettes.org/assets/flles/Harvardstudy.pdf. 

Compiler's  Notes.  The  words  enclosed  in  parentheses  so  ap- 

For  more  on  ASTM  E2 187-09,  see  http://  peared  in  the  law  as  enacted. 

www.  astm.  org/Standards/E2187.  htm . 

For  more  on  ISO/IEC   17025,  see  http://  Effective  Dates. 

www. isoieel 7025.com/wst_page4.html.  Section  3  of  S.L.  2008,  ch.  278  provided  that 

The  phrase  "the  effective  date  of  this  chap-  Section  1  of  the  act,  enacting  chapter  89,  title 

ter"  in  paragraph  (7)(a)  refers  to  the  effective  39,  Idaho  Code,  should  take  effect  on  and 

date  of  S.L.  2008,  ch.  278,  which  was  April  1,  after  the  first  day  of  the  thirteenth  month 

2009.  after  passage  and  approval  [April  1,  2009]. 

39-8904.  Certification  and  product  change.  [Contingent  repeal  — 
See  §  39-891L]  —  (1)  Each  manufacturer  shall  submit  to  the  state  fire 
marshal  a  written  certification  attesting  that: 


39-8904  HEALTH  AND  SAFETY  338 

(a)  Each  cigarette  listed  in  the  certification  has  been  tested  in  accordance 
with  section  39-8903,  Idaho  Code;  and 

(b)  Each  cigarette  listed  in  the  certification  meets  the  performance 
standard  set  forth  in  section  39-8903,  Idaho  Code. 

(2)  Each  cigarette  listed  in  the  certification  shall  be  described  with  the 
following  information: 

(a)  Brand,  or  trade  name  on  the  package; 

(b)  Style,  such  as  light  or  ultra  light; 

(c)  Length  in  millimeters; 

(d)  Circumference  in  millimeters; 

(e)  Flavor,  such  as  menthol  or  chocolate,  if  applicable; 

(f)  Filter  or  nonfilter; 

(g)  Package  description,  such  as  soft  pack  or  box; 

(h)  Marking  pursuant  to  section  39-8905,  Idaho  Code; 

(i)  The  name,  address  and  telephone  number  of  the  laboratory,  if  different 

than  the  manufacturer  that  conducted  the  test;  and 

(j)  The  date  that  the  testing  occurred. 

(3)  The  certifications  shall  be  made  available  to  the  attorney  general  for 
purposes  consistent  with  this  chapter  and  the  state  tax  commission  for 
purposes  of  ensuring  compliance  with  this  section. 

(4)  Each  cigarette  certified  under  this  section  shall  be  recertified  every 
three  (3)  years. 

(5)  For  each  brand  family  listed  in  a  certification,  a  manufacturer  shall 
pay  to  the  state  fire  marshal  a  one  thousand  dollar  ($1000)  fee.  The  fee  paid 
shall  apply  to  all  cigarettes  within  the  brand  family  certified  and  shall 
include  any  new  cigarette  certified  within  the  brand  family  during  the  three 
(3)  year  certification  period. 

(6)  All  moneys  collected  as  certification  fees  submitted  by  manufacturers 
shall  be  deposited  in  the  state  treasury  to  the  credit  of  a  special  account  in 
the  state  operating  fund  hereby  created  to  be  known  as  the  "Reduced 
Cigarette  Ignition  Propensity  and  Firefighter  Protection  Act  Enforcement 
Fund."  The  fund  shall,  in  addition  to  any  other  moneys  made  available  for 
that  purpose,  be  available  to  the  state  fire  marshal  solely  to  support 
processing,  testing,  enforcement  and  oversight  activities  under  this  chapter. 

(7)  If  a  manufacturer  has  certified  a  cigarette  pursuant  to  this  section, 
and  thereafter  makes  any  change  to  the  cigarette  that  is  likely  to  alter  its 
compliance  with  the  reduced  cigarette  ignition  propensity  standards  re- 
quired in  this  chapter,  that  cigarette  shall  not  be  sold  or  offered  for  sale  in 
this  state  until  the  manufacturer  retests  the  cigarette  in  accordance  with 
the  testing  standards  set  forth  in  section  39-8903,  Idaho  Code,  and  main- 
tains records  of  that  retesting  as  required  by  section  39-8903,  Idaho  Code. 
Any  altered  cigarette  which  does  not  meet  the  performance  standard  set 
forth  in  section  39-8903,  Idaho  Code,  may  not  be  sold  in  this  state. 

History. 

I.C.,  §  39-8904,  as  added  by  2008,  ch.  278, 
§  1,  p.  795. 
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STATUTORY  NOTES 

Cross  References.  Section  1  of  the  act,  enacting  chapter  89,  title 

Attorney  general,  §  67-1401  et  seq.  39,  Idaho  Code,  should  take  effect  on  and 

State  fire  marshal,  §§  41-254,  41-255.  after  the  first  day  of  the  thirteenth  month 

Vn^tel^<rM3-?oret  se  *''  after  Passa*e  and  aPProval  IAPril  *>  2009^ 

Effective  Dates. 

Section  3  of  S.L.  2008,  ch.  278  provided  that 

39-8905.  Marking  of  cigarette  packaging.  [Contingent  repeal  — 
See  §  39-891L]  —  (1)  Cigarettes  that  are  certified  by  a  manufacturer  in 
accordance  with  section  39-8904,  Idaho  Code,  shall  be  marked  to  indicate 
compliance  with  the  requirements  of  section  39-8903,  Idaho  Code.  The 
marking  shall  be  in  eight  (8)  point  type  or  larger  and  consist  of: 

(a)  Modification  of  the  product  UPC  code  to  include  a  visible  mark  printed 
at  or  around  the  area  of  the  UPC  code.  The  mark  may  consist  of 
alphanumeric  or  symbolic  characters  permanently  stamped,  engraved, 
embossed  or  printed  in  conjunction  with  the  UPC;  or 

(b)  Any  visible  combination  of  alphanumeric  or  symbolic  characters 
permanently  stamped,  engraved  or  embossed  upon  the  cigarette  package 
or  cellophane  wrap;  or 

(c)  Printed,  stamped,  engraved  or  embossed  text  that  indicates  that  the 
cigarettes  meet  the  standards  of  this  chapter. 

(2)  A  manufacturer  shall  use  only  one  (1)  marking,  and  shall  apply  this 
marking  uniformly  for  all  packages  including,  but  not  limited  to,  packs, 
cartons  and  cases,  and  brands  marketed  by  that  manufacturer. 

(3)  The  state  fire  marshal  shall  be  notified  as  to  the  marking  that  is 
selected. 

(4)  Prior  to  the  certification  of  any  cigarette,  a  manufacturer  shall 
present  its  proposed  marking  to  the  state  fire  marshal  for  approval.  Upon 
receipt  of  the  request,  the  state  fire  marshal  shall  approve  or  disapprove  the 
marking  offered,  except  that  the  state  fire  marshal  shall  approve: 

(a)  Any  marking  in  use  and  approved  for  sale  in  another  state;  or 

(b)  The  letters  "FSC,"  which  signify  fire  standards  compliant,  appearing 
in  eight  (8)  point  type  or  larger  and  permanently  printed,  stamped, 
engraved  or  embossed  on  the  package  at  or  near  the  UPC  code. 

Proposed  markings  shall  be  deemed  approved  if  the  state  fire  marshal  fails 
to  act  within  ten  (10)  business  days  of  receiving  a  request  for  approval. 

(5)  No  manufacturer  shall  modify  its  approved  marking  unless  the 
modification  has  been  approved  by  the  state  fire  marshal  in  accordance  with 
this  section. 

(6)  Manufacturers  certifying  cigarettes  in  accordance  with  section  39- 
8904,  Idaho  Code,  shall  provide  a  copy  of  the  certifications  to  all  wholesale 
dealers  and  agents  to  which  they  sell  cigarettes,  and  shall  also  provide 
sufficient  copies  of  an  illustration  of  the  package  marking  utilized  by  the 
manufacturer  pursuant  to  this  section  for  each  retail  dealer  to  which  the 
wholesale  dealers  or  agents  sell  cigarettes.  Wholesale  dealers  and  agents 
shall  provide  a  copy  of  these  package  markings  received  from  manufacturers 
to  all  retail  dealers  to  which  they  sell  cigarettes.  Wholesale  dealers,  agents 
and  retail  dealers  shall  permit  the  state  fire  marshal,  the  state  tax 
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commission,  the  attorney  general,  and  their  employees  to  inspect  markings 
of  cigarette  packaging  marked  in  accordance  with  this  section. 

History. 

I.C.,  §  39-8905,  as  added  by  2008,  ch.  278, 
§  1,  P-  796. 

STATUTORY  NOTES 

Cross  References.  Section  1  of  the  act,  enacting  chapter  89,  title 

Attorney  general,  §  67-1401  et  seq.  39,  Idaho  Code,  should  take  effect  on  and 

State  fire  marshal,  §§  41-254,  41-255.  after  the  first  day  of  the  thirteenth  month 

State  tax  commission,  Idaho  Const.,  Art.  «fhPr  noooorrp  «nfi  annrnval  TAnWl  1   90091 

VII,  §  12  and  §  63-101  et  seq.  atter  paSSage  and  aPProval  LAPnl  *>  ^uuyj- 

Efffective  Dates. 

Section  3  of  S.L.  2008,  ch.  278  provided  that 

39-8906.    Penalties,  [Contingent  repeal  —  See  §  39-8911,]  —  (1)  A 

manufacturer,  wholesale  dealer,  agent  or  any  other  person  or  entity  who 
knowingly  sells  or  offers  to  sell  cigarettes,  other  than  through  retail  sale,  in 
violation  of  section  39-8903,  Idaho  Code,  shall  be  subject  to  a  civil  penalty 
not  to  exceed  one  hundred  dollars  ($100)  for  each  pack  of  the  cigarettes  sold 
or  offered  for  sale;  provided  however,  that  in  no  case  shall  the  penalty 
against  that  person  or  entity  exceed  one  hundred  thousand  dollars 
($100,000)  during  any  thirty  (30)  day  period. 

(2)  A  retail  dealer  who  knowingly  sells  or  offers  to  sell  cigarettes  in 
violation  of  section  39-8903,  Idaho  Code,  shall  be  subject  to  a  civil  penalty 
not  to  exceed  one  hundred  dollars  ($100)  for  each  pack  of  the  cigarettes  sold 
or  offered  for  sale;  provided  however,  that  in  no  case  shall  the  penalty 
against  that  retail  dealer  exceed  twenty-five  thousand  dollars  ($25,000) 
during  any  thirty  (30)  day  period. 

(3)  In  addition  to  any  penalty  prescribed  by  law,  any  corporation,  part- 
nership, sole  proprietor,  limited  partnership  or  association  engaged  in  the 
manufacture  of  cigarettes  that  knowingly  makes  a  false  certification  pursu- 
ant to  section  39-8904,  Idaho  Code,  shall  be  subject  to  a  civil  penalty  of  at 
least  seventy-five  thousand  dollars  ($75,000)  and  not  to  exceed  two  hundred 
fifty  thousand  dollars  ($250,000)  for  each  false  certification. 

(4)  Any  person  violating  any  other  provision  in  this  chapter  shall  be 
subject  to  a  civil  penalty  for  a  first  offense  not  to  exceed  one  thousand  dollars 
($1,000),  and  for  a  subsequent  offense  subject  to  a  civil  penalty  not  to  exceed 
five  thousand  dollars  ($5,000)  for  each  violation. 

(5)  Any  cigarettes  that  have  been  sold  or  offered  for  sale  that  do  not 
comply  with  the  performance  standard  required  by  section  39-8903,  Idaho 
Code,  shall  be  subject  to  forfeiture.  Cigarettes  forfeited  pursuant  to  this 
subsection  shall  be  destroyed;  provided  however,  that  prior  to  the  destruc- 
tion of  any  cigarettes  forfeited  pursuant  to  these  provisions,  the  true  holder 
of  the  trademark  rights  in  the  cigarette  brand  shall  be  permitted  to  inspect 
the  cigarettes. 

(6)  In  addition  to  any  other  remedy  provided  by  law,  the  state  fire 
marshal  or  attorney  general  may  file  an  action  in  district  court  for  a 
violation  of  this  chapter,  including  petitioning  for  injunctive  relief  or  to 
recover  any  costs  or  damages  suffered  by  the  state  because  of  a  violation  of 


341  REDUCED  CIGARETTE  IGNITION  PROPENSITY  39-8907 

this  chapter,  including  enforcement  costs  relating  to  the  specific  violation 
and  attorney's  fees.  Each  violation  of  this  chapter  or  of  rules  adopted  under 
this  chapter  constitutes  a  separate  civil  violation  for  which  the  state  fire 
marshal  or  attorney  general  may  obtain  relief. 

(7)  Whenever  any  law  enforcement  personnel  or  duly  authorized  repre- 
sentative of  the  state  fire  marshal  shall  discover  any  cigarettes  that  have 
not  been  marked  in  the  manner  required  in  section  39-8905,  Idaho  Code,  the 
personnel  is  hereby  authorized  and  empowered  to  seize  and  take  possession 
of  the  cigarettes.  The  cigarettes  shall  be  turned  over  to  the  state  tax 
commission,  and  shall  be  forfeited  to  the  state.  Cigarettes  seized  pursuant 
to  this  subsection  shall  be  destroyed;  provided  however,  that  prior  to  the 
destruction  of  any  cigarettes  seized  pursuant  to  these  provisions,  the  true 
holder  of  the  trademark  rights  in  the  cigarette  brand  shall  be  permitted  to 
inspect  the  cigarettes. 

History. 

LC.f  §  39-8906,  as  added  by  2008,  ch.  278, 
§  1,  p.  797. 

STATUTORY  NOTES 

Cross  References.  Section  1  of  the  act,  enacting  chapter  89,  title 

Attorney  general  §  67-1401  etseq  39,  Idaho  Code,  should  take  effect  on  and 

State  fire  marshal,  §§  41-254,  41-255.  after  the  first  day  of  the  thirteenth  month 

viTuZr^T^tt  C°nSt"  **      after  *"«">  and  *PP— 1  EApril  1,  2009]. 

Effective  Dates. 

Section  3  of  S.L.  2008,  ch.  278  provided  that 

39-8907.    Implementation.  [Contingent  repeal  —  See  §  39-8911.]  — 

(1)  The  state  fire  marshal  may  promulgate  rules  pursuant  to  the  provisions 
of  chapter  52,  title  67,  Idaho  Code,  the  administrative  procedure  act, 
necessary  to  effectuate  the  purposes  of  this  chapter. 

(2)  The  state  tax  commission  in  the  regular  course  of  conducting  inspec- 
tions of  wholesale  dealers,  agents  and  retail  dealers,  as  authorized  under 
chapter  25,  title  63,  Idaho  Code,  may  inspect  the  cigarettes  to  determine  if 
the  cigarettes  are  marked  as  required  in  section  39-8905,  Idaho  Code.  If  the 
cigarettes  are  not  marked  as  required,  the  state  tax  commission  shall  notify 
the  state  fire  marshal. 

History. 

I.C.,  §  39-8907,  as  added  by  2008,  ch.  278, 
§  1,  p.  798. 

STATUTORY  NOTES 

Cross  References.  units  of  this  state  may  neither  enact  nor 

State  fire  marshal,  §§  41-254,  41-255.  enforce  any  ordinance  or  other  local  law  or 

btate  tax  commission,  Idaho  Const,  Art.  „„m,i„±; ,™.a-  +•  ^  ,    -,  i_ 

VII,  §  12  and  §  63-101  et  sea.  regulation  conflicting  with,  or  preempted  by, 

n  any  provision  of  this  chapter  or  with  any 

Compiler's  Notes.  policy  of  this  state  expressed  by  this  chapter, 

Section  2  of  S.L.  2008,  ch.  278  provided:  whether  that  policy  be  expressed  by  inclusion 

"Local     Regulation.     Notwithstanding    any  of  a  provision  in  this  chapter  or  by  exclusion 

other  provision  of  law,  the  local  governmental  of  that  subject  from  this  chapter." 
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Effective  Dates.  39,  Idaho  Code,  should  take  effect  on  and 

Section  3  of  S.L.  2008,  ch.  278  provided  that  after  the  first  day  of  the  thirteenth  month 
Section  1  of  the  act,  enacting  chapter  89,  title      after  passage  and  approval  [April  1,  2009]. 

39-8908.  Inspection.  [Contingent  repeal  —  See  §  39-8911.]  —  To 
enforce  the  provisions  of  this  chapter,  the  attorney  general,  the  state  tax 
commission  and  the  state  fire  marshal,  their  duly  authorized  representa- 
tives and  other  law  enforcement  personnel  are  hereby  authorized  to  exam- 
ine the  books,  papers,  invoices  and  other  records  of  any  person  in  possession, 
control  or  occupancy  of  any  premises  where  cigarettes  are  placed,  stored, 
sold  or  offered  for  sale,  as  well  as  the  stock  of  cigarettes  on  the  premises. 
Every  person  in  the  possession,  control  or  occupancy  of  any  premises  where 
cigarettes  are  placed,  sold  or  offered  for  sale,  is  hereby  directed  and  required 
to  give  the  attorney  general,  the  state  tax  commission  and  the  state  fire 
marshal,  their  duly  authorized  representatives  and  other  law  enforcement 
personnel  the  means,  facilities  and  opportunity  for  the  examinations  autho- 
rized in  this  section. 

History. 

I.C.,  §  39-8908,  as  added  by  2008,  ch.  278, 
§  1,  p.  798. 

STATUTORY  NOTES 

Cross  References.  Section  1  of  the  act,  enacting  chapter  89,  title 

Attorney  general,  §  67-1401  et  seq.  39,  Idaho  Code,  should  take  effect  on  and 

State  fire  marshal,  §§  41-254,  41-255.  after  the  first  day  of  the  thirteenth  month 

State  tax  commission,  Idaho  Const.,  Art.  after  passage  and  approval  [April  1,  2009]. 

VII,  §  12  and  §  63-101  et  seq.  F        6  ^ 

Effective  Dates. 

Section  3  of  S.L.  2008,  ch.  278  provided  that 

39-8909.  Reduced  cigarette  ignition  propensity  and  firefighter 
protection  act  fund,  [Contingent  repeal  —  See  §  39-8911.]  —  All 

moneys  collected  as  civil  penalties  under  section  39-8906,  Idaho  Code,  shall 
be  deposited  in  the  state  treasury  to  the  credit  of  a  special  account  in  the 
state  operating  fund  hereby  created  to  be  known  as  the  "Reduced  Cigarette 
Ignition  Propensity  and  Firefighter  Protection  Act  Fund."  The  moneys  shall 
be  deposited  to  the  credit  of  the  fund  and  shall,  in  addition  to  any  other 
moneys  made  available  for  that  purpose,  be  made  available  to  the  state  fire 
marshal  to  support  fire  safety  and  prevention  programs. 

History. 

I.C.,  §  39-8909,  as  added  by  2008,  ch.  278, 
§  1,  p.  798. 

STATUTORY  NOTES 

Cross  References.  Section  1  of  the  act,  enacting  chapter  89,  title 

State  fire  marshal,  §§  41-254,  41-255.  39,  Idaho  Code,  should  take  effect  on  and 

Effective  Dates.  aflter  tne  nrst  day  of  tne  thirteenth  month 

Section  3  of  S.L.  2008,  ch.  278  provided  that  after  passage  and  approval  [April  1,  2009]. 
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39-8910.  Sale  outside  of  Idaho.  [Contingent  repeal  —  See  §  39- 
8911.]  —  Nothing  in  this  chapter  shall  be  construed  to  prohibit  any  person 
or  entity  from  manufacturing  or  selling  cigarettes  that  do  not  meet  the 
requirements  of  section  39-8903,  Idaho  Code,  if  the  cigarettes  are  or  will  be 
stamped  for  sale  in  another  state  or  are  packaged  for  sale  outside  the  United 
States  and  that  person  or  entity  has  taken  reasonable  steps  to  ensure  that 
the  cigarettes  will  not  be  sold  or  offered  for  sale  to  persons  located  in  this 
state. 

History. 

I.C.,  §  39-8910,  as  added  by  2008,  ch.  278, 
§  1,  p.  798. 

STATUTORY  NOTES 

Effective  Dates.  39,  Idaho  Code,  should  take  effect  on  and 

Section  3  ofS.L.  2008,  ch.  278  provided  that  after  the  first  day  of  the  thirteenth  month 
Section  1  of  the  act,  enacting  chapter  89,  title      after  passage  and  approval  [April  1,  2009]. 

39-8911.  Preemption.  [Contingent  repeal  —  See  §  39-8911.]  —  This 
chapter  shall  be  repealed  if  a  federal  reduced  cigarette  ignition  propensity 
standard  that  preempts  this  chapter  is  adopted  and  becomes  effective. 

History. 

I.C.,  §  39-8911,  as  added  by  2008,  ch.  278, 
§  1,  p.  798. 

STATUTORY  NOTES 

Compiler's  Notes.  of  a  provision  in  this  chapter  or  by  exclusion 

Section  2  of  S.L.  2008    ch    278  provided:  of  that  subject  from  this  chapter." 
Local     Regulation.     Notwithstanding    any 

other  provision  of  law,  the  local  governmental  Effective  Dates. 

units  of  this  state  may  neither  enact  nor  a    ^      _    __  _    nn^n    .    rt„„         . ,    ,  , 

enforce  any  ordinance  or  other  local  law  or  Sectlon  3  of  S-L-  2008>  ch'  278  Provided  that 

regulation  conflicting  with,  or  preempted  by,  Section  1  of  the  act,  enacting  chapter  89,  title 

any  provision  of  this  chapter  or  with  any  39,  Idaho  Code,  should  take  effect  on  and 

policy  of  this  state  expressed  by  this  chapter,  after  the  first  day  of  the  thirteenth  month 

whether  that  policy  be  expressed  by  inclusion  after  passage  and  approval  [April  1,  20091. 

CHAPTER  90 
IDAHO  HEALTH  FREEDOM  ACT 

SECTION.  SECTION. 

39-9001.  Short  title.  39-9003.  Statement  of  public  policy. 

39-9002.  Definitions.  39-9004.  Enforcement. 

39-9001.  Short  title,  —  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Idaho  Health  Freedom  Act." 

History. 

I.C.,  §  39-9001,  as  added  by  2010,  ch.  46, 
§  1,  p.  84. 
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39-9002.  Definitions.  —  (1)  "Health  care  services"  shall  mean  any 
service,  treatment,  or  provision  of  product  for  the  care  of  physical  or  mental 
disease,  illness,  injury,  defect  or  condition,  or  to  otherwise  maintain  or 
improve  physical  or  mental  health,  subject  to  all  laws  and  rules  regulating 
health  service  providers  and  products  within  the  state  of  Idaho. 

(2)  "Mode  of  securing"  shall  mean  to  purchase  directly  or  on  credit  or  by 
trade,  or  to  contract  for  third-party  payment  by  insurance  or  other  legal 
means  authorized  by  the  state  of  Idaho,  or  to  apply  for  or  accept  employer  or 
government  sponsored  health  care  benefits  under  such  conditions  as  may 
legally  be  required  as  a  condition  of  such  benefits,  or  any  combination  of  the 
same. 

(3)  "Penalty"  shall  mean  any  civil  or  criminal  fine,  tax,  salary  or  wage 
withholding,  surcharge,  fee  or  any  other  imposed  consequence,  established 
by  law  or  rule  of  the  federal  government  of  the  United  States  of  America  or 
its  subdivision  or  agency,  that  is  used  to  punish  or  discourage  the  exercise  of 
rights  protected  under  this  chapter. 

History. 

I.C.,  §  39-9002,  as  added  by  2010,  ch.  46, 
§  1,  p.  84. 

39-9003.  Statement  of  public  policy.  —  (1)  The  power  to  require  or 
regulate  a  person's  choice  in  the  mode  of  securing  health  care  services,  or  to 
impose  a  penalty  related  thereto,  is  not  found  in  the  Constitution  of  the 
United  States  of  America,  and  is  therefore  a  power  reserved  to  the  people 
pursuant  to  the  Ninth  Amendment,  and  to  the  several  states  pursuant  to  the 
Tenth  Amendment.  The  state  of  Idaho  hereby  exercises  its  sovereign  power 
to  declare  the  public  policy  of  the  state  of  Idaho  regarding  the  right  of  all 
persons  residing  in  the  state  of  Idaho  in  choosing  the  mode  of  securing 
health  care  services  free  from  the  imposition  of  penalties,  or  the  threat 
thereof,  by  the  federal  government  of  the  United  States  of  America  relating 
thereto. 

(2)  It  is  hereby  declared  that  the  public  policy  of  the  state  of  Idaho, 
consistent  with  our  constitutionally  recognized  and  inalienable  rights  of 
liberty,  is  that  every  person  within  the  state  of  Idaho  is  and  shall  be  free  to 
choose  or  decline  to  choose  any  mode  of  securing  health  care  services 
without  penalty  or  threat  of  penalty  by  the  federal  government  of  the  United 
States  of  America. 

(3)  The  policy  stated  herein  shall  not  be  applied  to  impair  any  right  of 
contract  related  to  the  provision  of  health  care  services  to  any  person  or 
group. 

History. 

I.C.,  §  39-9003,  as  added  by  2010,  ch.  46, 
§  1,  p.  84. 

39-9004.  Enforcement.  —  (1)  No  public  official,  employee,  or  agent  of 
the  state  of  Idaho  or  any  of  its  political  subdivisions,  shall  act  to  impose, 
collect,  enforce,  or  effectuate  any  penalty  in  the  state  of  Idaho  that  violates 
the  public  policy  set  forth  in  section  39-9003(2),  Idaho  Code. 
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(2)  The  attorney  general  shall  take  such  action  as  is  provided  in  section 
67-1401(15),  Idaho  Code,  in  the  defense  or  prosecution  of  rights  protected 
under  this  act. 

History. 

I.C.,  §  39-9004,  as  added  by  2010,  ch.  46, 
§  1,  P.  84. 

STATUTORY  NOTES 

Cross  References.  to  S.L.  2010,  ch.  46,  which  is  codified  as 

Attorney  general,  §  67-1401  et  seq.  §§  39-9001  to  39-9004  and  67-1401. 

Compiler's  Notes. 
The  term  "this  act",  in  subsection  (2),  refers 
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CHAPTER  1 
DEFINITIONS 


SECTION. 

40-101. 
40-102. 
40-103. 
40-104. 
40-105. 
40-106. 
40-107. 
40-108. 
40-109. 
40-110. 
40-111. 
40-112. 
40-113. 


Definitions. 
Definitions  —  A. 
Definitions  —  B. 
Definitions  —  C. 
Definitions  —  D. 
Definitions  —  E. 
Definitions  —  F. 
Definitions  —  G. 
Definitions  —  H. 
Definitions  —  I. 
Definitions  —  J. 
[Reserved.] 
Definitions  —  L. 


SECTION. 

40-114.  Definitions  —  M. 

40-115.  [Reserved.] 

40-116.  Definitions  —  O. 

40-117.  Definitions  —  P. 

40-118.  [Reserved.] 

40-119.  Definitions  —  R. 

40-120.  Definitions  —  S. 

40-121.  Definitions  —  T. 

40-122.  Definitions  —  U. 

40-123.  Definitions  —  V. 

40-124.  Definitions  —  W. 
40-125  —  40-127.  [Reserved.] 
40-128  —  40-146.  [Repealed.] 


40-101.    Definitions.  —  Words  and  phrases  as  used  in  this  title  are 
defined  in  sections  40-102  through  40-127,  Idaho  Code. 

History. 

I.C.,  §  40-101,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws.  I.C.A.,  §  39-100,  was  repealed  by  S.L.  1950 

Former  §  40-101,  which  comprised  R.S.,      (1st  E.S.),  ch.  87,  §  24,  p.  117. 
§  850;  reen.  R.C.  &  C.L.  §  874;  C.S.,  §  1302; 

40-102,  Definitions  — A.  —  (1)  "Activities,  commercial  or  industrial." 
(See  "Unzoned  commercial  or  industrial  areas,"  section  40-122,  Idaho  Code) 

(2)  "Advertising  business,  outdoor."  (See  "Outdoor  advertising  business," 
section  40-116,  Idaho  Code) 

(3)  "Advertising  display"  means  advertising  structures  and  signs. 

(4)  "Advertising  structure(s)"  or  "structure(s)"  or  "sign(s)"  means  any 
thing  designed,  intended  or  used  to  advertise  or  inform.  "Advertising 
structure"  or  "sign"  does  not  include: 

(a)  Official  notices  issued  by  any  court  or  public  body  or  officer. 

(b)  Notices  posted  by  any  public  officer  in  performance  of  a  public  duty  or 
by  any  person  in  giving  legal  notice. 

(c)  Directional,  warning  or  information  structures  required  by  or  autho- 
rized by  law,  informational  or  directional  signs  regarding  telephone 
service,  emergency  telephone  signs,  buried  or  underground  cable  markers 
and  above  cable  closures. 

(d)  An  official  or  public  structure  erected  near  a  city  or  county,  and  within 
its  territorial  or  zoning  jurisdiction,  which  contains  the  name  of  the  city  or 
county,  provided  the  same  is  maintained  wholly  at  public  expense.  Where 
a  city  has  been  bypassed,  but  remains  within  five  (5)  miles  of  an  interstate 
highway  or  primary  freeway,  the  Idaho  transportation  board,  in  its 
discretion,  may  grant  the  city  the  right  to  erect  and  maintain  a  billboard 
displaying  the  name  of  the  city  at  a  location  not  to  exceed  one  (1)  mile  from 
an  interchange  primarily  serving  that  city.  Billboards  erected  must  be  at 
locations  consistent  with  department  regulations  and  safety  standards. 

(5)  "Agency,"  as  applied  to  highway  relocation  assistance  as  provided  by 
chapter  20,  title  40,  Idaho  Code,  means  any  subdivision  or  entity  of  state  or 
local  government  in  the  state  of  Idaho  authorized  by  law  to  engage  in  any 
highway  program  or  perform  any  highway  project  in  which  the  acquisition 
of  real  property  may  result  in  the  displacement  of  any  person. 

(6)  "Alternate  technical  concept  (ATC)"  means  an  alternative  to  the  base 
technical  concept  that  promotes  innovation  and  is  equal  or  better  in  quality 
or  effect,  as  determined  by  the  department  in  its  sole  discretion. 

(7)  "Areas,  commercial  or  industrial,  unzoned."  (See  "Unzoned  commer- 
cial or  industrial  areas,"  section  40-122,  Idaho  Code) 

(8)  "Areas,  urban."  (See  "Urban  areas,"  section  40-122,  Idaho  Code) 

(9)  "Automobile  graveyard"  means  any  establishment  or  place  of  business 
which  is  maintained,  used,  or  operated,  for  storing,  keeping,  buying,  or 
selling  wrecked,  scrapped,  ruined,  or  dismantled  motor  vehicles  or  motor 
vehicle  parts. 

(10)  "Average  annual  net  earnings,"  for  the  purposes  of  section  40-2004, 
Idaho  Code,  means  one-half  (1/2)  of  any  net  earnings  of  the  business  or  farm 
operations,  before  federal,  state  and  local  income  taxes,  during  the  two  (2) 
taxable  years  immediately  preceding  the  taxable  year  in  which  the  business 
or  farm  operation  moves  from  the  real  property  acquired  for  the  project,  or 
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during  any  other  period  as  the  agency  determines  to  be  more  equitable  for 
establishing  the  earnings,  and  includes  any  compensation  paid  by  the 
business  or  farm  operation  to  the  owner,  his  spouse,  or  his  dependents 
during  the  two  (2)  year  period,  or  any  other  period  as  determined  by  the 
agency. 

History. 

I.C.,  §  40-102,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2010,  ch.  293,  §  1,  p.  777. 

STATUTORY  NOTES 

Cross  References.  subsection  (6)  and  redesignated  the  subse- 

Idaho  transportation  board,   §  40-301  et      quent  subsections  accordingly. 

Prior  Laws  Compiler's  Notes. 

Former  §  *40-102,  which  comprised  R.C.,  ^  words  f  Cl°Sed  in  V*Jentheses  so  aP" 

§  2874a,  as  added  by  1911,  ch.  60,  §  3,  p.  167;  peared  m  the  law  as  enacted' 

reen.  C.L.,  §  874a;  C.S.  §  1303;  I.C.A.,  §  39-  Effective  Dates. 

102  was  repealed  by  S.L.  1950  (1st  E.S.),  ch.  Section  16  of  S.L.  2010,  ch.  293  declared  an 

87,  §  24,  p.  117.  emergency.  Approved  April  11,  2010. 
Amendments. 

The  2010  amendment,  by  ch.  293,  added 

40-103.  Definitions  —  B.  —  (1)  "Base  technical  concept"  means  the 
project  specific  concepts  and  technical  information  provided  in  the  request 
for  proposals  upon  which  design-build  firms  will  develop  their  technical  and 
price  proposals. 

(2)  "Best  value  selection"  means  any  selection  process  in  which  proposals 
contain  both  price  and  qualitative  components  and  award  is  based  upon  a 
combination  of  price  and  qualitative  considerations. 

(3)  "Board"  means  the  Idaho  transportation  board. 

(4)  "Business"  means  any  lawful  activity,  excepting  a  farm  operation, 
conducted  primarily  for  the  purchase,  resale,  lease  and  rental  of  personal 
and  real  property,  and  for  the  manufacture,  processing  or  marketing  of 
products,  commodities,  or  other  personal  property;  for  the  sale  of  services  to 
the  public;  or  solely  for  the  purpose  of  section  40-2004(1),  Idaho  Code,  for 
assisting  in  the  purchase,  sale,  resale,  manufacture,  processing,  or  market- 
ing of  products,  commodities,  personal  property,  or  services  by  the  erection 
and  maintenance  of  an  outdoor  advertising  display  or  displays,  whether  or 
not  displays  are  located  on  the  premises  on  which  any  of  the  activities  are 
conducted. 

(5)  "Business  entity"  means  a  corporation,  professional  corporation,  lim- 
ited liability  company,  professional  limited  liability  company,  general  part- 
nership, limited  partnership,  limited  liability  partnership,  professional 
limited  liability  partnership  or  any  other  form  of  business  except  a  sole 
proprietorship. 

History. 

I.C.,  §  40-103,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2010,  ch.  293,  §  2,  p.  777. 
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STATUTORY  NOTES 


Cross  References. 

Idaho  transportation  board,  §  40-301  et 
seq. 

Prior  Laws. 

The  following  sections  comprising  part  of 
former  chapter  1  of  title  40  were  repealed  by 
S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985: 

40-103.  R.S.,  §  851;  am.  1893,  p.  12,  §  1, 
reen.  1899,  p.  168,  §  2;  reen.  R.C.  &  C.L., 
§  875;  C.S.  §  1304;  I.C.A.,  §  39-103. 

40-104.  R.S.,  §  852;  reen.  R.C.  &  C.L., 
§  876;  C.S.,  §  1305;  I.C.A.,  §  39-104;  am. 
1963,  ch.  6,  §  1,  p.  17;  am.  1963,  ch.  267,  §  1, 
p.  680. 

40-105.  R.S.,  §  853;  reen.  R.C.  &  C.L., 
§  877;  C.S.,  §  1306;  I.C.A.,  §  39-105. 

40-106.  1951,  ch.  93,  §  1,  p.  165. 

40-107.  1951,  ch.  93,  §  2,  p.  165;  1966  (2nd 
E.S.),  ch.  13,  §  1,  p.  20. 

40-108.  1951,  ch.  93,  §  3,  p.  165. 

40-109.  1951,  ch.  93,  §  4,  p.  165;  am.  1963, 
ch.  294,  §  1,  p.  774. 

40-110.  1951,  ch.  93,  §  5,  p.  165. 

40-111. 1.C.,  §  40-111,  as  added  by  1974,  ch. 
12,  §  2,  p.  61;  am.  1982,  ch.  95,  §  132,  p.  185. 

40-112.  1951,  ch.  93,  §  7,  p.  165;  am.  1955, 
ch.  260,  §  7,  p.  623;  am.  1974,  ch.  12,  §  3,  p. 
61. 

40-113.  1951,  ch.  93,  §  8,  p.  165;  am.  1974, 
ch.  12,  §  4,  p.  61. 

40-114.  1951,  ch.  93,  §  9,  p.  165;  am.  1974, 
ch.  12,  §  5,  p.  61. 

40-115. 1951,  ch.  93,  §  10,  p.  165;  am.  1971, 
ch.  136,  §  25,  p.  522. 

40-116.  1951,  ch.  93,  §  11,  p.  165. 

40-117. 1951,  ch.  93,  §  12,  p.  165;  am.  1971, 
ch.  190,  §  1,  p.  873;  am.  1974,  ch.  12,  §  6,  p. 
61;  am.  1974,  ch.  161,  §  1,  p.  1395;  1976,  ch. 


358,  §  1,  p.  1175;  am.  1980,  ch.  247,  §  40,  p. 
582. 

40-118. 1951,  ch.  93,  §  13,  p.  165;  am.  1974, 
ch.  12,  §  7,  p.  61. 

40-119. 1951,  ch.  93,  §  14,  p.  165;  am.  1974, 
ch.  12,  §  8,  p.  61. 

40-120.  1951,  ch.  93,  §  15;  am.  1955,  ch. 
260,  §  2,  p.  263;  am.  1957,  ch.  227,  §  1,  p. 
520;  am.  1959,  ch.  251,  §  1,  p.  532;  am.  1961, 
ch.  264,  §  1,  p.  465;  am.  1974,  ch.  12,  §  9,  p. 
61;  am.  1978,  ch.  282,  §  1,  p.  684;  am.  1981, 
ch.H9,§  1,  p.  203;  am.  1982,  ch.  95,  §  133,  p. 
185;  am.  1982,  ch.  306,  §  1,  p.  768. 

40-121. 1951,  ch.  93,  §  16,  p.  165;  am.  1955, 
ch.  260,  §  3,  p.  623;  am.  1974,  ch.  12,  §  10,  p. 
61;  am.  1983,  ch.  234,  §  1,  p.  637. 

40-122.  1951,  ch.  93,  §  17,  p.  165. 

40-123. 1951,  ch.  93,  §  18,  p.  165;  am.  1974, 
ch.  12,  §  11,  p.  61. 

40-124.  I.C.,  §  40-124,  as  added  by  1974, 
ch.  12,  §  12,  p.  61;  am.  1982,  ch.  95,  §  134,  p. 
185.  A  former  §  40-124  which  comprised 
1951,  ch,  93,  §  19,  p.  165  was  repealed  by  S.L. 
1974,  ch.  12,  §  1,  p.  61. 

40-125. 1951,  ch.  93,  §  20,  p.  165;  am.  1971, 
ch.l36,§  26,  p.  522;  am.  1974,  ch.  12,  §  13,  p. 
61. 

40-126. 1951,  ch.  93,  §  21,  p.  165;  am.  1974, 
ch.  12,  §  14,  p.  61. 

40-127.  1951,  ch.  93,  §  22,  p.  165. 

Amendments. 

The  2010  amendment,  by  ch.  293,  added 
subsections  (1),  (2),  and  (5),  and  redesignated 
the  other  subsections  accordingly. 

Effective  Dates. 

Section  16  of  S.L.  2010,  ch.  293  declared  an 
emergency.  Approved  April  11,  2010. 


JUDICIAL  DECISIONS 


Cited  in:  Burrup  v.  Stanger,  114  Idaho  50, 
753  R2d  261  (Ct.  App.  1988). 

40-104.  Definitions  —  C.  —  (1)  "City  system"  means  all  public  high- 
ways within  the  corporate  limits  of  a  city,  with  a  functioning  street 
department,  except  those  highways  which  are  under  federal  control,  a  part 
of  the  state  highway  system,  part  of  a  highway  district  system  or  an 
extension  of  a  rural  major  collector  route  as  specified  in  section  40-607, 
Idaho  Code. 

(2)  "Commercial  activities."  (See  "Unzoned  commercial  or  industrial 
areas,"  section  40-122,  Idaho  Code) 

(3)  "Commercial  areas,  unzoned."  (See  "Unzoned  commercial  or  indus- 
trial areas,"  section  40-122,  Idaho  Code) 

(4)  "Commissioners"  means  the  board  of  county  commissioners  of  a 
county  of  this  state. 

(5)  "Construction  manager/general  contractor  firm"  means  a  business 
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entity  with  which  the  department  has  contracted  to  provide  services  prior  to 
the  final  design  phase  and  provide  for  the  construction  of  the  project  during 
the  construction  phase. 

(6)  "Construction  manager/general  contractor  project"  means  a  project 
where  the  department  retains  a  consultant  or  has  on  staff  an  Idaho  licensed 
professional  engineer  to  develop  the  design  and  also  hires  a  construction 
manager/general  contractor  firm  to  provide  services  prior  to  the  final  design. 
If  a  guaranteed  maximum  price  is  negotiated  successfully,  the  construction 
manager/general  contractor  firm  also  provides  for  construction  of  the 
project. 

(7)  "Consultant"  means  an  individual  or  business  entity  possessing  the 
qualifications  to  provide  licensed  architectural,  licensed  engineering,  or 
licensed  land  surveying  services  or  possessing  specialized  credentials  and 
qualifications. 

(8)  "Controlled-access  facility"  means  a  highway  especially  designed  for 
through  traffic  to  which  owners  or  occupants  of  abutting  land  have  no  right 
or  easement  or  only  a  controlled  right  or  easement  of  access  by  reason  of  the 
fact  that  their  property  abuts  upon  the  controlled-access  facility  These 
highways  may  be  freeways  open  to  use  by  all  customary  forms  of  highway 
traffic,  or  they  may  be  parkways  from  which  trucks,  buses  and  other 
commercial  vehicles  shall  be  excluded. 

(9)  "County  highway  system"  or  "county  secondary  highways"  mean  all 
public  highways  in  a  county  except  those  included  within  the  state  highway 
system,  those  under  another  state  agency  those  included  within  city 
highway  systems  of  incorporated  cities,  those  included  within  a  highway 
district  highway  system,  and  those  under  federal  control. 

History.  1994>  ch>  324,  §  1  p.  i039;  am.  2010,  ch.  293, 

I.C.,  §  40-104,  as  added  by  1985,  ch.  253,      §  3,  p.  777. 
§  2,  p.  586;  am.  1986,  ch.  328,  §  1,  p.  803;  am. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

t  owCrTrJ  i1°q~104  WaS  rePealed-  See  Prior         The  words  enclosed  in  parentheses  so  ap- 
i,aws,  §  4U-iUd.  peared  in  the  law  ag  enacted 

Amendments. 

The  2010  amendment,  by  ch.  293,  added  Effective  Dates. 

subsections  (5)  through  (7)  and  redesignated  Section  16  of  S.L.  2010,  ch.  293  declared  an 

the  other  subsections  accordingly.  emergency.  Approved  April  11,  2010. 

JUDICIAL  DECISIONS 

Analysis 

County  highway  system. 
Jurisdiction  over  streets. 

County  Highway  System.  Because  five  years  passed  with  no  public 

All  public  roadways  not  included  in  the  use  or  maintenance  on  a  gravel  boundary 

federal  highway  system  the  state  highway  road,  the  road  ceased  to  be  defined  as  a  public 

system,  or  a  city  street  system,  are  necessar-  road;  the  abandonment  did  not  require  any 

ily  a  part  of  the  county  highway  system.  Lido  formal  action  by  county  commissioners.  John 

Van  &  Storage,  Inc.  v.  Kuck,  110  Idaho  939,  W.  Brown  Props,  v.  Blaine  County,  138  Idaho 

719  P.2d  1199  (1986).  171,  59  P.3d  976  (2002). 
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Jurisdiction  Over  Streets. 

If  a  city  does  not  follow  the  procedures  set 
forth  for  altering  a  highway  district,  it  does 
not  obtain  jurisdiction  over  streets  located 
inside  of  the  district;  therefore,  a  district 
court  erred  by  granting  a  city's  motion  for 
partial  summary  judgment  in  a  case  where 
the  city  sought  to  obtain  jurisdiction  over 


streets  in  a  highway  district  by  merely  estab- 
lishing a  functioning  street  department.  City 
of  Sandpoint  v.  Sandpoint  Indep.  Highway 
Dist.,  139  Idaho  65,  72  P.3d  905  (2003). 

Cited  in:  French  v.  Sorensen,  113  Idaho 
950,  751  P.2d  98  (1988);  Floyd  v.  Bd.  of 
Comm'rs,  137  Idaho  718,  52  P.3d  863  (2002). 


Decisions  Under  Prior  Law 
Analysis 


Acceptance  and  use  of  highway. 
City  streets. 
Judicial  notice. 

Acceptance  and  Use  of  Highway. 

Where  in  an  action  by  plaintiff  residents  of 
an  unincorporated  area  of  a  county  to  have 
certain  roads  declared  public  highways  and  to 
require  the  county  to  maintain  the  roads,  the 
evidence  showed  that  the  county  had  regu- 
larly maintained  the  roads  for  approximately 
nine  years,  that  the  roads  had  been  exten- 
sively used  by  the  general  public,  and  that  the 
sales  of  several  lots  within  the  area  had  been 
made  with  particular  reliance  upon  several 
written  representations  made  by  various 
members  of  the  board  of  county  commission- 
ers that  the  roads  would  be  maintained  by  the 
county,  the  trial  court  erred  in  granting  sum- 
mary judgment  for  the  county  because  a  sub- 
stantial fact  issue  existed  as  to  whether  the 
county  had  accepted  the  roads.  Pugmire  v. 
Johnson,  102  Idaho  882,  643  P.2d  832  (1982). 


City  Streets. 

A  street  within  a  city  was  a  highway  within 
the  meaning  of  the  law  imposing  a  tax  upon 
gasoline,  and  the  municipality  could  not  es- 
cape its  liability  for  such  tax  on  the  ground 
that  it  did  not  use  the  highway  of  the  state, 
since  the  municipality  receives  benefits  by 
reason  of  the  state  highway  surrounding  it. 
State  ex  rel.  Pfost  v.  Boise  City,  57  Idaho  507, 
66  P.2d  1016  (1937). 

Judicial  Notice. 

The  court  would  take  judicial  notice  of  the 
order  of  board  of  highway  directors  (now 
transportation  board)  fixing  and  designating 
35  miles  per  hour  as  the  reasonable,  safe, 
prima  facie  speed  limit  on  certain  portion  of 
U.S.  Highway  30,  and  of  the  fact  that  the 
section  of  the  highway  to  which  it  relates  is  a 
part  of  the  "state  highway  system."  State  v. 
Wendler,  83  Idaho  213,  360  P.2d  697  (1961). 


40-105,  Definitions  —  D.  —  (1)  "Department"  means  the  Idaho  trans- 
portation department. 

(2)  "Design-build  contract"  means  a  single  contract  between  the  depart- 
ment and  a  design-build  firm  to  furnish  the  architectural  or  engineering  and 
related  design  services,  labor,  material,  supplies,  equipment,  and  construc- 
tion services  for  the  highway  project. 

(3)  "Design-build  firm"  means  a  sole  proprietorship,  partnership,  limited 
liability  partnership,  joint  venture,  corporation,  any  type  of  limited  liability 
company,  professional  corporation  or  legal  entity  qualified  to  design  and 
build  highway  projects. 

(4)  "Design-build  project"  means  a  project  for  which  both  the  design  and 
construction  of  the  project  are  procured  by  the  department  in  a  single 
contract  with  a  design-build  firm  capable  of  providing  the  necessary  design 
services  and  construction. 

(5)  "Designer"  means  a  duly  licensed  individual  or  business  entity  who 
performs  the  engineering  design  and  related  design  work  for  a  design-build 
firm. 

(6)  "Designer  qualifications"  means  the  criteria  used  to  evaluate  the 
design-build  firm's  designer(s). 

(7)  "Director"  means  the  director  of  the  Idaho  transportation  department. 
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(8)  "Displaced  person"  means  any  individual,  family,  business  or  farm 
operation  which  moves  from  real  property  or  moves  personal  property  from 
real  property  acquired  for  a  program  or  project  of  a  state  or  local  agency,  in 
whole  or  in  part,  or  as  the  result  of  a  written  order  of  an  acquiring  agency 
to  vacate  real  property  for  a  program  or  project  of  a  state  or  local  agency, 
and,  solely  for  the  purposes  of  section  40-2004,  Idaho  Code,  as  a  result  of  a 
written  order  of  an  acquiring  agency  to  vacate  other  real  property,  on  which 
a  person  conducts  a  business  or  farm  operation,  for  a  program  or  project  of 
any  state  or  local  agency 

(9)  "Draw"  means  making  a  cash  demand  on  the  proceeds  of  transporta- 
tion bonds  or  notes  issued  by  the  Idaho  housing  and  finance  association  as 
it  pertains  to  section  40-718,  Idaho  Code. 

(10)  "Dump"  means  any  place  or  area,  not  operated  as  a  business,  where 
junk  is  deposited,  stored  or  kept. 

History.  §  2,  p.  586;  am.  2005,  ch.  378,  §  1,  p.  1217; 

I.C.,  §  40-105,  as  added  by  1985,  ch.  253,      am.  2010,  ch.  293,  §  4,  p.  777. 

STATUTORY  NOTES 

Cross  References.  Amendments. 

Idaho    housing    and    finance    association,  The  2010  amendment,  by  ch.  293,  added 

§  tJw    et  Seq;  *■      a        4.        *  *   ,n  Ca,  subsections  (2)  through  (6)  and  redesignated 

et  seq     tranSP°rtatl°n  dePartaient>  §  40"501  the  other  subsections  accordingly 

Prior  Laws.  Effective  Dates. 

Former  §  40-105  was  repealed.  See  Prior  Section  16  of  S.L.  2010,  ch.  293  declared  an 

Laws,  §  40-103.  emergency.  Approved  April  11,  2010. 

40-106.  Definitions  —  E.  —  (1)  "Erect"  means  to  construct,  build, 
raise,  assemble,  place,  affix,  create,  paint,  draw  or  in  any  other  way  bring 
into  being  or  establish,  but  does  not  include  any  of  the  foregoing  activities 
when  performed  incident  to  the  change  of  an  advertising  message  or 
customary  maintenance  of  a  sign.  With  respect  to  certain  easements  held  by 
the  state  restricting  the  erection  of  structures  on  certain  lands,  the  state  of 
Idaho  and  the  department  shall  be  deemed  to  have  waived  such  restrictions 
with  regard  only  to  each  sign  erected  prior  to  October  22,  1965. 

(2)  "Expenditure"  means  the  awarding  of  a  contract,  franchise  or  author- 
ity to  another  by  a  district,  and  every  manner  and  means  whereby  the 
highway  district  disburses  district  funds  or  obligates  itself  to  disburse 
district  funds.  "Expenditure"  does  not  include  disbursement  of  district  funds 
to  regularly  employed  highway  district  employees,  officials  or  agents,  or  for 
the  performance  of  personal  services  to  the  district,  or  for  the  acquisition  of 
personal  property  through  a  contract  that  has  been  competitively  bid  by  the 
state  of  Idaho,  one  of  its  subdivisions,  or  an  agency  of  the  federal  govern- 
ment. 

(3)  "Expense  of  the  public"  means  the  expenditure  of  funds  for  roadway 
maintenance  by  any  governmental  agency,  including  funds  expended  by  any 
agency  of  the  federal  government,  so  long  as  the  agency  allows  public  access 
over  the  roadway  on  which  the  funds  were  expended  and  such  roadway  is 
not  located  on  federal  or  state-owned  land. 
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History.  §  2,  p.  586;  am.  1993,  ch.  412,  §  1,  p.  1505; 

I.C.,  §  40-106,  as  added  by  1985,  ch.  253,      am.  2003,  ch.  67,  §  1,  p.  226. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-106  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-107.  Definitions  —  F.  —  (1)  "Facilities"  mean  tracks,  pipes,  mains, 
conduits,  cables,  wires,  towers,  poles,  equipment  and  appliances. 

(2)  "Family"  means  two  (2)  or  more  persons  living  together  in  the  same 
dwelling  unit  who  are  related  to  each  other  by  blood,  marriage,  adoption  or 
legal  guardianship. 

(3)  "Farm  operation"  means  any  activity  conducted  primarily  for  the 
production  of  agricultural  products  or  commodities,  including  timber,  for 
sale  and  home  use,  and  producing  agricultural  products  or  commodities  in 
sufficient  quantity  to  contribute  materially  to  the  operator's  support. 

(4)  "Feeder  highway"  means  any  highway  which,  in  the  opinion  of  the 
transportation  board,  is  needed  to  create  or  facilitate  access  to  a  turnpike 
project  upon  which  a  toll  is  charged  for  transit. 

(5)  "Federal  land  rights-of-way"  mean  rights-of-way  on  federal  land 
within  the  context  of  revised  statute  2477,  codified  as  43  U.S.C.  932,  and 
other  federal  access  grants  and  shall  be  considered  to  be  any  road,  trail, 
access  or  way  upon  which  construction  has  been  carried  out  to  the  standard 
in  which  public  rights-of-way  were  built  within  historic  context.  These 
rights-of-way  may  include,  but  not  be  limited  to,  horse  paths,  cattle  trails, 
irrigation  canals,  waterways,  ditches,  pipelines  or  other  means  of  water 
transmission  and  their  attendant  access  for  maintenance,  wagon  roads,  jeep 
trails,  logging  roads,  homestead  roads,  mine  to  market  roads  and  all  other 
ways. 

(6)  "Final  design"  means  any  design  activities  following  preliminary 
design  and  includes  the  preparation  of  final  construction  plans  and  detailed 
specifications  for  the  performance  of  construction  work. 

(7)  "Fixed  price-best  design"  means  a  selection  process  in  which  the 
contract  price  is  established  by  the  department  and  stated  in  the  request  for 
proposals.  Design  solutions  and  other  qualitative  factors  are  evaluated  and 
rated,  with  award  going  to  the  design-build  firm  offering  the  best  qualitative 
proposal  for  the  established  price. 

History.  §  2,  p.  586;  am,  1993,  ch.  142,  §  2,  p.  375;  am. 

I.C.,  §  40-107,  as  added  by  1985,  ch.  253,      2010,  ch.  293,  §  5,  p.  777. 

STATUTORY  NOTES 

Cross  References.  Amendments. 

Idaho  transportation  board,  §  40-301  et  The  2010  amendment,  by  ch.  293,  added 
seq.  subsections  (6)  and  (7). 

Prior  Laws.  Legislative  Intent. 

Former  §  40-107  was  repealed.  See  Prior  Section  1  of  S.L.  1993,  ch.  142  read:  "The 
Laws,  §  40-103.  State  of  Idaho  recognizes  that  existing  federal 
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land  rights  of  way  are  extremely  important  to  Federal  References. 
all  of  Idaho's  citizens.  Two-thirds  of  Idaho's  Revised  statutes  2477,  referred  to  in  sub- 
land  is  under  control  of  the  federal  govern-  section  (5)  and  codified  as  43  U.S.C.  932,  was 
ment  and  access  to  such  federal  lands  is  led  b    RL  94.579  effective  Qctober  21 
integral  to  public  use.  The  Idaho  State  legis-  -m^g 
lature  recognizes  the  necessity  for  establish- 
ing a  procedure  for  identifying  and  confirming  Effective  Dates. 

the  existence  of  previously  established  federal  Section  4  of  S.L.  1993,  ch.  142  declared  an 

rights  of  way,  to  protect  those  rights  previ-  emergency.  Approved  March  25,  1993. 

ously  granted  to  and  vested  in,  the  citizens  of  Section  16  of  S.L.  2010,  ch.  293  declared  an 

Idaho."  emergency.  Approved  April  11,  2010. 

40-108*  Definitions  —  G.  —  (1)  "GARVEE"  means  grant  anticipation 
revenue  vehicle,  a  debt  financing  instrument  which  enables  states  to  finance 
state  transportation  infrastructure  projects  and  to  pay  debt  service  and 
other  bond-related  expenses  with  future  federal-aid  highway  apportion- 
ments. 

(2)  "Guaranteed  maximum  price  (GMP)"  means  the  total  maximum  price 
that  includes  all  reimbursable  costs  and  fees,  except  for  material  changes  in 
the  scope  of  work,  for  completion  of  a  construction  manager/general  con- 
tractor contract  that  is  provided  by  the  selected  contractor  and  accepted  by 
the  department. 

History. 

I.C.,  §  40-108,  as  added  by  2005,  ch.  378, 
§  2,  p.  1217;  am.  2010,  ch.  293,  §  6,  p.  777. 

STATUTORY  NOTES 

Prior  Laws.  program,        see       http://www.itd.idaho.gov/ 

Former  §  40-108  was  repealed.  See  Prior  Projects/ garvee/de fault. asp. 

Laws,  §  40-103.  The  words  encioseci  jn  parentheses  so  ap- 

Amendments.  peared  in  the  law  as  enacted. 

The  2010  amendment,  by  ch.  293,  added  ^    A.      n  A 

subsection  (2).  Effective  Dates. 

Section  16  of  S.L.  2010,  ch.  293  declared  an 

Compiler's  Notes.  emergency.  Approved  April  11,  2010. 
For  more  on  the  GARVEE  transportation 

40-109.  Definitions  —  H.  —  (1)  "Highway  district  system"  means  all 
public  highways  within  each  highway  district,  except  those  included  within 
the  state  highway  system,  those  under  another  state  agency,  those  included 
within  city  highway  systems  of  incorporated  cities  with  a  functioning  street 
department,  and  those  under  federal  control. 

(2)  "Highway  system,  county."  (See  "County  highway  system,"  section 
40-104,  Idaho  Code) 

(3)  "Highway  system,  state."  (See  "State  highway  system,"  section  40-120, 
Idaho  Code) 

(4)  "Highway  users'  fund  bonds"  mean  those  bonds  issued  for  and  on 
behalf  of  dissolved  city  highway  systems  or  highway  districts,  and  the  funds 
out  of  which  those  bonds  are  repayable  shall  be  the  moneys  received  or 
provided  by  section  40-707,  Idaho  Code. 

(5)  "Highways"  mean  roads,  streets,  alleys  and  bridges  laid  out  or 
established  for  the  public  or  dedicated  or  abandoned  to  the  public.  Highways 
shall  include  necessary  culverts,  sluices,  drains,  ditches,  waterways,  em- 
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bankments,  retaining  walls,  bridges,  tunnels,  grade  separation  structures, 
roadside  improvements,  adjacent  lands  or  interests  lawfully  acquired, 
pedestrian  facilities,  and  any  other  structures,  works  or  fixtures  incidental 
to  the  preservation  or  improvement  of  the  highways.  Roads  laid  out  and 
recorded  as  highways,  by  order  of  a  board  of  commissioners,  and  all  roads 
used  as  such  for  a  period  of  five  (5)  years,  provided  they  shall  have  been 
worked  and  kept  up  at  the  expense  of  the  public,  or  located  and  recorded  by 
order  of  a  board  of  commissioners,  are  highways. 


History. 

I.C.,  §  40-109,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1986,  ch.  328,  §  2,  p.  803;  am. 


1988,  ch.  184,  §  1,  p.  322;  am.  1994,  ch.  324, 
§  2,  p.  1039. 


STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-109  was  repealed.  See  Prior 
Laws,  §  40-103. 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 


Effective  Dates. 

Section  3  of  S.L.  1988,  ch.  184  declared  an 
emergency.  Approved  March  26,  1988. 


JUDICIAL  DECISIONS 

Analysis 


Acceptance  and  use  as  highway. 
Declaration  of  public  road. 
Escape  ramps. 
Highway  district  system. 


Acceptance  and  Use  as  Highway. 

Affidavits  of  former  property  owners  show- 
ing that  the  public  frequently  and  continu- 
ously used  the  road  and  that  county  trucks 
and  other  road  equipment  were  used  to  repair 
and  maintain  the  road  over  a  13-year  span 
were  sufficient  to  sustain  a  determination 
that  the  road  had  become  a  public  highway. 
Blaine  County  v.  Bryson,  109  Idaho  123,  705 
P.2d  1078  (Ct.  App.  1985). 

Declaration  of  Public  Road. 

County  had  not  abandoned  a  road  by  formal 
action,  pursuant  to  §  40-501,  even  though  the 
road  was  not  identified  as  part  of  the  county 
road  system  pursuant  to  this  section,  because 
an  action  where  the  city  rejected  a  claim  to 
maintain  the  road  did  not  amount  to  a  find- 
ing, as  required  by  the  formal  abandonment 
statute,  §  40-604(4),  that  the  abandonment  of 
the  road  was  in  the  public  interest.  Farrell  v. 
Bd.  of  Comm'rs,  138  Idaho  378,  64  R3d  304 
(2002). 

Escape  Ramps. 

Based  upon  the  definition  of  "highways"  in 
this  section,  runaway  escape  ramps  are,  as  a 
matter  of  law,  part  of  the  highway  district 
road  system,  being  roadside  improvements, 


adjacent  lands  or  interests  lawfully  acquired, 
pedestrian  facilities,  and  any  other  struc- 
tures, works  or  fixtures  incidental  to  the  pres- 
ervation or  improvement  of  the  highways  and 
under  §  40-1310  and  §  31-805,  the  highway 
district  had  a  duty  to  maintain  those  runaway 
escape  ramps  as  part  of  the  highway  district 
road  system.  Freeman  v.  Juker,  119  Idaho 
555,  808  P.2d  1300  (1991). 

Highway  District  System. 

If  a  city  does  not  follow  the  procedures  set 
forth  for  altering  a  highway  district,  it  does 
not  obtain  jurisdiction  over  streets  located 
inside  of  the  district;  therefore,  a  district 
court  erred  by  granting  a  city's  motion  for 
partial  summary  judgment  in  a  case  where 
the  city  sought  to  obtain  jurisdiction  over 
streets  in  a  highway  district  by  merely  estab- 
lishing a  functioning  street  department.  City 
of  Sandpoint  v.  Sandpoint  Indep.  Highway 
Dist.,  139  Idaho  65,  72  R3d  905  (2003). 

Cited  in:  French  v.  Sorensen,  113  Idaho 
950,  751  P.2d  98  (1988);  Burrup  v.  Stanger, 
114  Idaho  50,  753  P.2d  261  (Ct.  App.  1988); 
Stafford  v.  Klosterman,  134  Idaho  205,  998 
R2d  1118  (2000). 


357 


DEFINITIONS 


40-109 


Decisions  Under  Prior  Law 
Analysis 


In  general. 

Abandonment. 

Acceptance  and  use  as  highway. 

Acceptance  of  congressional  grant. 

Bridges. 

Declaration  of  public  road. 

Dedication. 

Maintenance  of  highways. 

Railroads. 

Streams. 

Unauthorized  dedication. 


In  General. 

In  an  action  to  compel  the  removal  of  a  sign 
from  a  highway,  the  project  involved  was  not 
limited  to  the  actual  roadway  or  traveled 
portion  of  the  highway,  but  encompassed  all 
the  area  within  the  limits  of  the  right  of  way. 
State  ex  rel.  Burns  v.  Kelly,  89  Idaho  139,  403 
P.2d  566  (1965). 

Abandonment. 

Mere  nonuser  of  a  portion  of  the  total  width 
of  the  highway  over  a  period  of  years  does  not 
constitute  an  abandonment;  therefore  defen- 
dants were  estopped  from  claiming  right  and 
title  due  to  occupation  and  use  of  land  upon 
which  obstruction  stood  without  interruption 
for  30  years  in  spite  of  the  fact  that  the  area  in 
dispute  had  not  been  used  for  highway  pur- 
poses or  kept  up  or  maintained  at  public 
expense.  Rich  v.  Burdick,  83  Idaho  335,  362 
P.2d  1088  (1961). 

Acceptance  and  Use  as  Highway. 

In  an  action  to  establish  a  public  highway, 
the  evidence  sustained  a  judgment  for  the 
defendant  on  the  ground  that  there  were  no 
positive  acts  on  the  part  of  the  public  author- 
ities clearly  manifesting  an  intention  to  ac- 
cept a  trail  as  a  public  highway,  as  required 
by  federal  law,  and  the  use  of  the  trail  by  the 
public  was  merely  casual  and  was  insufficient 
to  establish  the  highway.  Kirk  v.  Schultz,  63 
Idaho  278,  119  P.2d  266  (1941). 

Acceptance  of  Congressional  Grant. 

Generally,  in  order  to  constitute  an  accep- 
tance of  the  congressional  grant  of  a  right  of 
way  for  public  highway  across  public  lands, 
there  had  to  be  either  use  by  the  public  for 
such  a  period  of  time  and  under  such  condi- 
tions as  to  establish  a  highway  under  the 
state  law,  or  there  had  to  be  some  positive  act 
or  acts  on  the  part  of  the  proper  public  au- 
thorities clearly  manifesting  an  intention  to 
accept  the  grant  with  respect  to  the  particular 
highway.  Kirk  v.  Schultz,  63  Idaho  278,  119 
P.2d  266  (1941). 

Bridges. 

Bridges  were  highways.  Sandpoint  v.  Doyle, 
14  Idaho  749,  95  P.  945  (1908);  Bonneville 


County  v.  Bingham  County,  24  Idaho  1, 132  P. 
431  (1913);  Independent  Hwy.  Dist.  No.  2  v. 
Ada  County,  24  Idaho  416,  134  P.  542  (1913); 
Good  Road  Dist.  No.  2  v.  Washington  County, 
27  Idaho  732,  152  P.  183  (1915). 

Bridges  were  part  of  state  highway  system, 
and  the  legislature  could  authorize  highway 
department  (now  Idaho  transportation  de- 
partment) to  purchase  or  build  without  con- 
travening any  constitutional  inhibition.  A 
purchase  of  a  bridge  was  not  a  lending  or 
pledging  of  the  credit  of  the  state  to  a  private 
person  or  corporation.  Lyons  v.  Bottolfsen,  61 
Idaho  281,  101  P2d  1  (1940). 

Declaration  of  Public  Road. 

Declaration  that  road  crossing  landowner's 
property  was  no  more  than  a  statement  of  the 
county's  intent  to  treat  the  road  as  public  and 
did  not  amount  to  a  taking  of  property.  Evers 
v.  County  of  Custer,  745  F.2d  1196  (9th  Cir. 
1984). 

Dedication. 

Where  a  highway  was  dedicated  to  the 
public  use  as  early  as  1879,  its  width  and 
boundary  lines  were  properly  established  and 
are  as  shown  by  the  surveys;  therefore,  the 
state  was  entitled  to  improve  and  expand  the 
use  of  the  highway  to  its  entire  width  to  meet 
increasing  traffic  demands.  Rich  v.  Burdick, 
83  Idaho  335,  362  P.2d  1088  (1961). 

Maintenance  of  Highways. 

Once  thoroughfare  was  dedicated  to  the 
public,  it  became  a  highway;  and  while  under 
former  law  regarding  improvement  of  high- 
ways, it  would  appear  that  county  must  as- 
sume its  maintenance  since  in  counties  with 
highway  districts  former  law  transferred  the 
powers  and  duties  over  highways  from  the 
county  commissioners  to  the  highway  board  of 
the  highway  district,  highway  district  had  the 
duty  to  accept  thoroughfare  into  its  highway 
system  and  to  begin  providing  maintenance; 
however,  the  decision  to  maintain  it  as  a 
gravel  road  or  to  bring  it  up  to  the  district's 
minimum  standards  of  highway  construction 
rested  within  the  discretion  of  the  highway 
district.  Harshbarger  v.  County  of  Jerome, 
107  Idaho  805,  693  P.2d  451  (1984). 
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Railroads.  Grice  v.  Clearwater  Timber  Co.,  20  Idaho  70, 

Railroads  were  not  highways  and  were  not  117  p,  112  (1911). 
liable  under  a  tax  statute  for  tax  on  gasoline 

used  in  gasoline  engines  on  its  tracks  and  Unauthorized  Dedication. 

rights  of  way.  Oregon  S.L.R.R.  v.  Pfost,  53  Private  land  owner  had  no  power  to  dedi- 

Idaho  559,  27  P2d  877  (1933).  cate  to  pubhc  any  portion  0f  railroad's  right  of 

Streams.  way-  Palmer  v.  Northern  Pac.  R.R.,  11  Idaho 

Navigable    streams    were    not    highways  583,  83  P.  947  (1905). 
within  the  meaning  of  R.S.,   1887,   §  850. 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  39A  C.J.S.,  Highways,  §  27  et 

Streets  and  Bridges,  §  1  et  seq.  seq. 

40-110,  Definitions  —  I.  —  (1)  "Improved  highway"  means  a  graded 
and  drained  earth  traveled  way  or  better,  to  include  one  graded  and 
graveled  or  with  paved  surface,  and  a  graded  and  drained  earth  highway 
means  a  traveled  way  of  natural  earth,  aligned  and  graded  to  permit 
reasonably  convenient  use  by  motor  vehicles,  and  drained  by  a  longitudinal 
and  transverse  system,  natural  or  artificial,  sufficient  to  prevent  serious 
impairment  of  the  highway  by  surface  water. 

(2)  "Individual"  means  a  person  who  is  not  a  member  of  a  family. 

(3)  "Industrial  activities."  (See  "Unzoned  commercial  or  industrial  areas," 
section  40-122,  Idaho  Code) 

(4)  "Industrial  areas,  unzoned."  (See  "Unzoned  commercial  or  industrial 
areas,"  section  40-122,  Idaho  Code) 

(5)  "Information  center"  means  any  area  or  site  established  and  main- 
tained at  a  safety  rest  area  on  an  interstate  or  primary  highway  by  or  under 
the  supervision  or  control  of  the  department,  where  panels  for  the  display  of 
advertising  and  informational  signs  may  be  erected  and  maintained. 

(6)  "Interchange  area"  means  the  commencing  or  ending  at  the  beginning 
of  pavement  widening  at  the  exit  or  entrance  to  the  main  traveled  way  of  an 
interstate,  primary  freeway,  or  turnpike  project. 

(7)  "Interstate  system"  or  "interstate  highway"  means  any  portion  of  the 
national  system  of  interstate  and  defense  highways  located  within  the  state, 
as  officially  designated  or  as  may  be  hereafter  so  designated,  by  the  Idaho 
transportation  board,  and  approved  by  the  secretary  of  transportation, 
pursuant  to  the  provisions  of  title  23,  U.S.  Code,  "Highways". 

History. 

I.C.,  §  40-110,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

Idaho  transportation  board,  §  40-301  et  The  words  enclosed  in  parentheses  so  ap- 
se(l-  peared  in  the  law  as  enacted. 

Prior  Laws. 

Former  §  40-110  was  repealed.  See  Prior 
Laws,  §  40-103. 
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40-111.  Definitions  —  J.  —  (1)  "Junk"  means  old  or  scrap  copper, 
brass,  rope,  rags,  batteries,  paper,  trash,  rubber,  debris,  waste;  junk, 
dismantled,  or  wrecked  automobiles,  or  their  parts;  iron,  steel  and  other 
scrap  ferrous  or  nonferrous  material. 

(2)  "Junkyard"  means  an  establishment  or  place  of  business  which  is 
maintained,  operated,  or  used  for  storing,  keeping,  buying,  or  selling  junk, 
or  for  the  maintenance  or  operation  of  an  automobile  graveyard,  and  the 
term  shall  include  garbage  dumps  and  sanitary  fills. 

History. 

I.C.,  §  40-111,  as  added  by  1985,  ch.  253, 
§  %  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-111  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-112.    Definitions  —  K.  [Reserved.] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-112  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-113.  Definitions  —  L.  —  (1)  "Lawfully  maintained"  means  a  sign 
maintained  on  private  land  in  accordance  with  state  law  and  with  the 
consent  or  acquiescence  of  the  owner,  or  his  agent,  of  the  property  upon 
which  the  sign  is  located. 

(2)  "Local  highway  technical  assistance  council"  means  the  public  agency 
created  in  chapter  24,  title  40,  Idaho  Code. 

(3)  "Local  highway  jurisdiction"  means  a  county  with  jurisdiction  over  a 
highway  system,  a  city  with  jurisdiction  over  a  highway  system,  or  a 
highway  district. 

(4)  "Lowest  price  technically  acceptable  selection"  means  a  type  of  process 
for  selection  of  a  design-build  firm  in  which  the  department  identifies 
evaluation  factors  that  establish  the  minimum  requirements  of  acceptabil- 
ity. Proposals  are  evaluated  for  acceptability  based  on  qualitative  factors, 
not  cost  or  price,  but  are  not  ranked.  The  contract  award  will  be  made  on  the 
basis  of  the  lowest  evaluated  price  of  proposals  meeting  or  exceeding  the 
acceptability  standards  for  qualitative  factors. 

History.  §  2,  p.  586;  am.  1994,  ch.  280,  §  1,  p.  867;  am. 

I.C.,  §  40-113,  as  added  by  1985,  ch.  253,      2010,  ch.  293,  §  7,  p.  777. 

STATUTORY  NOTES 

Prior  Laws.  Amendments. 

Former  §  40-113  was  repealed.  See  Prior  The  2010  amendment,  by  ch.  293,  added 

Laws,  §  40-103.  subsection  (4). 
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Effective  Dates. 

Section  16  of  S.L.  2010,  ch.  293  declared  an 
emergency.  Approved  April  11,  2010. 

40-114,  Definitions  —  M.  —  (1)  "Main  traveled  way"  means  the 
portion  of  a  roadway  for  the  movement  of  vehicles,  exclusive  of  shoulders. 

(2)  "Maintain"  or  "place"  means  to  allow  to  exist,  subject  to  the  provisions 
of  chapter  19,  title  40,  Idaho  Code. 

(3)  "Maintenance"  means  to  preserve  from  failure  or  decline,  or  repair, 
refurbish,  repaint  or  otherwise  keep  an  existing  highway  or  structure  in  a 
suitable  state  for  use. 

(4)  "Mortgage"  means  a  class  of  liens,  including  deeds  of  trust,  as  are 
commonly  given  to  secure  advances  on,  or  the  unpaid  purchase  price  of  real 
property  under  the  laws  of  the  state  of  Idaho,  together  with  the  credit 
instruments,  if  any,  secured  by  it. 

History. 

I.C.,  §  40-114,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-114  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-115.    Definitions  —  N.  [Reserved.] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-115  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-116.  Definitions  —  O.  —  (1)  "Organizational  conflict  of  interest" 
means  that,  because  of  other  activities  or  relationships  with  other  persons 
or  entities,  a  person  or  entity  is  unable  or  potentially  unable  to  render 
impartial  assistance  or  advice  to  the  department  or  the  person's  or  entity's 
objectivity  in  performing  the  contract  work  is  or  might  be  otherwise 
impaired,  or  a  person  or  entity  has  an  unfair  competitive  advantage. 

(2)  "Outdoor  advertising  business"  means  the  business  or  occupation  of 
placing,  erecting,  constructing  or  maintaining  advertising  structures  or 
signs.  The  term  does  not  include  the  placing,  erecting,  constructing  or 
maintaining  of  advertising  displays  exclusively  pertaining  to  the  business  of 
the  person  placing  the  advertising  display,  but  does  include  a  person 
whenever  he  personally  or  through  employees  places  advertising  displays 
containing  advertising  which  does  not  pertain  exclusively  to  his  own 
business. 

(3)  "Owner"  means  all  persons  and  all  political  subdivisions  of  the  state 
having  any  title  or  interest  in  any  property,  rights,  easements  and  interests 
authorized  to  be  acquired  by  chapter  3,  title  40,  Idaho  Code. 
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History. 

I.C.,  §  40-116,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2010,  ch.  293,  §  8,  p.  777. 

STATUTORY  NOTES 

Prior  Laws.  subsection  (1)  and  redesignated  the  subse- 

Former  §  40-116  was  repealed.  See  Prior      quent  subsections  accordingly. 

Laws,  §  40-103.  „     x.      ^  A 

Effective  Dates. 

Amendments.  Section  16  of  S.L.  2010,  ch.  293  declared  an 

The  2010  amendment,  by  ch.  293,  added      emergency.  Approved  April  11,  2010. 

40-117.  Definitions  —  P.  —  (1)  "Person"  includes  every  natural  person, 
firm,  fiduciary,  copartnership,  association,  corporation,  trustee,  receiver  or 
assignee  for  the  benefit  of  creditors. 

(2)  "Place."  (See  "Maintain,"  section  40-114,  Idaho  Code) 

(3)  "Preliminary  design,"  as  used  in  section  40-904,  Idaho  Code,  means 
the  general  project  location  and  design  concepts.  It  includes,  but  is  not 
limited  to,  preliminary  engineering  and  other  activities  and  analyses,  such 
as  environmental  assessments,  topographic  surveys,  metes  and  bounds 
surveys,  geotechnical  investigations,  hydrologic  analyses,  hydraulic  analy- 
ses, utility  engineering,  traffic  studies,  financial  plans,  revenue  estimates, 
hazardous  materials  assessments,  general  estimates  of  the  types  and 
quantities  of  materials  and  other  work  needed  to  establish  parameters  for 
the  final  design. 

(4)  "Price  proposal"  means  the  price  submitted  by  a  design-build  firm  to 
provide  the  required  design  and  construction  services  described  in  the 
request  for  proposals  or  the  price  submitted  by  a  construction  manager/ 
general  contractor  firm  to  provide  the  required  construction  services  de- 
scribed in  the  request  for  proposal. 

(5)  "Primary  system"  or  "primary  highway"  means  any  portion  of  the 
highways  of  the  state,  as  officially  designated,  or  as  may  hereafter  be  so 
designated,  by  the  Idaho  transportation  board,  and  approved  by  the  secre- 
tary of  transportation,  pursuant  to  the  provisions  of  title  23,  U.S.  Code, 
"Highways." 

(6)  "Public  highway  agency"  means  the  state  transportation  department, 
any  city,  county,  highway  district  or  other  political  subdivision  of  the  state 
with  jurisdiction  over  public  highway  systems  and  public  rights-of-way. 

(7)  "Public  highways"  means  all  highways  open  to  public  use  in  the  state, 
whether  maintained  by  the  state  or  by  any  county,  highway  district,  city,  or 
other  political  subdivision.  (Also  see  "Highways,"  section  40-109,  Idaho 
Code) 

(8)  "Public  land  survey  corner"  means  any  point  actually  established  and 
monumented  in  an  original  survey  or  resurvey  that  determines  the  bound- 
aries of  remaining  public  lands,  or  public  lands  patented,  represented  on  an 
official  plat  and  in  the  field  notes  thereof,  accepted  and  approved  under 
authority  delegated  by  congress  to  the  United  States  general  land  office  and 
the  United  States  department  of  interior,  bureau  of  land  management. 

(9)  "Public  right-of-way"  means  a  right-of-way  open  to  the  public  and 
under  the  jurisdiction  of  a  public  highway  agency,  where  the  public  highway 
agency  has  no  obligation  to  construct  or  maintain,  but  may  expend  funds  for 
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the  maintenance  of,  said  public  right-of-way  or  post  traffic  signs  for 
vehicular  traffic  on  said  public  right-of-way.  In  addition,  a  public  right-of- 
way  includes  a  right-of-way  which  was  originally  intended  for  development 
as  a  highway  and  was  accepted  on  behalf  of  the  public  by  deed  of  purchase, 
fee  simple  title,  authorized  easement,  eminent  domain,  by  plat,  prescriptive 
use,  or  abandonment  of  a  highway  pursuant  to  section  40-203,  Idaho  Code, 
but  shall  not  include  federal  land  rights-of-way,  as  provided  in  section 
40-204A,  Idaho  Code,  that  resulted  from  the  creation  of  a  facility  for  the 
transmission  of  water.  Public  rights-of-way  shall  not  be  considered  im- 
proved highways  for  the  apportionment  of  funds  from  the  highway  distri- 
bution account. 

(10)  "Public  street"  means  a  road,  thoroughfare,  alley,  highway  or  bridge 
under  the  jurisdiction  of  a  public  highway  agency. 

(11)  "Public  transportation  services"  means,  but  is  not  limited  to,  fixed 
transit  routes,  scheduled  or  unscheduled  transit  services  provided  by  motor 
vehicle,  bus,  rail,  van,  aerial  tramway  and  other  modes  of  public  convey- 
ance; paratransit  service  for  the  elderly  and  disabled;  shuttle  and  commuter 
service  between  cities,  counties,  health  care  facilities,  employment  centers, 
educational  institutions  or  park-and-ride  locations;  subscription  van  and  car 
pooling  services;  transportation  services  unique  to  social  service  programs; 
and  the  management  and  administration  thereof. 

History.  am.  2000,  ch.  252,  §  1,  p.  716;  am.  2000,  ch. 

I.C.,  §  40-117,  as  added  by  1985,  ch.  253,  417,  §  1,  p.  1328;  am.  2010,  ch.  293,  §  9,  p. 
§  2,  p.  586;  am.  1993,  ch.  412,  §  2,  p.  1505;      777;  am.  2011,  ch.  136,  §  1,  p.  383. 

STATUTORY  NOTES 

Cross  References.  The  2000  amendment,  by  ch.  417,  §  1, 
Idaho  transportation  board,  §  40-301  et  substituted  "right-of-way"  for  "right  of  way" 
seq'  throughout  the  section;  in  subsection  (5),  sub- 
Prior  Laws.  stituted  "means"  for  "mean";  and  added  sub- 
Former  §  40-117  was  repealed.  See  Prior  section  (7). 
Laws,  §  40-103.  The  2010  amendment,  by  ch.  293,  added 
,*          ,  subsections  (3)  and  (4)  and  redesignated  the 

TWs  sTcSon  was  amended  by  two  2000  acts  "ft"! ;  8ub8ec^ns  f^rdi^Qfi      AA  A 

which  appear  to  be  compatible  and  have  been  Pe  3        *me*T^nt'  b7  <*'  136'  added 

compiled  together  subsections  (8)  and  (10)  and  redesignated  the 

The  2000  amendment,  by  ch.  252,  §  1,  remaining  subsections  accordingly, 

substituted  "right-of-way"  for  "right  of  way"  Compiler's  Notes. 

throughout  the  section;  in  subsection  (5),  sub-  The  words  enclosed  in  parentheses  so  ap- 

stituted  means  for  "mean  ;  in  subsection  (6),  peared  in  the  law  as  enacted> 
substituted  ",  but  may  expend  funds  for  the 

maintenance  of,  said  public  right-of-way  or  Effective  Dates. 

post  traffic  signs  for  vehicular  traffic  on  said  Section  4  of  S.L.  2000,  ch.  252  declared  an 

public  right-of-way"  for  "said  right  of  way  for  emergency.  Approved  April  12,  2000. 

vehicular  traffic",  and  added  the  last  two  Section  16  of  S.L.  2010,  ch.  293  declared  an 

sentences.  emergency.  Approved  April  11,  2010. 

JUDICIAL  DECISIONS 

Cited  in:  French  v.  Sorensen,  113  Idaho 
950,  751  P.2d  98  (1988). 
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40-118.    Definitions  —  Q.  [Reserved.] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-118  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-119.  Definitions  —  R.  —  (1)  "Reference  point"  means  a  special 
monumented  point  that  does  not  occupy  the  same  geographical  position  as 
the  corner  itself,  and  where  the  spatial  relationship  to  the  corner  is  known 
and  recorded,  and  that  serves  to  locate  the  corner. 

(2)  "Request  for  proposals  (RFP)"  means  a  document  used  to  solicit 
proposals  from  design-build  firms  to  design  and  construct  a  highway  project 
or  to  solicit  proposals  from  construction  manager/general  contractor  firms  to 
provide  services  prior  to  final  design  and  then  construct  a  highway  project. 

(3)  "Request  for  qualifications  (RFQ)"  means  a  document  issued  by  the 
department  in  the  first  step  of  a  two-step  selection  process  that  describes  the 
project  in  enough  detail  to  let  potential  design-build  firms  determine  if  they 
wish  to  compete  and  forms  the  basis  for  developing  a  short-list  of  the  most 
qualified  design-build  firms. 

(4)  "Responsive  proposals"  means  proposals  submitted  by  responsive 
proposers  that  comply  with  the  request  for  proposals  and  all  prescribed 
procurement  procedures  and  requirements. 

History. 

I.C.,  §  40-119,  as  added  by  2010,  ch.  293, 
§  10,  p.  777;  am.  2011,  ch.  136,  §  2,  p.  383. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  40-119  was  repealed.  See  Prior  The  letters  "RFP"  and  "RFQ"  enclosed  in 

Laws,  §  40-103.  parentheses  so  appeared  in  the  law  as  en- 

acted. 
Amendments. 

The  2011  amendment,  by  ch.  136,  added      Effective  Dates. 

subsection  (1)  and  redesignated  the  remain-  Section  16  of  S.L.  2010,  ch.  293  declared  an 

ing  subsections  accordingly.  emergency.  Approved  April  11,  2010. 

40-120.  Definitions  —  S.  —  (1)  "Safety  rest  area"  means  an  area  or  site 
established  and  maintained  within  or  adjacent  to  the  right-of-way  by  or 
under  public  supervision  or  control,  for  convenience  of  the  traveling  public. 

(2)  "Short-listing"  means  the  narrowing  of  the  field  of  potential  design- 
build  firms  through  the  selection  of  the  most  qualified  design-build  firms 
who  have  responded  to  a  request  for  qualifications. 

(3)  "Sign."  (See  "Advertising  structure,"  section  40-102,  Idaho  Code) 

(4)  "Single  countywide  highway  district"  means  all  public  highways 
within  the  county,  including  those  within  all  cities  of  the  county,  but 
excepting  those  within  the  state  highway  system  and  those  under  federal 
control. 

(5)  "State  highway  system"  means  the  principal  highway  arteries  in  the 
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state,  including  connecting  arteries  and  extensions  through  cities,  and 
includes  roads  to  every  county  seat  in  the  state. 

(6)  "State  law"  means  a  provision  of  the  constitution  or  statutes  of  this 
state,  or  an  ordinance,  rule  or  regulation  enacted  or  adopted  by  an  agency  or 
political  subdivision  of  this  state  pursuant  to  the  constitution  or  statutes. 

(7)  "Stipend"  means  a  monetary  amount  that  may  be  paid  to  unsuccessful 
design-build  firms  who  have  submitted  responsive  proposals  in  response  to 
an  RFP.  The  purpose  of  a  stipend  is  to  encourage  competition  by  offering  to 
compensate  responsive  but  unsuccessful  design-build  firms  for  a  portion  of 
the  proposal  development  costs. 

(8)  "Street"  means  a  thoroughfare,  alley,  highway  or  a  right-of-way  that 
may  be  open  for  public  use  but  is  not  part  of  a  public  highway  system  nor 
under  the  jurisdiction  of  a  public  highway  agency. 

(9)  "Structure."  (See  "Advertising  structure,"  section  40-102,  Idaho  Code) 

(10)  "System,  city."  (See  "City  system,"  section  40-104,  Idaho  Code) 

History.  §  2,  p.  586;  am.  2010,  ch.  293,  §  11,  p.  777; 

I.C.,  §  40-120,  as  added  by  1985,  ch,  253,      am.  2011,  ch.  136,  §  3,  p.  383. 

STATUTORY  NOTES 

Prior  Laws.  subsection  (8)  and  redesignated  the  remain- 

Former  §  40-120  was  repealed.  See  Prior      inS  subsections  accordingly. 


Laws,  §  40-103. 


Compiler's  Notes. 


Amendments  r^ie  wor(*s  enclosed  in  parentheses  so  ap- 

The  2010  amendment,  by  ch.  293,  added  peared  "  the  laW  aS  enaCted' 

subsections  (2)  and  (7)  and  redesignated  the  Effective  Dates. 

other  subsections  accordingly.  Section  16  of  S.L.  2010,  ch.  293  declared  an 

The  2011  amendment,  by  ch.  136,  added  emergency.  Approved  April  11,  2010. 

JUDICIAL  DECISIONS 

State  Highway  System.  which  the  Idaho  transportation  department 

In  a  prosecution  against  Indian  tribe  mem-  periodically  issues  and  widely  distributes  for 

ber  for  leaving  the  scene  of  an  accident  and  for  convenience  of  motorists;  while  these  maps 

aggravated    driving    under    the    mfiuence,  maynot  be  conclusive  on  the  subject  of  «prin- 

where  the  defendant  challenged  the  states  .     ,» i  .  ,  ,,  v  ,  i        ^     ., 

jurisdiction  over  a  section  of  UJS.  Highway  95  "ff   hlfhw+fS' J ^  f e  ™ l^ll  SjS^S 

that  is  within  the  boundaries  of  an  Indian  State  v-  Smith>  124  Idaho  671>  862  P2d  1093 

reservation,  the  trial  court  could  have  taken  (Ct.  App.  1993). 
judicial  notice  of  the  "Official  Highway  Map" 

40-121.  Definitions  —  T.  —  (1)  'Technical  proposal"  means  that  por- 
tion of  a  design-build  firm  proposal  that  contains  design  solutions  and  other 
qualitative  factors  that  are  provided  in  response  to  a  request  for  proposals. 

(2)  "Tourist  related  advertising  sign"  means  any  sign  which  advertises  a 
specific  public  or  private  facility,  accommodation  or  service,  at  a  particular 
location  or  site,  including:  overnight  lodging,  a  camp  site,  food  service, 
recreational  facility,  tourist  attraction,  education  or  historical  site  or  fea- 
ture, automotive  service,  facility  or  garage. 

(3)  "Turnpike  project"  means  any  express  highway  or  bridge  at  locations 
and  between  terminals  as  may  be  established  by  the  board  and  constructed 
or  to  be  constructed  under  the  provisions  of  chapter  4,  title  40,  Idaho  Code, 
and  shall  include  all  bridges,  tunnels,  overpasses,  underpasses,  inter- 
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changes,  entrance  plazas,  approaches,  toll  houses,  service  areas,  service 
stations,  service  facilities,  communication  facilities,  and  administration, 
storage  and  other  buildings,  which  the  board  may  deem  necessary  for  the 
operation  of  a  project,  together  with  all  property,  rights,  easements,  and 
interests  which  may  be  acquired  by  the  board  for  the  construction  or  the 
operation  of  a  project. 

(4)  "Turnpike  revenue  bonds"  mean  bonds  of  the  transportation  board 
authorized  under  the  provisions  of  section  40-412,  et  seq.,  Idaho  Code. 

(5)  "Two-step  selection"  means  a  procurement  process  in  which  the  first 
step  consists  of  short-listing  based  on  statements  of  qualifications  submitted 
in  response  to  a  request  for  qualifications  and  the  second  step  consists  of  the 
submission  of  price  and  technical  proposals  in  response  to  a  request  for 
proposals. 

History. 

I.C.,  §  40-121,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2010,  ch.  293,  §  12,  p.  777. 

STATUTORY  NOTES 

Cross  References.  subsections  (1)  and  (5)  and  redesignated  the 

Idaho  transportation  board,   §  40-301   et      other  subsections  accordingly. 

Prior  Laws.  Effective  Dates. 

Former  §  40-121  was  repealed   See  Prior  Section  16  of  S.L.  2010,  ch.  293  declared  an 

Laws,  §  40-103.  emergency.  Approved  April  11,  2010. 

Amendments. 

The  2010  amendment,  by  ch.  293,  added 

40-122.  Definitions  —  U.  —  (1)  "Unzoned  commercial  or  industrial 
areas"  mean  those  areas  not  zoned  by  state  or  local  law,  regulation  or 
ordinance  which  are  occupied  by  industrial  or  commercial  activities,  other 
than  outdoor  advertising  signs,  and  the  lands  along  the  highway  for  a 
distance  of  six  hundred  (600)  feet  immediately  abutting  to  the  area  of  the 
activities.  All  measurements  shall  be  from  the  outer  edge  of  the  regularly 
used  buildings,  parking  lots,  storage  or  processing  areas  of  the  activities, 
and  shall  be  along  or  parallel  to  the  edge  of  pavement  of  the  highway. 

"Commercial  or  industrial  activities"  mean  those  activities  generally 
recognized  as  commercial  or  industrial  by  zoning  authorities  in  the  state, 
except  that  none  of  the  following  activities  shall  be  considered  commercial  or 
industrial: 

(a)  Agricultural,  forestry,  grazing,  farming  and  related  activities  includ- 
ing wayside  fresh  produce  stands. 

(b)  Transient  or  temporary  activities. 

(c)  Activities  not  visible  from  the  main  traveled  way. 

(d)  Activities  conducted  in  a  building  principally  used  as  a  residence. 

(e)  Railroad  tracks  and  minor  sidings. 

(2)  "Urban  areas"  mean  any  geographical  area  within  the  city  limits  of 
any  incorporated  city  having  a  population  of  five  thousand  (5,000)  or  more 
inhabitants.  Population  numbers  referred  to  shall  be  determined  by  the 
latest  United  States  census. 


40-123  HIGHWAYS  AND  BRIDGES  366 

(3)  "Utility"  means  any  publicly,  privately  or  cooperatively  owned  utility. 

History. 

I.C.,  §  40-122,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-122  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-123.  Definitions  —  V.  —  (1)  "Visible"  means  capable  of  being  seen 
without  visual  aid  by  a  person  of  normal  visual  acuity. 

History. 

I.C.,  §  40-123,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  40-123  was  repealed.  See  Prior  This  section  was  enacted  with  a  subsection 

Laws,  §  40-103.  (D,  but  no  subsection  (2). 

40-124.  Definitions  —  W.  —  "Witness  corner"  means  a  monumented 
point  on  a  lot  line  or  boundary  line  of  a  survey  near  a  corner  and  established 
in  situations  where  it  is  impracticable  to  occupy  or  monument  the  corner. 

History. 

LC,  §  40-124,  as  added  by  2011,  ch.  136, 
§  4,  p.  383. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-124  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-125.    Definitions  —  X.  [Reserved.] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-125  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-126.    Definitions  —  Y.  [Reserved.] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-126  was  repealed.  See  Prior 
Laws,  §  40-103. 
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40-127.    Definitions  —  Z.  [Reserved.] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-127  was  repealed.  See  Prior 
Laws,  §  40-103. 

40-128  —  40-143.  Highway  administrative  act  of  1951  —  Traffic 
safety  commission  —  Creation,  powers  and  duties. 
[Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  40-134. 1951,  ch.  93,  §  29,  p.  165;  am.  1974, 

The  following  sections  comprising  part  of  ch.  12,  §  18,  p.  61. 

former  chapter  1  of  title  40  were  repealed  by  40-135.  1951,  ch.  93,  §  30,  p.  165. 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985.  40-136.  1951,  ch.  93,  §  31,  p.  165. 

40-128.  1951,  ch.  93,  §  23,  p.  165;  am.  1974,  40-137. 1951,  ch.  93,  §  32,  p.  165;  am.  1971, 

ch.  12,  §  15,  p.  61.  ch-  352,  §  1,  p.  1344;  am.  1974,  ch.  12,  §  19,  p. 

40-129.  1951,  ch.  93,  §  24,  p.  165;  am.  1974,  ^^d9^^  §S  \l  ^ 

ch  12  §  16  n  61  40-138.  1951,  ch.  93,  §  33,  p.  165. 

ac\ i*n  uki  ,h  ao  *  ok       1**          in,,  4°-139- 1951>  ch.  93,  §  34,  p.  165;  am.  1974, 

40-1,30.  1951,  ch.  93,  §  25,  p.  165;  am.  1974,  ch.  12,  §  20  p  61 

ch.  12,  §  17,  p.  61.  40-140.  1951,  ch.  93,  §  37,  p.  165. 

40-131. 1951,  ch.  93,  §  26,  p.  165;  am.  1967,    40-141.  1951,  ch.  93,  §  38,  p.  165. 

ch.  238,  §  1,  p.  697;  am.  1970,  ch.  52,  §  1,  p.    40-142.  I.C.,  §  40-142,  as  added  by  1974, 
117-  ch.  12,  §  21,  p.  61;  am.  1976,  ch.  162,  §  1,  p. 

40-132. 1951,  ch.  93,  §  27,  p.  165;  am.  1953,   590;  am.  1977,  ch.  63,  §  1,  p.  120. 
ch.  55,  §  1,  p.  76.  40-143.  I.C.,  §  40-143,  as  added  by  1974, 

40-133. 1951,  ch.  93,  §  28,  p.  165;  am.  1965,   ch.  12,  §  22,  p.  61;  am.  1976,  ch.  162,  §  2,  p. 
ch.  131,  §  1,  p.  259.  590. 

40-144,  40-145.  Department  of  highways  supervisory  employees, 
designation  —  Approval  by  state  hoard  of  examiners. 
[Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.  41,  §§  3  and  4,  were  repealed  by  S.L. 

These  sections,  which  comprised  S.L.  1963,      1969,  ch.  176;  §  10. 

40-146.    Joint  operation  of  ports  of  entry.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  146,  as  added  by  1983,  ch.  152,  §  1,  p.  406, 

This  section,  which  comprised  I.C.,  §  40-      was  repealed  by  S.L.  1985,  ch.  253. 

CHAPTER  2 
GENERAL  PROVISIONS 

SECTION.  SECTION. 

40-201.  State     highway,     county    highway,      40-202.  Designation  of  highways  and  public 
highway    districts    and    city  rights-of-way. 

highway  systems  established.       40-203.  Abandonment  and  vacation  of  county 
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SECTION. 

and  highway  district  system 
highways  or  public  rights-of- 
way 

40-203A.  Validation  of  county  or  highway 
district  system  highway  or 
public  right-of-way. 

40-203B.  Abandonment  or  assuming  control 
of  a  highway. 

40-204.  Assent  to  federal  acts. 

40-204A.  Federal  land  rights-of-way. 


SECTION. 

40-205.  Saving  clause  for  acts  and  suits  in 
process  of  being  carried  out. 

40-206.  Publication  of  notices. 

40-207.  Violations  —  Penalties. 

40-208.  Judicial  review. 

40-209.  Highway  right-of-way  plats. 

40-210.  Legislative  intent  —  Utility  facilities 
—  Coordinated  relocation  pol- 
icies —  Definitions. 


40-201.  State  highway,  county  highway,  highway  districts  and 
city  highway  systems  established.  —  There  shall  be  a  system  of  state 
highways  in  the  state,  a  system  of  county  highways  in  each  county,  a  system 
of  highways  in  each  highway  district,  and  a  system  of  highways  in  each  city, 
except  as  otherwise  provided.  The  improvement  of  highways  and  highway 
systems  is  hereby  declared  to  be  the  established  and  permanent  policy  of  the 
state  of  Idaho,  and  the  duty  is  hereby  imposed  upon  the  state,  and  all 
counties,  cities,  and  highway  districts  in  the  state,  to  improve  and  maintain 
the  highways  within  their  respective  jurisdiction  as  hereinafter  defined, 
within  the  limits  of  the  funds  available. 


History. 

I.C.,  §  40-201,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1986,  ch.  206,  §  1,  p.  512;  am. 


1986,  ch.  328,  §  3,  p.  803;  am.  1987,  ch.  130, 
§  1,  p.  261. 


STATUTORY  NOTES 


Prior  Laws. 

The  following  sections  comprising  former 
chapter  2  of  title  40  were  repealed  by  S.L. 
1985,  ch.  253,  §  1,  effective  July  1,  1985. 

40-201.  1929,  ch.  169,  §  1,  p.  302;  I.C.A., 
§  39-201;  am.  1974,  ch.  12,  §  23,  p.  61. 


40-202.  1929,  ch.  169,  §  2,  p.  302;  I.C.A., 
§  39-202;  am.  1974,  ch.  12,  §  24,  p.  61. 

40-203.  1929,  ch.  169,  §  3,  p.  302;  I.C.A., 
§  39-203;  am.  1974,  ch.  12,  §  25,  p.  61. 


JUDICIAL  DECISIONS 

Analysis 


Designation  of  public  roadways. 
Rule-making  authority. 
State  highway  system. 
Statutory  duties. 

Designation  of  Public  Roadways. 

Commissioners,  who  had  designated  roads 
that  ran  across  private  land  as  public,  erred 
by  placing  the  roadways  on  an  official  map  as 
public,  and  then  requiring  the  landowners  to 
initiate  proceedings  to  vacate  the  decision. 
The  commissioners  were  required  to  prove  the 
public  status  of  the  disputed  roads.  Home- 
stead Farms,  Inc.  v.  Bd.  of  Comm'rs,  141 
Idaho  855,  119  R3d  630  (2005). 

Rule-making  Authority. 

Where  the  legislature  enacts  a  statute  re- 
quiring that  an  administrative  agency  carry 
out  specific  functions,  i.e.,  furnish,  erect  and 
maintain  signs  on  side  highways,  that  agency 


cannot  validly  subvert  the  legislation  by  pro- 
mulgating contradictory  rules;  thus,  although 
the  legislature  delegated  some  rule-making 
authority  to  the  DOT  to  adopt  specifications 
for  a  uniform  system  of  traffic-control  devices, 
the  department  was  not  thereby  permitted  to 
institute  rules  or  policies  limiting  its  ability  to 
achieve  its  express  statutory  duties  to  place 
signs  on  side  roads.  Roberts  v.  Reed,  121 
Idaho  727,  827  R2d  1178  (Ct.  App.  1991). 

State  Highway  System. 

In  a  prosecution  against  Indian  tribe  mem- 
ber for  leaving  the  scene  of  an  accident  and  for 
aggravated  driving  under  the  influence, 
where  the  defendant  challenged  the  state's 


369  GENERAL  PROVISIONS  40-202 

jurisdiction  over  a  section  of  U.S.  highway  95  district  had  assumed  part  of  the  DOTs  legal 

that  is  within  the  boundaries  of  an  Indian  obligations  might  affect  the  rights  and  liabil- 

reservation,  the  trial  court  could  have  taken  . , .     u  ,           ,,      -,         .        A      j  j.i_ 

judicial  notice  of  the  "Official  Highway  Map"  lties  between  the  department  and  the  county 

which  the  Idaho  Transportation  Department  highway  district;  however,  such  an  agreement 

periodically  issues  and  widely  distributes  for  between  these  two  entities  did  not  alter  the 

convenience  of  motorists;  while  these  maps  statutory  duty  owed  by  the  department  to  the 

may  not  be  conclusive  on  the  subject  of  prm-  i   •  +.«.  •       i     j  •                       i     r>  v  -* 

cipal"  highways,  they  are  reliable  authority.  ^^^^  \o?rZ? ^^  * 

State  v.  Smith,  124  Idaho  671,  862  P.2d  1093  Reed'  121  Idaho  727>  827  R2d  1178  (Ct  APP' 

(Ct  App.  1993).  1991>- 

Responsibility  of  maintaining  state  high-  Tne  DOT  alone  has  an  express  statutory 

ways  is  on  the  Idaho  Transportation  Depart-  duty  with  respect  to  erecting  and  maintaining 

ment,  and  county  sheriffs  do  not  have  a  duty  signs  at  its  highways*  intersections;  the  legis- 

to  remove  or  warn  of  rocks  on  state  highways;  lature  in  no  way  qualified  this  duty  by  the 

thus,     summary    judgment    was    properly  condition  that  the  sign-placing  or  mainte- 

granted    in    a    negligence    action    brought  nance    activities    occur    exclusively    within 

against  a  sheriff.  Udy  v.  Custer  County,  136  boundaries  of  the  state  highway  system;  thus, 

Idaho  386,  34  P.3d  1069  (2001).  contrary  to  the  department's  position  that  it 

was  without  "jurisdiction"  to  place  and  main- 

btatutory  Duties.  tain  signs  outside  of  its  right-of-way,  the  de- 

Aji  administrative  agency  may  not  alter,  partment  had  both  the  authority  and  an  ex- 

modify  or  dimmish  its  statutorily-imposed  press  statutory  duty  to  do  so.  Roberts  v.  Reed, 

responsibilities,      either      unilaterally      or  m  Idaho  727,  827  R2d  1178  (Ct.  App.  1991). 
through  agreement  with  another  public  or 

private  entity,  absent  legislative  authority  to  Cited  in:  Taggart  v.  Highway  Bd.,   115 

do  so;  thus,  the  fact  that  the  county  highway  Idaho  816,  771  P.2d  37  (1988). 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  maintenance"  of  highways  or  roads  in  consti- 

Streets  and  Bridges,  §  1  et  seq.  tutional  provision  or  statute  allowing  dis- 

C.J.S.  —  39AC.J.S.,  Highways,  §  5  et  seq.  bursements  from  state  road  fund  for  that 

A.L.R.  —  What  constitutes  "construction  or  purpose.  36  A.L.R.Sth  657. 

40-202.    Designation  of  highways  and  public  rights-of-way.  — 

(1)  The  initial  selection  of  the  county  highway  system  and  highway  district 
system  may  be  accomplished  in  the  following  manner: 

(a)  The  board  of  county  or  highway  district  commissioners  shall  cause  a 
map  to  be  prepared  showing  the  general  location  of  each  highway  and 
public  right-of-way  in  their  jurisdiction,  and  the  commissioners  shall 
cause  notice  to  be  given  of  intention  to  adopt  the  map  as  the  official  map 
of  that  system,  and  shall  specify  the  time  and  place  at  which  all  interested 
persons  may  be  heard. 

(b)  After  the  hearing,  the  commissioners  shall  adopt  the  map,  with  any 
changes  or  revisions  considered  by  them  to  be  advisable  in  the  public 
interest,  as  the  official  map  of  the  respective  highway  system. 

(2)  If  a  county  or  highway  district  acquires  an  interest  in  real  property  for 
highway  or  public  right-of-way  purposes,  the  respective  commissioners 
shall: 

(a)  Cause  any  order  or  resolution  enacted,  and  deed  or  other  document 
establishing  an  interest  in  the  property  for  their  highway  system  pur- 
poses to  be  recorded  in  the  county  records;  or 

(b)  Cause  the  official  map  of  the  county  or  highway  district  system  to  be 
amended  as  affected  by  the  acceptance  of  the  highway  or  public  right-of- 
way 

Provided,  however,  a  county  with  highway  jurisdiction  or  highway  district 
may  hold  title  to  an  interest  in  real  property  for  public  right-of-way  purposes 
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without  incurring  an  obligation  to  construct  or  maintain  a  highway  within 
the  right-of-way  until  the  county  or  highway  district  determines  that  the 
necessities  of  public  travel  justify  opening  a  highway  within  the  right-of- 
way.  The  lack  of  an  opening  shall  not  constitute  an  abandonment,  and  mere 
use  by  the  public  shall  not  constitute  an  opening  of  the  public  right-of-way. 

(3)  Highways  laid  out,  recorded  and  opened  as  described  in  subsection  (2) 
of  this  section,  by  order  of  a  board  of  commissioners,  and  all  highways  used 
for  a  period  of  five  (5)  years,  provided  they  shall  have  been  worked  and  kept 
up  at  the  expense  of  the  public,  or  located  and  recorded  by  order  of  a  board 
of  commissioners,  are  highways.  If  a  highway  created  in  accordance  with  the 
provisions  of  this  subsection  is  not  opened  as  described  in  subsection  (2)  of 
this  section,  there  shall  be  no  duty  to  maintain  that  highway,  nor  shall  there 
be  any  liability  for  any  injury  or  damage  for  failure  to  maintain  it  or  any 
highway  signs,  until  the  highway  is  designated  as  a  part  of  the  county  or 
highway  district  system  and  opened  to  public  travel  as  a  highway. 

(4)  When  a  public  right-of-way  is  created  in  accordance  with  the  provi- 
sions of  subsection  (2)  of  this  section,  or  section  40-203  or  40-203A,  Idaho 
Code,  there  shall  be  no  duty  to  maintain  that  public  right-of-way,  nor  shall 
there  be  any  liability  for  any  injury  or  damage  for  failure  to  maintain  it  or 
any  highway  signs. 

(5)  Nothing  in  this  section  shall  limit  the  power  of  any  board  of  commis- 
sioners to  subsequently  include  or  exclude  any  highway  or  public  right-of- 
way  from  the  county  or  highway  district  system. 

(6)  By  July  1,  2005,  and  every  five  (5)  years  thereafter,  the  board  of  county 
or  highway  district  commissioners  shall  have  published  in  map  form  and 
made  readily  available  a  map  showing  the  general  location  of  all  public 
rights-of-way  under  its  jurisdiction.  Any  board  of  county  or  highway  district 
commissioners  may  be  granted  an  extension  of  time  with  approval  of  the 
legislature  by  adoption  of  a  concurrent  resolution. 

(7)  Nothing  in  this  section  or  in  any  designation  of  the  general  location  of 
a  highway  or  public  right-of-way  shall  authorize  the  public  highway  agency 
to  assert  or  claim  rights  superior  to  or  in  conflict  with  any  rights-of-way  that 
resulted  from  the  creation  of  a  facility  for  the  transmission  of  water  which 
existed  before  the  designation  of  the  location  of  a  highway  or  public 
right-of-way. 

History.  §  1,  p.  160;  am.  1993,  ch.  412,  §  3,  p.  1505; 

LC,  §  40-202,  as  added  by  1985,  ch.  253,  am.  1995,  ch.  121,  §  1,  p.  522;  am.  1998,  ch. 

§  2,  p.  586;  am.  1986,  ch.  206,  §  2,  p.  512;  am.  184,  §  1,  p.  673;  am.  2000,  ch.  251,  §  1,  p. 

1988,  ch.  184,  §  2,  p.  322;  am.  1992,  ch.  55,  709. 

STATUTORY  NOTES 

Prior  Laws.  Section  5  of  S.L.  2000,  ch.  251  declared  an 

Former  §  40-202  was  repealed.  See  Prior      emergency.  Approved  April  12,  2000. 
Laws,  §  40-201. 

Effective  Dates. 

Section  3  of  S.L.  1988,  ch.  184  declared  an 
emergency.  Approved  March  22,  1988. 
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Analysis 


Constitutionality. 

Determinative  issues. 

Due  process. 

Evidence. 

Highways  by  prescription. 

Legal  status  of  road. 

Maintenance. 

Public  access. 

Public  use. 

Public  use  and  maintenance. 


Constitutionality. 

This  section  was  not  unconstitutional  on  its 
face;  if  a  landowner  believed  the  acquisition  of 
a  roadway  pursuant  to  this  section  resulted  in 
a  taking,  the  landowner  had  four  years  from 
the  accrual  of  the  cause  of  action  to  bring  a 
claim  of  inverse  condemnation,  §  5-224;  the 
property  owner  failed  to  bring  an  inverse 
condemnation  claim.  Ada  County  Highway 
Dist.  v.  Total  Success  Invs.,  LLC,  145  Idaho 
360,  179  P.3d  323  (2008). 

Determinative  Issues. 

The  main  factual  issues  subsumed  by  the 
question  of  whether  a  road  may  be  declared  a 
public  roadway  are  the  frequency,  nature  and 
quality  of  the  public's  use  and  maintenance  of 
the  road  and  the  intentions  of  the  landowners 
and  county  relevant  to  the  use  and  mainte- 
nance. Roberts  v.  Swim,  117  Idaho  9,  784  R2d 
339  (Ct.  App.  1989). 

Due  Process. 

Property  owner  was  afforded  due  process 
because  it  had  notice  and  opportunity  to  be 
heard  by  virtue  of  this  section,  the  Ada 
County  highway  district's  filing  of  an  action  to 
quiet  title,  and  the  subsequent  trial.  Ada 
County  Highway  Dist.  v.  Total  Success  Invs., 
LLC,  145  Idaho  360,  179  P.3d  323  (2008). 

Evidence. 

Objective  manifestations  of  intent  to  create 
a  public  highway  include  designating  the  road 
as  a  public  highway  by  the  proper  public 
authorities;  recording  the  road  as  a  public 
highway  by  order  of  the  board  of  county 
commissioners;  and  the  regular  maintenance 
of  the  road  by  public  expenditure.  Burrup  v. 
Stanger,  114  Idaho  50,  753  P.2d  261  (Ct.  App.), 
afF'd,  115  Idaho  114,  765  R2d  139  (1988). 

Where  the  only  objective  manifestation  of 
the  county's  intention  relevant  to  the  road 
was  the  county's  road  work,  the  work  per- 
formed by  the  county  road  crews  in  improving 
the  road  900  feet  into  the  landowner's  prop- 
erty was  merely  to  assist  the  landowners  in 
moving  their  mobile  home  onto  the  property, 
and  the  snow  plowing  was  done  as  a  gratu- 
itous aid  while  the  mobile  home  was  occupied, 
the  county's  maintenance  was  not  sufficient 


under  this  section  to  support  the  conclusion 
that  the  road  had  become  a  public  highway. 
Burrup  v.  Stanger,  114  Idaho  50,  753  P.2d  261 
(Ct.  App.),  aff'd,  115  Idaho  114,  765  P.2d  139 
(1988). 

Commissioners,  who  had  designated  roads 
that  ran  across  private  land  as  public,  erred 
by  placing  the  roadways  on  an  official  map  as 
public,  and  then  requiring  the  landowners  to 
initiate  proceeding  to  vacate  the  decision.  The 
commissioners  were  required  to  prove  the 
public  status  of  the  disputed  roads.  Home- 
stead Farms,  Inc.  v.  Bd.  of  Comm'rs,  141 
Idaho  855,  119  P.3d  630  (2005). 

Highways  by  Prescription. 

A  sufficient  showing  of  public  use  under  this 
section  must  demonstrate  that  the  public  has 
used  the  road  regularly,  as  it  would  any 
similar  public  highway,  and  that  public  funds 
were  used  to  maintain  the  road  for  a  five-year 
period;  the  maintenance  being  more  than 
occasional  or  sporadic,  but  as  was  necessary. 
Burrup  v.  Stanger,  114  Idaho  50,  753  R2d  261 
(Ct.  App.),  aff'd,  115  Idaho  114,  765  P2d  139 
(1988). 

County  could  not  acquire  a  road  by  pre- 
scription where  the  record  did  not  suggest 
that  any  public  access  was  hostile  to  the 
landowners  title,  and  there  was  no 
evidentiary  support  for  the  county's  claim 
that  it  maintained  the  road  for  a  five-year 
span  of  time.  Lattin  v.  Adams  County,  149 
Idaho  497,  236  P.3d  1257  (2010). 

A  public  road  may  be  acquired  by  prescrip- 
tion: (1)  if  the  public  uses  the  road  for  a  period 
of  five  years,  and  (2)  the  road  is  worked  and 
kept  up  at  the  expense  of  the  public.  Lattin  v. 
Adams  County,  149  Idaho  497,  236  P3d  1257 
(2010). 

Legal  Status  of  Road. 

This  section  may  be  used  by  counties  or  by 
private  parties  to  obtain  a  declaration  that  a 
road  is  a  public  highway,  either  to  foreclose 
private  parties  from  obstructing  the  road  or  to 
confirm  the  county's  duty  to  maintain  the 
road.  Burrup  v.  Stanger,  114  Idaho  50,  753 
P2d  261  (Ct.  App.),  aff'd,  115  Idaho  114,  765 
P.2d  139  (1988). 

Maintenance. 

The  maintenance  of  a  road  need  only  con- 
sist of  work  and  repairs  that  are  reasonably 
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necessary;  it  need  not  be  performed  in  each  of 
five  consecutive  years  nor  through  the  entire 
length  of  the  road.  Roberts  v.  Swim,  117  Idaho 
9,  784  R2d  339  (Ct.  App.  1989). 

Maintenance  of  a  roadway  by  a  public 
agency  under  an  express  contract,  which  ex- 
changes such  maintenance  for  limited  public 
access  while  recognizing  the  private  character 
of  the  road,  creates  no  public  rights  in  the 
roadway  beyond  those  granted  by  the  agree- 
ment. Roberts  v.  Swim,  117  Idaho  9,  784  R2d 
339  (Ct.  App.  1989). 

Public  Access. 

The  necessity  of  public  access  is  not  ger- 
mane to  the  determination  of  public  road 
status  under  this  section.  Roberts  v.  Swim, 
117  Idaho  9,  784  P.2d  339  (Ct.  App.  1989). 

Public  Use. 

To  show  public  use  under  this  section,  the 
facts  must  demonstrate  that  minor  mainte- 
nance work  or  snow  removal,  done  by  the 
public  road  crews,  was  not  a  mere  gratuitous 
aid  to  the  local  landowners  or  citizens;  like- 
wise, it  must  be  shown  that  the  public  agency 
has  not  expressly  agreed  to  maintain  the 
roadway  while  continuing  to  recognize  it  as 
private,  in  exchange  for  certain,  limited  pub- 
lic use,  thereby  not  intending  to  create  or 
assert  rights  greater  than  those  allowed  in 
the  agreement.  Burrup  v.  Stanger,  114  Idaho 
50,  753  P.2d  261  (Ct.  App.),  aff'd,  115  Idaho 
114,  765  P.2d  139  (1988). 

The  primary  factual  questions  in  determin- 
ing whether  a  road  can  be  declared  a  public 
highway  are  the  frequency,  nature  and  qual- 
ity of  the  public's  use  and  maintenance. 
Burrup  v.  Stanger,  114  Idaho  50,  753  R2d  261 
(Ct.  App.),  aff'd,  115  Idaho  114,  765  P.2d  139 
(1988). 

To  show  public  use  under  this  section,  it 
must  be  demonstrated  that  the  public's  use  of 
the  road  was  not  merely  the  result  of  permis- 
sion given  by  the  owner,  as  opposed  to  acqui- 
escence of  the  owner.  Burrup  v.  Stanger,  114 
Idaho  50,  753  P.2d  261  (Ct.  App.),  aff'd,  115 
Idaho  114,  765  P.2d  139  (1988). 

The  expenditures  of  forest  service  money  on 
a  road  abandoned  by  the  county  were  not  at 
the  expense  of  the  public  within  this  section; 


therefore,  the  forest  service  rights  were  pri- 
vate and  did  not  qualify  the  road  as  a  "public" 
or  "county"  road.  French  v.  Sorensen,  113 
Idaho  950,  751  R2d  98  (1988),  overruled  on 
other  grounds,  Cardenas  v.  Kurpjuweit,  116 
Idaho  739,  779  R2d  414  (1989). 

Regular  maintenance  and  extensive  public 
use  are  sufficient  to  establish  the  existence  of 
the  public  status  of  a  roadway.  Roberts  v. 
Swim,  117  Idaho  9,  784  P.2d  339  (Ct.  App. 
1989). 

Public  Use  and  Maintenance. 

The  use  and  maintenance  of  a  road  by  a 
public  entity  must  be  something  more  than 
occasional  or  sporadic  to  change  the  character 
from  private  to  public.  Rice  v.  Miniver,  112 
Idaho  1069,  739  P.2d  368  (1987). 

Under  liberal  pleading  standards,  the 
plaintiff's  complaint  was  adequate  to  raise  a 
claim  that  the  road  had  become  a  country 
road  through  public  use  and  county  mainte- 
nance. The  complaint  was  very  general  and 
did  not  specifically  allege  any  of  the  three 
manners  of  creation  of  public  roads  specified 
in  this  section.  Although  the  plaintiff's  com- 
plaint lacked  desirable  detail  and  specificity, 
it  was  sufficient  to  encompass  a  claim  that  the 
road  was  rendered  a  public  highway  through 
public  use  and  county  maintenance  for  a 
period  of  more  than  five  years.  John  W.  Brown 
Properties  v.  Blaine  County,  129  Idaho  740, 
932  P.2d  368  (Ct.  App.  1997). 

District  court's  finding  of  regular  mainte- 
nance and  public  use  of  the  disputed  strip  was 
supported  by  substantial  and  competent  evi- 
dence in  the  record;  the  evidence  revealed 
that  the  strip  was  used  frequently  by  adjacent 
landowners  and  individuals  accessing  the 
businesses  of  the  adjacent  landowners  and, 
therefore,  supported  a  conclusion  of  extensive 
public  use,  and  the  road  had  been  maintained 
by  the  Ada  County  highway  district  as  neces- 
sary since  1978.  Ada  County  Highway  Dist.  v. 
Total  Success  Invs.,  LLC,  145  Idaho  360,  179 
P.3d  323  (2008). 

Cited  in:  Taggart  v.  Highway  Bd.,  115 
Idaho  816,  771  P2d  37  (1988);  Floyd  v.  Bd.  of 
Comm'rs,  137  Idaho  718,  52  P.3d  863  (2002). 
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Oral  dedication. 

Partial  acceptance  of  oral  dedication. 

Plat  dedicating  street. 

Public  county  road  adjacent. 

Public  use. 

Recognition  of  private  ownership. 

Use  and  maintenance. 


Abandonment. 

Mere  nonuse  of  a  portion  of  the  total  width 
of  the  highway  over  a  period  of  years  did  not 
constitute  an  abandonment;  therefore  defen- 
dants were  estopped  from  claiming  right  and 
title  due  to  occupation  and  use  of  land  upon 
which  obstruction  stood  without  interruption 
for  30  years  in  spite  of  the  fact  that  the  area  in 
dispute  had  not  been  used  for  highway  pur- 
poses or  kept  up  or  maintained  at  public 
expense.  Rich  v.  Burdick,  83  Idaho  335,  362 
P.2d  1088  (1961). 

Adverse  Possession  Against  State. 

Possession  or  use  of  an  unused  portion  of  a 
highway  by  an  abutting  owner  was  not  ad- 
verse to  the  public  and  could  not  ripen  into  a 
right  or  title  by  lapse  of  time  no  matter  how 
long  continued.  Rich  v.  Burdick,  83  Idaho  335, 
362  P.2d  1088  (1961). 

Burden  of  Proof. 

Burden  was  on  petitioner  to  show  existence 
of  public  road.  He  had  to  show  that  it  had 
been  laid  out  and  recorded  as  highway  by 
board  of  commissioners,  or  that  it  had  been 
used  as  such  for  five  (5)  years.  Ross  v. 
Swearingen,  39  Idaho  35,  225  P.  1021  (1924). 

Easements. 

In  suit  to  establish  both  a  public  and  pri- 
vate roadway,  after  abandonment  of  claim  of 
existence  of  public  highway,  evidence  of  use  of 
old  log  road  or  "tote"  was  held  insufficient  to 
establish  an  easement  of  necessity.  Carbon  v. 
Moon,  68  Idaho  385,  195  R2d  351  (1948). 

The  finding  of  the  trial  court  that  a  road 
was  a  public  easement  was  unsupported  by 
any  evidence  and,  therefore,  was  clearly  erro- 
neous, where  the  road  had  been  paved  and 
maintained  by  the  city  since  1973,  but  the 
action  was  commenced  in  May  of  1977.  Aztec 
Ltd.  v.  Creekside  Inv.  Co.,  100  Idaho  566,  602 
P.2d  64  (1979). 

Evidence. 

A  map  prepared  by  the  county  surveyor 
showing  the  roads  and  their  classification  in 
Gem  County  and  the  general  geographical 
location  of  the  road  in  question  while  not 
recorded  as  a  county  road  map  of  Gem  County 
was  properly  admitted  in  evidence  to  estab- 
lish the  road  which  was  obstructed  by  appel- 
lant as  a  prescriptive  public  road.  State  v. 
Nesbitt,  79  Idaho  1,  310  P.2d  787  (1957). 

Grant  by  Federal  Government. 

Where,  prior  to  defendant's  predecessor 
taking  title  to  the  land,  a  grant  was  made  by 


the  federal  government  of  a  width  of  165  feet 
across  the  public  domain  for  the  establish- 
ment of  a  highway,  the  title  was  subject  to  the 
grant  and  to  the  highway  right  of  way  as  it 
had  been  laid  out  and  recorded  prior  to  the 
homestead  entry.  Rich  v.  Burdick,  83  Idaho 
335,  362  P.2d  1088  (1961). 

Highways  by  Prescription. 

Highway  by  prescription  exists  by  virtue  of 
user  and  not  on  the  theory  of  a  grant  or 
dedication.  Thus  it  may  be  acquired  over  open 
and  uninclosed  land  although  owner  has  no 
desire  to  use  land  over  which  same  runs. 
Gross  v.  McNutt,  4  Idaho  286,  38  P.  935 
(1894). 

Road  could  not  have  been  deemed  a  public 
highway  by  user  where  it  was  constructed 
and  kept  in  repair  by  private  landowner  who 
maintained  gate  across  the  same.  Palmer  v. 
Northern  Pac.  R.R.,  11  Idaho  583,  83  P.  947 
(1905). 

Public  use  of  highway  for  the  statutory 
period  and  the  keeping  of  it  in  repair  at  public 
expense  established  a  highway  by  prescrip- 
tion, whether  road  is  recorded  or  not. 
Meservey  v.  Gulliford,  14  Idaho  133,  93  P.  780 
(1908). 

Where  a  landowner  fences  his  land  and 
leaves  a  tract  50  feet  wide  outside  of  his  fence 
for  public  road,  and  public  travels  such  road 
for  five  years  or  more,  public  has  acquired  a 
prescriptive  right  thereto  and  owner  may  not 
obstruct  said  road.  State  v.  Berg,  28  Idaho 
724,  155  P.  968  (1916). 

Where  there  had  been  little  travel  over  any 
part  of  a  road  and  little  work  done  by  way  of 
maintaining  it  and  a  portion  thereof,  al- 
though maintained,  was  not  in  the  condition 
for  ordinary  vehicular  traffic,  the  court  was 
justified  in  refusing  to  find  that  a  road  had 
been  established  by  prescription.  Kootenai 
County  v.  Kinman,  56  Idaho  1,  47  P.2d  887 
(1935). 

Where  there  were  no  positive  acts  on  the 
part  of  public  authorities  manifesting  an  in- 
tention to  accept  a  trail  as  a  public  highway,  a 
casual  use  by  the  public  was  insufficient  to 
establish  a  highway.  Kirk  v.  Schultz,  63  Idaho 
278,  119  P.2d  266  (1941). 

Roads  were  public  highways  where  one 
road  was  used  in  excess  of  five  years  prior  to 
1893,  and  other  road  was  duly  recorded  in 
1916  and  thereafter  was  used  by  the  public 
for  35  years,  and  work  was  performed  thereon 
at  public  expense.  Kosanke  v.  Kopp,  74  Idaho 
302,  261  P.2d  815  (1953). 
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Where  the  public  used  a  highway  or  road 
for  the  statutory  period  of  five  years  and  it 
was  worked  and  kept  up  at  public  expense,  a 
highway  was  established  by  prescription  and 
recording  of  it  as  such  by  the  board  of  county 
commissioners  was  not  necessary.  State  v. 
Nesbitt,  79  Idaho  1,  310  R2d  787  (1957). 

The  uninterrupted  and  continuous  use  of  a 
roadway  for  more  than  the  prescriptive  period 
while  generally  creating  the  presumption 
that  the  use  is  hostile  did  not  in  Idaho  give 
rise  to  an  irrefutable  or  conclusive  presump- 
tion, since  one  claiming  an  easement  by  pre- 
scription over  wild  lands  by  mere  use  was  not 
granted  the  presumption  of  adverse  user.  Cox 
v.  Cox,  84  Idaho  513,  373  P.2d  929  (1962). 

When  a  right-of-way  has  been  used  by  the 
general  public  for  a  period  of  five  years  and 
has  been  maintained  at  public  expense,  the 
right-of-way  became  a  public  highway.  State 
ex  rel.  Haman  v.  Fox,  100  Idaho  140,  594  R2d 
1093  (1979). 

Where  in  an  action  by  plaintiff  residents  of 
an  unincorporated  area  of  a  county  to  have 
certain  roads  declared  public  highways  and  to 
require  the  county  to  maintain  the  roads,  the 
evidence  showed  that  the  county  had  regu- 
larly maintained  the  roads  for  approximately 
nine  years,  that  the  roads  had  been  exten- 
sively used  by  the  general  public,  and  that  the 
sales  of  several  lots  within  the  area  had  been 
made  with  particular  reliance  upon  several 
written  representations  made  by  various 
members  of  the  board  of  county  commission- 
ers that  the  roads  would  be  maintained  by  the 
county,  the  trial  court  erred  in  granting  sum- 
mary judgment  for  the  county  because  a  sub- 
stantial fact  issue  existed  as  to  whether  the 
county  had  accepted  the  roads.  Pugmire  v. 
Johnson,  102  Idaho  882,  643  R2d  832  (1982). 

It  was  not  necessary  that  roads  be  laid  out 
and  recorded  as  highways  before  they  could 
become  public  roads;  all  that  was  necessary 
was  that  the  roads  have  been  used  by  the 
public  for  five  years  or  longer  and  that  they 
have  been  worked  and  kept  up  at  public 
expense.  Cordwell  v.  Smith,  105  Idaho  71,  665 
P.2d  1081  (Ct.  App.  1983). 

Immunity  from  Suit. 

Where  the  commissioners  acted  according 
to  a  reasonable  interpretation  of  former  sim- 
ilar law  when  they  issued  a  declaration  that  a 
road  was  public,  and  such  law  had  no  provi- 
sion which  required  notice  to  the  affected 
landowner  before  the  county  attempted  to 
enforce  their  decision,  the  commissioners 
were  entitled  to  qualified  good-faith  immu- 
nity from  suit  for  damages  since  the  law  was 
not  clearly  established  at  the  time  of  their 
actions.  Evers  v.  County  of  Custer,  745  F.2d 
1196  (9th  Cir.  1984). 

Legal  Status  of  Road. 

While  a  road  became  public  by  public  use 
and  maintenance  over  a  five-year  period,  this 


declaration  did  not  determine  the  legal  status 
of  the  road.  Evers  v.  County  of  Custer,  745 
F.2d  1196  (9th  Cir.  1984). 

Manner  of  Dedication. 

Under  former  law  regarding  recorded  and 
worked  highways  roads  might  have  been  laid 
out  and  recorded  as  highways  by  order  of  the 
board  of  commissioners,  and  all  roads  used  as 
such  for  a  period  of  five  years,  provided  the 
latter  should  have  been  worked  and  kept  up 
at  the  expense  of  the  public  or  located  and 
recorded  by  order  of  the  board  of  commission- 
ers, are  highways.  State  v.  Nesbitt,  79  Idaho 
1,  310  R2d  787  (1957). 

It  is  not  necessary  that  highway  be  worked 
throughout  its  entire  length  at  public  expense 
to  become  a  highway  by  prescription;  it  need 
not  be  worked  at  places  where  there  is  no 
necessity  for  working  it.  Gross  v.  McNutt,  4 
Idaho  286,  38  P.  935  (1894);  State  v.  Berg,  28 
Idaho  724,  155  P.  968  (1916). 

Where  there  was  evidence  of  use,  but  none 
that  road  was  "laid  out  and  recorded"  or 
"worked  and  kept  up  at  expense  of  public," 
court  was  right  in  concluding  it  was  not  public 
road.  Ross  v.  Swearingen,  39  Idaho  35,  225  P. 
1021  (1924);  Oregon  S.L.R.R.  v.  Caldwell,  39 
Idaho  71,  226  P.  175  (1924). 

It  was  not  required  that  a  prescriptive  road 
be  worked  on  for  five  consecutive  years  nor 
did  former  law  require  work  to  be  done 
throughout  the  road's  entire  length,  but  only 
required  that  such  work  as  may  be  needed  be 
done  when  necessary  for  the  statutory  period, 
in  order  to  acquire  a  road  by  prescription. 
State  v.  Nesbitt,  79  Idaho  1,  310  R2d  787 
(1957). 

Oral  Dedication. 

When  properly  established  by  evidence,  an 
oral  dedication  was  valid  and  binding  upon 
the  person  making  it  when  duly  accepted  by 
the  public.  Thiessen  v.  Lewiston,  26  Idaho 
505,  144  P.  548  (1914). 

Partial  Acceptance  of  Oral  Dedication. 

User  was  a  sufficient  acceptance  of  an  oral 
dedication  for  road  purposes,  but  if  the  public 
sees  fit  to  use  only  a  portion  of  the  land 
dedicated  to  it,  and  the  person  making  such 
dedication  acquiesces  in  such  partial  accep- 
tance thereof,  the  dedication  was  complete 
and  irrevocable  as  to  the  part  of  the  land 
accepted  and  the  unoccupied  part  was  not 
affected  by  the  unaccepted  offer  to  dedicate  it. 
Thiessen  v.  Lewiston,  26  Idaho  505, 144  P.  548 
(1914), 

Plat  Dedicating  Street. 

A  dedication  was  complete  when  a  plat  was 
filed  showing  streets  and  alleys  thereon  and 
sales  were  made  with  reference  thereto,  and 
such  dedication  was  irrevocable,  and  did  not 
require  an  acceptance  on  the  part  of  the  city. 
Boise  City  v.  Hon,  14  Idaho  272,  94  P.  167 
(1908). 
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Public  County  Road  Adjacent. 

The  public  maintenance  of  a  county  road 
did  not  cause  every  lane  or  road  that  touches 
or  crosses  the  county  road  to  become  a  public 
one,  access  alone  to  the  county  road  not  being 
sufficient  to  make  it  a  public  highway  Cox  v. 
Cox,  84  Idaho  513,  373  R2d  929  (1962). 

Public  Use. 

Where  gates  were  in  existence  across  a  road 
barring  the  passage  and  making  it  necessary 
to  open  them  in  order  to  use  the  road,  the 
existence  of  such  gates  was  considered  as 
strong  evidence  that  the  road  was  not  a  public 
road.  Cox  v.  Cox,  84  Idaho  513,  373  R2d  929 
(1962). 

The  facts  that  the  road  had  not  been  used 
for  five  years  by  the  public,  was  maintained  at 
the  expense  of  the  respondent  and  that  the 
gates  were  kept  closed,  the  road  only  being 
used  by  the  public  with  the  consent  and 
permission  of  the  respondent,  supported  the 
finding  of  the  court  that  the  road  did  not  meet 
the  requirements  of  former  law  regarding 
recorded  and  worked  highways  to  be  classi- 
fied as  a  highway  Cox  v.  Cox,  84  Idaho  513, 
373  R2d  929  (1962). 

A  road  which  has  not  been  laid  out  and 
recorded  as  a  highway  by  order  of  the  board  of 
county  commissioners,  nor  been  worked  and 
kept  up  at  public  expense,  cannot  be  classified 
as  a  highway;  therefore,  property  owners 
were  entitled  to  injunctive  relief  to  prevent  its 
use  by  others.  Cox  v.  Cox,  84  Idaho  513,  373 
R2d  929  (1962). 

The  evidence  was  sufficient  to  justify  the 
court  in  concluding  that  the  road  was  not  a 
public  road  but  that  it  was  one  over  which 
people  had  traveled  at  will  but  on  which 
landowners  through  whose  lands  it  extended 
had  felt  at  liberty  for  many  years  to  maintain 
and  had  maintained  gates.  Cox  v.  Cox,  84 
Idaho  513,  373  R2d  929  (1962). 

Recognition  of  Private  Ownership. 

Where  the  public  agency  expending  funds 
on  a  roadway  expressly  recognized  the  private 


character  of  the  road,  and  did  not  intend  to 
create  or  to  assert  any  rights  greater  than 
those  allowed  by  the  owner  of  the  roadway, 
law  regarding  recorded  and  worked  highways 
did  not  operate  to  make  the  road  public. 
Cordwell  v.  Smith,  105  Idaho  71,  665  R2d 
1081  (Ct.  App.  1983). 

Where  the  state's  use  of  labor  and  equip- 
ment on  a  road  running  across  private  prop- 
erty was  done  largely  to  provide  the  state 
with  access  into  the  area  in  the  event  of  forest 
fires  and  gave  the  state  more  convenient 
access  to  its  own  timber  lands  in  the  area,  and 
where  the  state  did  not  assert  any  public 
ownership  or  control  over  the  road  and  nei- 
ther the  county  nor  any  other  public  agency 
claimed  the  road  to  be  public,  but  on  the 
contrary,  the  state  specifically  sought  and 
obtained  written  permission  to  use  the  road 
for  its  limited  purposes  and  also  entered  into 
right-of-way  agreements  with  the  landown- 
ers, allowing  loggers  of  state-owned  timber  to 
use  the  road,  the  state  never  intended  to 
create  any  greater  public  right  to  the  road 
than  was  granted  by  the  owners  and  law 
regarding  recorded  and  worked  highways  did 
not  apply.  Cordwell  v.  Smith,  105  Idaho  71, 
665  R2d  1081  (Ct.  App.  1983). 

Use  and  Maintenance. 

In  order  to  qualify  under  law  almost  iden- 
tical to  this  section,  the  use  and  maintenance 
must  have  been  something  more  than  only 
casually  and  desultorily  and  not  regularly 
used  and  maintained;  regular  maintenance 
and  extensive  public  use  are  sufficient  to 
establish  a  public  easement  by  proscription. 
However,  it  need  not  be  for  five  consecutive 
years  nor  through  the  entire  length  of  the 
road.  Tomchak  v.  Walker,  108  Idaho  446,  700 
R2d  68  (1985). 
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40-203.  Abandonment  and  vacation  of  county  and  highway  dis- 
trict system  highways  or  public  rights-of-way.  —  (1)  Aboard  of  county 
or  highway  district  commissioners,  whichever  shall  have  jurisdiction  of  the 
highway  system,  shall  use  the  following  procedure  to  abandon  and  vacate 
any  highway  or  public  right-of-way  in  the  county  or  highway  district  system 
including  those  which  furnish  public  access  to  state  and  federal  public  lands 
and  waters: 

(a)  The  commissioners  may  by  resolution  declare  its  intention  to  abandon 
and  vacate  any  highway  or  public  right-of-way  considered  no  longer  to  be 
in  the  public  interest. 

(b)  Any  resident,  or  property  holder,  within  a  county  or  highway  district 
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system  including  the  state  of  Idaho,  any  of  its  subdivisions,  or  any  agency 
of  the  federal  government  may  petition  the  respective  commissioners  for 
abandonment  and  vacation  of  any  highway  or  public  right-of-way  within 
their  highway  system.  The  petitioner  shall  pay  a  reasonable  fee  as 
determined  by  the  commissioners  to  cover  the  cost  of  the  proceedings. 

(c)  The  commissioners  shall  establish  a  hearing  date  or  dates  on  the 
proposed  abandonment  and  vacation. 

(d)  The  commissioners  shall  prepare  a  public  notice  stating  their  inten- 
tion to  hold  a  public  hearing  to  consider  the  proposed  abandonment  and 
vacation  of  a  highway  or  public  right-of-way  which  shall  be  made 
available  to  the  public  not  later  than  thirty  (30)  days  prior  to  any  hearing 
and  mailed  to  any  person  requesting  a  copy  not  more  than  three  (3) 
working  days  after  any  such  request. 

(e)  At  least  thirty  (30)  days  prior  to  any  hearing  scheduled  by  the 
commissioners  to  consider  abandonment  and  vacation  of  any  highway  or 
public  right-of-way,  the  commissioners  shall  mail  notice  by  United  States 
mail  to  known  owners  and  operators  of  an  underground  facility,  as  defined 
in  section  55-2202,  Idaho  Code,  that  lies  within  the  highway  or  public 
right-of-way. 

(f)  At  least  thirty  (30)  days  prior  to  any  hearing  scheduled  by  the 
commissioners  to  consider  abandonment  and  vacation  of  any  highway  or 
public  right-of-way,  the  commissioners  shall  mail  notice  to  owners  of 
record  of  land  abutting  the  portion  of  the  highway  or  public  right-of-way 
proposed  to  be  abandoned  and  vacated  at  their  addresses  as  shown  on  the 
county  assessor's  tax  rolls  and  shall  publish  notice  of  the  hearing  at  least 
two  (2)  times  if  in  a  weekly  newspaper  or  three  (3)  times  if  in  a  daily 
newspaper,  the  last  notice  to  be  published  at  least  five  (5)  days  and  not 
more  than  twenty-one  (21)  days  before  the  hearing. 

(g)  At  the  hearing,  the  commissioners  shall  accept  all  information  relat- 
ing to  the  proceedings.  Any  person,  including  the  state  of  Idaho  or  any  of 
its  subdivisions,  or  any  agency  of  the  federal  government,  may  appear  and 
give  testimony  for  or  against  abandonment. 

(h)  After  completion  of  the  proceedings  and  consideration  of  all  related 
information,  the  commissioners  shall  decide  whether  the  abandonment 
and  vacation  of  the  highway  or  public  right-of-way  is  in  the  public  interest 
of  the  highway  jurisdiction  affected  by  the  abandonment  or  vacation.  The 
decision  whether  or  not  to  abandon  and  vacate  the  highway  or  public 
right-of-way  shall  be  written  and  shall  be  supported  by  findings  of  fact 
and  conclusions  of  law. 

(i)  If  the  commissioners  determine  that  a  highway  or  public  right-of-way 
parcel  to  be  abandoned  and  vacated  in  accordance  with  the  provisions  of 
this  section  has  a  fair  market  value  of  twenty-five  hundred  dollars 
($2,500)  or  more,  a  charge  may  be  imposed  upon  the  acquiring  entity,  not 
in  excess  of  the  fair  market  value  of  the  parcel,  as  a  condition  of  the 
abandonment  and  vacation;  provided,  however,  no  such  charge  shall  be 
imposed  on  the  landowner  who  originally  dedicated  such  parcel  to  the 
public  for  use  as  a  highway  or  public  right-of-way;  and  provided  further, 
that  if  the  highway  or  public  right-of-way  was  originally  a  federal  land 
right-of-way,  said  highway  or  public  right-of-way  shall  revert  to  a  federal 
land  right-of-way. 
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(j)  The  commissioners  shall  cause  any  order  or  resolution  to  be  recorded 
in  the  county  records  and  the  official  map  of  the  highway  system  to  be 
amended  as  affected  by  the  abandonment  and  vacation, 
(k)  From  any  such  decision,  a  resident  or  property  holder  within  the 
county  or  highway  district  system,  including  the  state  of  Idaho  or  any  of 
its  subdivisions  or  any  agency  of  the  federal  government,  may  appeal  to 
the  district  court  of  the  county  in  which  the  highway  or  public  right-of- 
way  is  located  pursuant  to  section  40-208,  Idaho  Code. 

(2)  No  highway  or  public  right-of-way  or  parts  thereof  shall  be  abandoned 
and  vacated  so  as  to  leave  any  real  property  adjoining  the  highway  or  public 
right-of-way  without  access  to  an  established  highway  or  public  right-of- 
way. 

(3)  In  the  event  of  abandonment  and  vacation,  rights-of-way  or  ease- 
ments may  be  reserved  for  the  continued  use  of  existing  sewer,  gas,  water, 
or  similar  pipelines  and  appurtenances,  or  other  underground  facilities  as 
defined  in  section  55-2202,  Idaho  Code,  for  ditches  or  canals  and  appurte- 
nances, and  for  electric,  telephone  and  similar  lines  and  appurtenances. 

(4)  A  highway  abandoned  and  vacated  under  the  provisions  of  this  section 
may  be  reclassified  as  a  public  right-of-way 

(5)  Until  abandonment  is  authorized  by  the  commissioners,  public  use  of 
the  highway  or  public  right-of-way  may  not  be  restricted  or  impeded  by 
encroachment  or  installation  of  any  obstruction  restricting  public  use,  or  by 
the  installation  of  signs  or  notices  that  might  tend  to  restrict  or  prohibit 
public  use.  Any  person  violating  the  provisions  of  this  subsection  shall  be 
guilty  of  a  misdemeanor. 

(6)  When  a  county  or  highway  district  desires  the  abandonment  or 
vacation  of  any  highway,  public  street  or  public  right-of-way  which  was 
accepted  as  part  of  a  platted  subdivision  said  abandonment  or  vacation  shall 
be  accomplished  pursuant  to  the  provisions  of  chapter  13,  title  50,  Idaho 
Code. 

History.  §  1,  p.  958;  am.  1993,  ch.  412,  §  4,  p.  1505; 

I.C.,  §  40-203,  as  added  by  1985,  ch.  253,  am.  1995,  ch.  121,  §  2,  p.  522;  am.  2000,  ch. 

§  2,  p.  586;  am.  1986,  ch.  206,  §  3,  p.  512;  am.  251  §  2  p  709 
1986,  ch.  328,  §  4,  p.  803;  am.  1992,  ch.  323, 
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Cross  References.  Effective  Dates. 

■  ?ensalJn  o°r  violation  of  Provision  of  this  Section  5  of  S.L.  2000,  ch.  251  declared  an 

title,  §  40-207.  emergency.  Approved  April  12,  2000. 
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Former  §  40-203  was  repealed.  See  Prior 
Laws,  §  40-201. 
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Abandonment. 

A  public  highway  must  exist  before  it  can  be 
abandoned.  Burrup  v.  Stanger,  114  Idaho  50, 
753  P.2d  261  (Ct.  App.),  aff'd,  115  Idaho  114, 
765  R2d  139  (1988). 

Where  the  record  did  not  reflect  that  the 
Idaho  Transportation  Department  (ITD)  fol- 
lowed the  statutory  procedure  to  abandon 
highway  where  accident  occurred  killing 
plaintiff's  son,  even  though  it  had  not  been 
used  by  the  ITD  for  more  than  30  years,  a 
question  of  material  fact  as  to  whether  the 
ITD  properly  abandoned  such  highway  ex- 
isted and  trial  court  erred  in  granting  sum- 
mary judgment  for  the  ITD.  Dachlet  v.  State, 
130  Idaho  204,  938  P.2d  1242  (1997). 

District  court  properly  granted  a  motion  for 
summary  judgment  under  I.R.C.P.  56(c)  in  a 
case  involving  a  dispute  over  the  alleged 
abandonment  of  a  boundary  road  where  two 
neighbors  and  others  established  that  the 
road  had  not  received  any  public  use  or  main- 
tenance over  the  last  five  years.  John  W. 
Brown  Props,  v.  Blaine  County,  138  Idaho 
171,  59  P.3d  976  (2002). 

Where  an  owner's  affidavits  concerning  the 
use  and  maintenance  of  a  gravel  road  were 
general  and  conclusory,  they  did  not  set  forth 
specific  facts  showing  the  existence  of  a  gen- 
uine issue  for  trial,  as  required  by  I.R.C.P. 
56(e).  John  W.  Brown  Props,  v.  Blaine  County, 
138  Idaho  171,  59  P3d  976  (2002). 

Abandonment  of  a  gravel  road  that  had  no 
public  use  or  maintenance  for  five  years  did 
not  result  in  landlocked  property  because  the 
owner  of  the  land  was  still  permitted  to  use 
the  road  for  access.  John  W.  Brown  Props,  v. 
Blaine  County,  138  Idaho  171,  59  P3d  976 
(2002). 

Because  five  years  passed  with  no  public 
use  or  maintenance  on  a  gravel  boundary 
road,  the  road  ceased  to  be  defined  as  a  public 
road;  the  abandonment  did  not  require  any 
formal  action  by  county  commissioners.  John 
W.  Brown  Props,  v.  Blaine  County,  138  Idaho 
171,  59  P3d  976  (2002). 

Because  the  court  determined  that  a  road 
was  a  public  road  and  not  abandoned  prior  to 
1963,  the  procedures  outlined  in  this  section 
applied  to  any  claims  of  abandonment  be- 
tween 1963  and  1998,  and  the  trial  court 
erred  in  finding  otherwise.  Farrell  v.  Bd.  of 
Comm'rs,  138  Idaho  378,  64  P.3d  304  (2002). 

Access  to  Public  Lands  or  Waters. 

Lack  of  public  use  or  maintenance  for  five 
years  does  not  automatically  terminate  the 


public's  rights  with  respect  to  roads  furnish- 
ing access  to  public  lands  or  waters.  Affirma- 
tive action  by  the  county  commissioners  is 
required  to  abandon  such  roads.  Blaine 
County  v.  Bryson,  109  Idaho  123,  705  P.2d 
1078  (Ct.  App.  1985). 

Roads  that  furnish  public  access  to  state  or 
federal  public  lands  or  waters  cannot  be  ob- 
structed without  first  petitioning  the  county 
commissioners  or  highway  district;  the  com- 
missioners having  jurisdiction  must  then  take 
some  affirmative  action  before  abandonment 
is  complete.  French  v.  Sorensen,  113  Idaho 
950,  751  P.2d  98  (1988),  overruled  on  other 
grounds,  Cardenas  v.  Kurpjuweit,  116  Idaho 
739,  779  P2d  414  (1989). 

Private  landowners,  by  obstructing  public 
access  to  public  lands  or  waters,  act  at  their 
peril  unless  the  detailed  requirements  of  the 
statutes  are  satisfied  strictly.  French  v. 
Sorensen,  113  Idaho  950,  751  P.2d  98  (1988), 
overruled  on  other  grounds,  Cardenas  v. 
Kurpjuweit,  116  Idaho  739,  779  R2d  414 
(1989). 

Where  property  owner  filed  the  action  after 
a  neighbor  sought  to  block  property  owner's 
use  of  the  road  by  erecting  a  barricade  and  the 
highway  district  denied  any  relief  to  property 
owner,  decision  of  the  district  court  that  the 
road  was  public  and  not  abandoned  as  a 
public  road  by  the  highway  district  was  cor- 
rect; the  road  was  not  abandoned  since,  ac- 
cording to  the  requirements  of  the  section 
prior  to  the  1986  amendment,  the  road  was 
not  established  by  prescription  but  rather  by 
formal  action  of  the  then  governing  entity  and 
the  evidence  indicated  continued  usage  of  the 
road  to  the  present  time,  and  since  the  high- 
way district  did  not  initiate  any  formal  pro- 
ceedings in  conformance  with  the  amended 
statute  to  withdraw  the  road  in  question  from 
its  highway  district  system.  Taggart  v.  High- 
way Bd.,  115  Idaho  816,  771  P.2d  37  (1988). 

Validation  of  Public  Right-of-Way. 

Because  the  highway  district's  board  of 
commissioners  did  not  make  sufficient  find- 
ings of  fact  and  conclusions  of  law  regarding 
either  the  existence  of  the  old  road  prior  to 
1968  or  its  subsequent  alleged  abandonment 
under  former  §  40-104,  the  board's  order  val- 
idating public  right-of-way  over  road  was  va- 
cated. Galvin  v.  Canyon  Hwy.  Dist.  No.  4,  134 
Idaho  576,  6  P.3d  826  (2000). 

Cited  in:  Floyd  v.  Bd.  of  Comm'rs,  137 
Idaho  718,  52  P.3d  863  (2002). 
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Obstructions. 
Period  of  nonuse. 

Abandonment. 

Where  there  was  a  valid  common  law  ded- 
ication of  a  road,  the  fact  that  such  road  had 
not  been  worked  or  used  for  a  period  of  five 
years  did  not  constitute  an  abandonment 
thereof  merely  by  virtue  of  former  §  40-104 
(repealed  by  S.L.  1985,  ch.  253,  §  1).  Worley 
Hwy.  Dist.  v.  Yacht  Club  of  Coeur  d'Alene 
Ltd.,  116  Idaho  219,  775  R2d  111  (1989).       ' 

A  highway  district,  acting  through  its  com- 
missioners, has  the  power  to  abandon  public 
highways  following  a  public  hearing.  Worley 
Hwy.  Dist.  v.  Yacht  Club  of  Coeur  d'Alene 
Ltd.,  116  Idaho  219,  775  P.2d  111  (1989). 

Easement  Vested  in  Public. 

When  a  highway  or  road  was  once  estab- 
lished by  prescription,  such  establishment 
vested  in  the  public  an  easement  in,  or  right 
to  use,  the  land  over  which  the  road  runs  for 
highway  purposes;  and  the  public  could  not  be 
divested  of  this  right  save  by  vacation  or 
abandonment  of  the  highway  in  the  manner 
prescribed  by  law.  State  v.  Nesbitt,  79  Idaho  1 
310  P.2d  787  (1957). 

Where  an  easement  for  a  road  was  acquired 
prior  to  the  time  the  patent  was  issued,  the 
owner  of  the  land  took  the  title  subject  to  such 
easement.  State  v.  Nesbitt,  79  Idaho  1,  310 
P.2d  787  (1957). 

Instructions. 

A  requested  instruction  to  the  effect  that 
the  maintenance  of  gates  on  some  portions  of 


a  road  was  strong  evidence  it  was  not  a  public 
road  was  properly  refused  inasmuch  as  the 
road  having  been  established  by  prescription 
could  only  cease  to  be  a  public  road  by  aban- 
donment as  provided  by  law.  State  v.  Nesbitt, 
79  Idaho  1,  310  P.2d  787  (1957). 

Obstructions. 

Where  an  oral  dedication  of  land  for  road 
purposes  had  been  accepted,  in  part,  by  the 
public  by  user,  the  public  took  an  easement 
over  the  land  for  the  full  width  agreed  upon 
by  the  dedication  and  accepted  by  the  public 
and  no  obstructions  placed  in  said  road  would 
work  a  forfeiture  of  the  easement  however 
long  they  might  be  suffered  to  remain  there. 
Thiessen  v.  Lewiston,  26  Idaho  505, 144  P.  548 
(1914). 

Period  of  Nonuse. 

Where  the  trial  court  found  that  no  public 
funds  were  expended  for  maintenance  at  any 
time  of  the  alleged  highway  over  the  plain- 
tiff's land,  and  where  it  was  further  found 
that  a  washout  occurred  between  1928  and 
1943,  and  that  such  damage  was  never  re- 
paired, there  was  substantial  and  competent 
evidence  to  support  the  trial  court's  finding  of 
nonuse  and  nonwork  prior  to  1963  for  the 
required  five  year  period.  Elder  v.  Northwest 
Timber  Co.,  101  Idaho  356,  613  P.2d  367 
(1980). 


RESEARCH  REFERENCES 


Am.  Jur.  —  39  Am.  Jur.  2d,  Highways, 
Streets  and  Bridges,  §  174  et  seq. 


C.J.S.  -  39A  C.J.S.,  Highways,  §  128  et 
seq. 


40-203A.  Validation  of  county  or  highway  district  system  high- 
way or  public  right-of-way.  -  (1)  Any  resident  or  property  holder  within 
a  county  or  highway  district  system,  including  the  state  of  Idaho  or  any  of 
its  subdivisions,  or  any  agency  of  the  federal  government,  may  petition  the 

^^°fC0U^0lhLghway  district  commissioners,  whichever  shall  have 
jurisdiction  of  the  highway  system,  to  initiate  public  proceedings  to  validate 
a  highway  or  public  right-of-way,  including  those  which  furnish  public 
access  to  state  and  federal  public  lands  and  waters,  provided  that  the 
petitioner  shall  pay  a  reasonable  fee  as  determined  by  the  commissioners  to 
coyer  the  cost  of  the  proceedings,  or  the  commissioners  may  initiate 
validation  proceedings  on  their  own  resolution,  if  any  of  the  following 
conditions  exist: 

(a)  If,  through  omission  or  defect,  doubt  exists  as  to  the  legal  establish- 
ment or  evidence  of  establishment  of  a  highway  or  public  right-of-way 

(b)  If  the  location  of  the  highway  or  public  right-of-way  cannot  be 
accurately  determined  due  to  numerous  alterations  of  the  highway  or 
public  right-of-way,  a  defective  survey  of  the  highway,  public  right-of-way 
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or  adjacent  property,  or  loss  or  destruction  of  the  original  survey  of  the 
highways  or  public  rights-of-way;  or 

(c)  If  the  highway  or  public  right-of-way  as  traveled  and  used  does  not 
generally  conform  to  the  location  of  a  highway  or  public  right-of-way 
described  on  the  official  highway  system  map  or  in  the  public  records. 
(2)  If  proceedings  for  validation  of  a  highway  or  public  right-of-way  are 

initiated,  the  commissioners  shall  follow  the  procedure  set  forth  in  section 

40-203,  Idaho  Code,  and  shall: 

(a)  If  the  commissioners  determine  it  is  necessary,  cause  the  highway  or 
public  right-of-way  to  be  surveyed; 

(b)  Cause  a  report  to  be  prepared,  including  consideration  of  any  survey 
and  any  other  information  required  by  the  commissioners; 

(c)  Establish  a  hearing  date  on  the  proceedings  for  validation; 

(d)  Cause  notice  of  the  proceedings  to  be  provided  in  the  same  manner  as 
for  abandonment  and  vacation  proceedings;  and 

(e)  At  the  hearing,  the  commissioners  shall  consider  all  information 
relating  to  the  proceedings  and  shall  accept  testimony  from  persons 
having  an  interest  in  the  proposed  validation.  ,    „   ,  , 

(3)  Upon  completion  of  the  proceedings,  the  commissioners  shall  deter- 
mine whether  validation  of  the  highway  or  public  right-of-way  is  in  the 
public  interest  and  shall  enter  an  order  validating  the  highway  or  public 
right-of-way  as  public  or  declaring  it  not  to  be  public. 

(4)  From  any  such  decision,  any  resident  or  property  holder  within  a 
county  or  highway  district  system,  including  the  state  of  Idaho  or  any  of  its 
subdivisions,  or  any  agency  of  the  federal  government,  may  appeal  to  the 
district  court  of  the  county  in  which  the  highway  or  public  right-of-way  is 
located  pursuant  to  section  40-208,  Idaho  Code. 

(5)  When  a  board  of  commissioners  validates  a  highway  or  public  right- 
of-way  it  shall  cause  the  order  validating  the  highway  or  public  right-of- 
way  and  if  surveyed,  cause  the  survey  to  be  recorded  in  the  county  records 
and'shall  amend  the  official  highway  system  map  of  the  respective  county  or 
highway  district.  . 

(6)  The  commissioners  shall  proceed  to  determine  and  provide  just 
compensation  for  the  removal  of  any  structure  that,  prior  to  creation  of  the 
highway  or  public  right-of-way,  encroached  upon  a  highway  or  public 
right-of-way  that  is  the  subject  of  a  validation  proceeding,  or  if  such  is  not 
practical,  the  commissioners  may  acquire  property  to  alter  the  highway  or 
public  right-of-way  being  validated. 

(7)  This  section  does  not  apply  to  the  validation  of  any  highway,  public 
street  or  public  right-of-way  which  is  to  be  accepted  as  part  of  a  platted 
subdivision  pursuant  to  chapter  13,  title  50,  Idaho  Code. 

ffist  am.  1995,  ch.  121,  §  3,  p.  522;  am.  2000,  ch. 

I  C  §'40-203A,  as  added  by  1986,  ch.  206,   251,  §  3,  p.  709. 
§  4,  p.  512;  am.  1993,  ch.  412,  §  5,  p.  1505; 
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Effective  Dates. 

Section  5  of  S.L.  2000,  ch.  251  declared  an 
emergency.  Approved  April  12,  2000. 

JUDICIAL  DECISIONS 

Analysis 

Application. 
Findings  of  fact. 

Application.  ings  of  fact  and  conclusions  of  law  regarding 

This  section  may  only  be  used  to  validate  an  either  the  existence  of  the  old  road  prior  to 

existing  highway  or  public  right-of-way  about  ifw?o       .,        ,  ,    n       ,    ,       , 

which  there  is  some  kind  of  doubt;  it  does  not  196*  °l lts  su^u^*  a*lef    *^d™™** 

allow  for  the  creation  of  new  public  rights.  under  former  §  4°-104' the  boards  order  val" 

Galvin  v.  Canyon  Hwy.  Dist.  No.  4,  134  Idaho  bating    public    right-of-way    was    vacated. 

576,  6  R3d  826  (2000).  Galvin  v.  Canyon  Hwy.  Dist.  No.  4,  134  Idaho 


576,  6  P.3d  826  (2000). 

Cited  in:  Cobbley  v 
commissioners  did  not  make  sufficient  find-      Idaho  130,  139  P.3d  732  (2006). 


Findings  of  Fact. 

Because  the  highway  district's  board  of         Cited  in:  Cobbley  v.  City  of  Challis,  143 


40-203B.  Abandonment  or  assuming  control  of  a  highway.  — 
Whenever  the  Idaho  transportation  department  is  either  planning  to 
abandon  any  section  or  all  of  a  state  highway  to  a  county,  a  city  or  a  highway 
district  or  assume  control  of  a  section  or  all  of  a  highway  which  is  under  the 
jurisdiction  of  a  county,  city  or  a  highway  district,  the  transportation 
department  shall  first  obtain  the  consent  of  the  applicable  local  highway 
jurisdiction  before  it  may  abandon  or  assume  control  of  the  highway. 
Consent  shall  be  obtained  by  passage  of  a  resolution  by  the  local  highway 
jurisdiction  assenting  to  the  proposed  action  of  the  transportation  depart- 
ment. If  consent  is  not  obtained  as  provided  in  this  section,  the  action  by  the 
transportation  department  regarding  the  abandonment  of  a  state  highway 
or  assumption  of  control  of  a  local  jurisdiction  highway  shall  be  null,  void, 
and  of  no  force  and  effect. 

History. 

I.C.,  §  40-203B,  as  added  by  1990,  ch.  60, 
§  1,  p.  136. 

STATUTORY  NOTES 

Effective  Dates. 

Section  2  of  S.L.  1990,  ch.  60  declared  an 
emergency.  Approved  March  20,  1990. 

JUDICIAL  DECISIONS 

Abandonment.  used  by  the  ITD  for  more  than  30  years,  a 
Where  the  record  did  not  reflect  that  the  question  of  material  fact  as  to  whether  the 
Idaho  Transportation  Department  (ITD)  fol-  ITD  properly  abandoned  such  highway  ex- 
lowed  the  statutory  procedure  to  abandon  isted  and  trial  court's  erred  in  granting  sum- 
highway  where  accident  occurred  killing  mary  judgment  for  the  ITD.  Dachlet  v.  State, 
plaintiff's  son,  even  though  it  had  not  been  130  Idaho  204,  938  R2d  1242  (1997). 
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40-204.  Assent  to  federal  acts,  —  (1)  The  state  of  Idaho  renews  its 
assent  to  the  provisions  of  the  act  of  congress  approved  July  11,  1916, 
entitled,  "An  act  to  provide  that  the  United  States  shall  aid  the  states  in  the 
construction  of  rural  post  roads,  and  for  other  purposes"  (39th  United  States 
Statutes  at  Large,  page  355),  and  its  amendments  or  acts  supplementary  to 
it,  and  accepts  the  provisions  and  benefits  of  any  act  of  congress  enacted 
having  for  its  purpose  the  construction,  improvement  and  maintenance  of 
public  roads  or  highways  in  the  state  of  Idaho. 

(2)  The  state  of  Idaho  renews  its  assent  to  the  provisions  of  the  act  of 
congress  approved  October  22,  1965,  entitled,  "An  act  to  provide  for  scenic 
development  and  road  beautification  of  the  federal-aid  highway  systems" 
(Public  Law  89-285),  and  its  amendments,  or  acts  supplementary  to  it  and 
accepts  the  provisions  and  benefits  of  any  act  of  congress  enacted  having  for 
its  purpose  the  control  of  outdoor  advertising,  and  junkyards  adjacent  to 
highways,  or  the  landscaping  and  scenic  enhancement  of  highways  in  the 
state  of  Idaho. 

History. 

I.C.,  §  40-204,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Federal  References.  1965,  P.L.  89-285,  referred  to  in  subsection 

The  act  of  congress  approved  July  11,  1916,  (2),  is  compiled  as  23  USCS  §§  101  (also  notes 

39  Statutes  At  Large  355,  referred  to  in  sub-  preceding  §  101),  131,  131,  notes,  135,  136, 

section  (1),  was  repealed  by  P.L.  85-767,  Act  note,  and  319. 

Aug.  27, 1958.  A  similar  provision  is  currently  Compiler's  Notes. 

compiled  as  23  USCS  §  121(c).  The  words  enclosed  in  parentheses  so  ap- 

The  act  of  congress  approved  October  22,  peared  in  the  law  as  enacted. 

40-2O4A.  Federal  land  rights-of-way.  —  (1)  The  state  recognizes  that 
the  act  of  construction  and  first  use  constitute  the  acceptance  of  the  grant 
given  to  the  public  for  federal  land  rights-of-way,  and  that  once  acceptance 
of  the  grant  has  been  established,  the  grant  shall  be  for  the  perpetual  term 
granted  by  the  congress  of  the  United  States. 

(2)  The  only  method  for  the  abandonment  of  these  rights-of-way  shall  be 
that  of  eminent  domain  proceedings  in  which  the  taking  of  the  public's  right 
to  access  shall  be  justly  compensated.  Neither  the  mere  passage  of  time  nor 
the  frequency  of  use  shall  be  considered  a  justification  for  considering  these 
rights-of-way  to  have  been  abandoned. 

(3)  All  of  the  said  rights-of-way  shall  be  shown  by  some  form  of  documen- 
tation to  have  existed  prior  to  the  withdrawal  of  the  federal  grant  in  1976  or 
to  predate  the  removal  of  land  through  which  they  transit  from  the  public 
domain  for  other  public  purposes.  Documentation  may  take  the  form  of  a 
map,  an  affidavit,  surveys,  books  or  other  historic  information. 

(4)  These  rights-of-way  shall  not  require  maintenance  for  the  passage  of 
vehicular  traffic,  nor  shall  any  liability  be  incurred  for  injury  or  damage 
through  a  failure  to  maintain  the  access  or  to  maintain  any  highway  sign. 
These  rights-of-way  shall  be  traveled  at  the  risk  of  the  user  and  may  be 
maintained  by  the  public  through  usage  by  the  public. 

(5)  Any  member  of  the  public,  the  state  of  Idaho  and  any  of  its  political 
subdivisions,  and  any  agency  of  the  federal  government  may  choose  to  seek 
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validation  of  its  rights  under  law  to  use  granted  rights-of-way  either 
through  a  process  set  forth  by  the  state  of  Idaho,  through  processes  set  forth 
by  any  federal  agency  or  by  proclamation  of  user  rights  granted  under  the 
provisions  of  the  original  act,  Revised  Statute  2477. 

Persons  seeking  to  have  a  federal  land  right-of-way,  including  those  which 
furnish  public  access  to  state  and  federal  public  lands  and  waters,  validated 
as  a  highway  or  public  right-of-way  as  part  of  a  county  or  highway  official 
highway  system,  shall  follow  the  procedure  outlined  in  section  40-203A, 
Idaho  Code. 

Neither  the  granting  of  the  original  right-of-way  nor  any  provision  in  this 
or  any  other  state  act  shall  be  construed  as  a  relinquishment  of  either 
federal  ownership  or  management  of  the  surface  estate  of  the  property  over 
which  the  right-of-way  passes. 

(6)  Persons  seeking  acknowledgement  of  federal  land  rights-of-way  shall 
file  with  the  county  recorder  the  request  for  acknowledgement  and  for  any 
supporting  documentation.  The  county  recorder  shall  record 
acknowledgements,  including  supporting  documentation,  and  maintain  an 
appropriate  index  of  same. 

History. 

I.C.,  §  40-204A,  as  added  by  1993,  ch.  142, 
§  3,  p.  375;  am.  2000,  ch.  251,  §  4,  p.  709. 

STATUTORY  NOTES 

Legislative  Intent.  ously  granted  to  and  vested  in,  the  citizens  of 

Section  1  of  S.L.  1993,  ch.  142  read:  "The  Idaho." 

State  of  Idaho  recognizes  that  existing  federal  Federal  References 

land  rights  of  way  are  extremely  important  to  Revised  statutes  2477,  referred  to  at  the 

all  of  Idaho  s  citizens.  Two-thirds  of  Idaho's  end  of  the  first  paragraph  in  subsection  (5) 

land  is  under  control  of  the  federal  govern-  and  codified  as  43  U.S.C.  932,  was  repealed  by 

ment  and  access  to  such  federal  lands  is  P.L.  94-579,  effective  October  1,  1976. 

integral  to  public  use.  The  Idaho  State  legis-  Effective  Dates. 

lature  recognizes  the  necessity  for  establish-  Section  4  of  S.L.  1993,  ch.  142  declared  an 

ing  a  procedure  for  identifying  and  confirming  emergency.  Approved  March  25,  1993. 

the  existence  of  previously  established  federal  Section  5  of  S.L.  2000,  ch.  251  declared  an 

rights  of  way,  to  protect  those  rights  previ-  emergency.  Approved  April  12,  2000. 

40-205.  Saving  clause  for  acts  and  suits  in  process  of  being 
carried  out.  —  This  act  shall  not  affect  any  act  done,  ratified  or  confirmed, 
or  any  right  accrued,  or  established,  or  any  action  or  proceeding  had  or 
commenced  in  a  civil  or  criminal  cause  prior  to  July  1,  1985,  and  actions  or 
proceedings  may  be  prosecuted  and  continued  by  the  department,  and  when 
required,  by  the  board  or  the  director,  as  the  case  may  be. 

History. 

I.C.,  §  40-205,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Compiler's  Notes.  49-448,  49-1011,  50-313,  63-2412,  63-2418, 

The  words  "this  act"  refer  to  S.L.  1985,  ch.  63-2440  and  generally  throughout  title  40, 
253,  which  is  compiled  as  §§  21-136,  34-625,      Idaho  Code. 
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40-206,  Publication  of  notices,  —  Whenever  publication  of  a  notice  by 
a  county  highway  system  or  highway  district  is  required  for  an  override  or 
bond  election,  or  a  hearing,  it  shall  appear  in  a  newspaper  printed  and 
published  within  the  district  or  county,  or  in  some  newspaper  of  general 
circulation  in  the  county  or  district,  and  the  notice  shall  be  published  as 
follows: 

(1)  The  publication  of  notice  for  an  override  or  bond  election  shall  be 
published  as  provided  for  in  section  34-1406,  Idaho  Code. 

(2)  The  publication  of  notice  for  a  hearing  shall  be  published  at  least  one 
(1)  time  in  a  weekly  newspaper  or  at  least  two  (2)  consecutive  times  in  a 
daily  newspaper  and  remain  the  responsibility  of  the  political  subdivision 
proposing  such  hearing.  The  last  notice  shall  be  published  not  less  than  five 
(5)  days  prior  to  the  hearing,  except  as  otherwise  specifically  provided  in  this 
title. 

History.  §  2,  p.  876;  am.  1994,  ch.  123,  §  1,  p.  274;  am. 

I.C.,  §  40-206,  as  added  by  1989,  ch.  349,      2009,  ch.  341,  §  71,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  last  sentence,  which  read:  "The  last  notice 

Former  §  40-206,  which  comprised  I.C.,      shall  be  published  not  less  than  five  (5)  days 

§  40-206,  as  added  by  1985,  ch.  253   §  2,  p.        rior  to  an  oyerride  Qr  bond  electi  t  ag 

586;   am.   1986,  ch.   328,   §  5,  p.   803,  was      *\,         .  .„     „  .,    ,  .     ,,.    ,..,  „ 

i  j  u    o  t    ifton    \J  oacl  *  i  otherwise  specifically  provided  in  this  title  ; 

repealed  by  S.L.  1989,  ch.  349,  §  1.  .  *\  J /       .  ' 

and,  m  the  first  sentence  in  subsection  (2), 

Amendments,  added  "and  remain  the  responsibility  of  the 
The  2009  amendment,  by  ch.  341,  in  sub-  political  subdivision  proposing  such  hearing." 
section  (1),   substituted  "published  as  pro- 
vided for  in  section  34-1406,  Idaho  Code"  for  Effective  Dates. 

"published  at  least  three  (3)  times  in  a  weekly  Section  161  of  S.L.  2009,  ch.  341  provided 

newspaper  or  at  least  six  (6)  consecutive  that  the  act  should  take  effect  on  and  after 

times  in  a  daily  newspaper"  and  deleted  the  January  1,  2011. 

40-207.  Violations  —  Penalties.  —  Any  person  who  shall  violate  or  aid 
in  the  violation  of  any  of  the  provisions  of  this  title,  unless  a  different 
penalty  is  prescribed  by  law,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  be  punished  by  a  fine  of  not  more  than  five  hundred 
dollars  ($500),  or  imprisonment  for  a  period  not  to  exceed  ninety  (90)  days, 
or  by  both  such  fine  and  imprisonment.  All  fines  collected  for  violations  of 
the  provisions  of  this  title  shall  be  paid  into  the  highway  distribution 
account  established  in  section  40-701,  Idaho  Code. 

History. 

LC,  §  40-207,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-208.  Judicial  review,  —  (1)  Any  resident  or  property  holder  within 
the  county  or  highway  district  system,  including  the  state  of  Idaho  or  any  of 
its  subdivisions,  or  any  agency  of  the  federal  government,  who  is  aggrieved 
by  a  final  decision  of  a  board  of  county  or  highway  district  commissioners  in 
an  abandonment  and  vacation  or  validation  proceeding  is  entitled  to  judicial 
review  under  the  provisions  of  this  section. 

(2)  Proceedings  for  review  are  instituted  by  filing  a  petition  in  the  district 
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court  of  the  county  in  which  the  commissioners  have  jurisdiction  over  the 
highway  or  public  right  of  way  within  twenty-eight  (28)  days  after  the  filing 
of  the  final  decision  of  the  commissioners  or,  if  a  rehearing  is  requested, 
within  twenty-eight  (28)  days  after  the  decision  thereon. 

(3)  The  filing  of  the  petition  does  not  itself  stay  enforcement  of  the 
commissioner s'  decision.  The  reviewing  court  may  order  a  stay  upon 
appropriate  terms. 

(4)  Within  thirty  (30)  days  after  the  service  of  the  petition,  or  within 
further  time  allowed  by  the  court,  the  commissioners  shall  transmit  to  the 
reviewing  court  the  original,  or  a  certified  copy,  of  the  entire  record  of  the 
proceeding  under  review.  By  stipulation  of  all  parties  to  the  review  proceed- 
ings, the  record  may  be  shortened.  A  party  unreasonably  refusing  to 
stipulate  to  limit  the  record  may  be  ordered  by  the  court  to  pay  for  additional 
costs.  The  court  may  require  subsequent  corrections  to  the  record  and  may 
also  require  or  permit  additions  to  the  record. 

(5)  If,  before  the  date  set  for  hearing,  application  is  made  to  the  court  for 
leave  to  present  additional  information,  and  it  is  shown  to  the  satisfaction  of 
the  court  that  the  additional  information  is  material  and  that  there  were 
good  reasons  for  failure  to  present  it  in  the  proceeding  before  the  commis- 
sioners, the  court  may  order  that  the  additional  information  shall  be 
presented  to  the  commissioners  upon  conditions  determined  by  the  court. 
The  commissioners  may  modify  their  findings  and  decisions  by  reason  of  the 
additional  information  and  shall  file  that  information  and  any  modifica- 
tions, new  findings,  or  decisions  with  the  reviewing  court. 

(6)  The  review  shall  be  conducted  by  the  court  without  a  jury  and  shall  be 
confined  to  the  record.  In  cases  of  alleged  irregularities  in  procedure  before 
the  commissioners,  not  shown  in  the  record,  proof  thereon  may  be  taken  in 
the  court.  The  court,  upon  request,  shall  hear  oral  argument  and  receive 
written  briefs. 

(7)  The  court  shall  not  substitute  its  judgment  for  that  of  the  commis- 
sioners as  to  the  weight  of  the  information  on  questions  of  fact.  The  court 
may  affirm  the  decision  of  the  commissioners  or  remand  the  case  for  further 
proceedings.  The  court  may  reverse  or  modify  the  decision  if  substantial 
rights  of  the  appellant  have  been  prejudiced  because  the  commissioners' 
findings,  inferences,  conclusions  or  decisions  are: 

(a)  In  violation  of  constitutional  or  statutory  provisions; 

(b)  In  excess  of  the  statutory  authority  of  the  commissioners; 

(c)  Made  upon  unlawful  procedure; 

(d)  Affected  by  other  error  of  law; 

(e)  Clearly  erroneous  in  view  of  the  reliable,  probative  and  substantial 
information  on  the  whole  record;  or 

(f)  Arbitrary  or  capricious  or  characterized  by  abuse  of  discretion  or 
clearly  unwarranted  exercise  of  discretion. 

History. 

I.C.,  §  40-208,  as  added  by  1993,  ch.  412, 
§  6,  p.  1505. 
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JUDICIAL  DECISIONS 
Analysis 

Retroactivity. 
Separate  proceedings. 

Retroactivity.  is  a  distinct  form  of  proceeding  and  cannot  be 

This  section  defines  the  standard  of  review  brought  as  a  pleading  or  motion  within  an 

for  an  appeal  from  a  commissioner's  decision  underlying  civil  lawsuit.  Cobbley  v.  City  of 

and  is  procedural  in  nature.  Therefore,  the  Challis,  143  Idaho  130,  139  R3d  732  (2006). 
statute  can  be  applied  retroactively  and  the  ^  i  •        ^  «       t^^-xt 

decision  of  the  district  court  to  review  the  case  A  \^f  din:  Galvm  v  Canyon  Hwy  Dist.  No. 

de  novo  was  erroneous.  Floyd  v.  Board  of  4,134  Idaho  576  6  P  3d  826  OTo^T&S 

Comm'rs,  131  Idaho  234,  953  P.2d  984  (1998).  Bd  of  Comm  rs   137  Idaho  718,  52  P.3d  863 

(2002);   Homestead   Farms,   Inc.   v.   Bd.   of 

Separate  Proceedings.  Comm'rs,  141  Idaho  855,  119  R3d  630  (2005); 

A  petition  for  judicial  review  of  a  road-  Galli  v.  Idaho  County,  146  Idaho  155, 191  R3d 

validation  decision  of  a  local  governing  board  233  (2008). 

40-209.  Highway  right-of-way  plats,  —  (1)  A  public  highway  agency 
may  file  in  the  office  of  the  county  recorder  a  highway  right-of-way  plat.  The 
highway  right-of-way  plat  shall  show  by  outline  and  identify  by  parcel 
number,  parcels  of  land  to  be  acquired  and  shall  be  prepared  in  conformance 
with  sections  55-1905  through  55-1907,  Idaho  Code.  The  recording  of  a 
highway  right-of-way  plat  as  provided  in  this  section  shall  not  excuse  a 
county  or  highway  district  from  the  requirements  of  abandonment  or 
validation  of  a  public  highway  or  public  right-of-way  as  provided  in  sections 
40-203  and  40-203A,  Idaho  Code.  The  highway  right-of-way  plat  shall 
contain  the  following: 

(a)  Project  name  and  number; 

(b)  The  location  and  monumentation  of  the  points  where  the  right-of-way 
changes  direction  by  angle  point  or  curvature  and  its  intersection  with 
any  public  highway,  street  or  trail  right-of-way  and  all  witness  corners 
and  reference  points.  All  points  shall  be  marked  with  magnetically 
detectable  monuments  conforming  to  the  provisions  of  section  54-1227, 
Idaho  Code,  unless  special  circumstances  preclude  use  of  such  monument. 
Monuments  shall  be  marked  such  that  measurements  between  them  may 
be  made  to  the  nearest  one-tenth  (0.1)  foot; 

(c)  An  outline  showing  the  boundary  of  each  parcel  of  land  to  be  acquired 
based  on  ownership  records  and  the  right-of-way  location  survey; 

(d)  An  identifying  parcel  number  and  the  area  for  each  parcel  of  land  to 
be  acquired; 

(e)  Acknowledgement  of  authorized  agent  of  the  public  highway  agency 
filing  said  plat; 

(f)  Certificate  of  land  surveyor  under  whose  responsible  charge  the  plat  is 
prepared. 

(2)  The  highway  right-of-way  plat  filed  with  the  county  recorder  of  any 
county  shall  be  assigned  an  instrument  number  and  shall  be  bound  or  filed 
with  other  plats  of  like  character  in  a  book  on  file  designated  "Highway 
Right-of-Way  Plats." 

(3)  Any  amendments,  alterations,  rescissions  or  changes  in  a  highway 
right-of-way  plat  shall  comply  with  subsection  (1)  of  this  section  and  shall  be 
filed  in  a  like  manner.  The  recorder  may  make  suitable  notations  on  the 
appropriate  highway  right-of-way  plat  affected  by  the  amendment,  alter- 
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ation,  rescission  or  change  to  direct  the  attention  of  anyone  examining  the 
record  to  the  proper  plat. 

(4)  Highway  right-of-way  plats  filed  under  this  section  shall  not  operate 
to  transfer  title  to  the  real  property  described  therein  but  such  plat  shall  be 
used  for  delineation  purposes.  Acquisition  of  real  property  for  highway 
right-of-way  by  conveyance  or  judicial  decree  may  refer  to  said  highway 
right-of-way  plat,  project  number  and  parcel  identification  number,  together 
with  delineation  of  the  parcel  as  a  valid  description  of  the  real  property  for 
all  purposes. 

(5)  The  agency  making  the  initial  filing  in  a  county  shall  reimburse  the 
county  recorder  the  actual  cost  of  the  plat  book  required  in  subsection  (2)  of 
this  section. 

History. 

I.C.,  §  40-209,  as  added  by  1994,  ch.  364, 
§  2,  p.  1139;  am.  2011,  ch.  136,  §  5,  p.  383. 

STATUTORY  NOTES 

^en<*meiits.  (1)(d)>  which  formerly  read:  "Section,  or  part 

i£^'2£^)Z&3&& S   0frfsect7; township-  Tge  an/  rf rence  t0 

leted  "tracts  or"  following  "parcel  number"  adJom  P^ts  or  surveys  of  record;  and  ties  to  at 
and  substituted  "sections  55-1905  through  |east  tw(>  (2)  public  land  surveying  corners,  or 
55-1907"  for  "chapter  19,  title  55";  rewrote  in  lieu  of  public  land  survey  corners,  to  two  (2) 
paragraph  (l)(b),  which  formerly  read:  "Mon-  monuments  recognized  by  the  city  engineer  or 
uments  found,  set,  reset,  replaced  or  removed  surveyor,  or  county  engineer  or  surveyor"; 
describing  their  kind,  size  and  location  and  and  deleted  former  paragraph  (l)(e),  which 
giving  other  data  relating  thereto";  rewrote  read:  "Outline  of  all  parcels  of  land  to  be 
paragraph  (l)(c),  which  formerly  read:  "Bear-  acquired,  identifying  them  with  parcel  identi- 
ings,  basis  of  bearings,  length  of  lines,  scale  of  fication  numbers"  and  redesignated  the  re- 
map and  north  arrow";  rewrote  paragraph  maining  paragraphs  accordingly. 

40-210.  Legislative  intent  —  Utility  facilities  —  Coordinated  re- 
location policies  —  Definitions.  —  (1)  Public  highways  are  intended 
principally  for  public  travel  and  transportation;  however,  the  public  high- 
ways and  the  public  right-of-way  used  in  connection  with  the  public 
highways  are  also  lawfully  used  in  connection  with  uses  associated  with 
utility  purposes  necessary  to  provide  utility  services  to  the  public.  Without 
making  use  of  public  highways  and  their  associated  rights-of-way,  the  utility 
facilities  and  services  could  not  reach  or  economically  serve  the  residents  of 
the  state  of  Idaho. 

Therefore,  it  is  the  intent  of  the  legislature  that  the  public  highway 
agencies  and  utilities  engage  in  proactive,  cooperative  coordination  of 
highway  projects  through  a  process  that  will  attempt  to  effectively  minimize 
costs,  limit  the  disruption  of  utility  services,  and  limit  or  reduce  the  need  for 
present  or  future  relocation  of  such  utility  facilities. 

(2)  In  furtherance  of  the  legislative  intent  expressed  in  subsection  (1)  of 
this  section,  public  highway  agencies  engaged  in  a  public  highway  project 
that  may  require  the  relocation  of  utility  facilities,  or  any  private  party 
working  with  a  public  highway  agency  on  a  project  that  may  require  the 
relocation  of  utility  facilities  in  connection  therewith,  shall  permit  the 
affected  utility  to  participate  in  project  development  meetings.  In  addition, 
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at  the  beginning  of  the  preliminary  design  phase  of  the  project,  the  public 
highway  agency  shall,  upon  giving  written  notice  of  not  less  than  thirty  (30) 
days  to  the  affected  utility,  meet  with  the  utility  for  the  purpose  of  allowing 
the  utility  to  review  plans,  understand  the  goals,  objectives  and  funding 
sources  for  the  proposed  project,  provide  and  discuss  recommendations  to 
the  public  highway  agency  that  would  reasonably  eliminate  or  minimize 
utility  relocation  costs,  limit  the  disruption  of  utility  services,  eliminate  or 
reduce  the  need  for  present  or  future  utility  facility  relocation,  and  provide 
reasonable  schedules  to  enable  coordination  of  the  highway  project  con- 
struction and  such  utility  facility  relocation  as  may  be  necessary.  While 
recognizing  the  essential  goals  and  objectives  of  the  public  highway  agency 
in  proceeding  with  and  completing  a  project,  the  parties  shall  use  their  best 
efforts  to  find  ways  to  (a)  eliminate  the  cost  to  the  utility  of  relocation  of  the 
utility  facilities,  or  (b)  if  elimination  of  such  costs  is  not  feasible,  minimize 
the  relocation  costs  to  the  maximum  extent  reasonably  possible. 

(3)  If  a  utility  has  received  notice  of  the  preliminary  design  meeting  as  set 
forth  in  subsection  (2)  of  this  section  and  has  failed  to  respond  or  participate 
in  meetings  described  therein,  such  failure  to  respond  or  participate  in  such 
meetings  shall  not  in  any  way  affect  the  ability  of  the  public  highway 
agencies  to  proceed  with  the  project  design  or  construction. 

(4)  As  used  in  this  section: 

(a)  "Utility"  means  an  entity  comprised  of  any  person,  private  company, 
public  agency  or  cooperative  owning  and/or  operating  utility  facilities. 

(b)  "Utility  facility"  means  all  privately,  publicly  or  cooperatively  owned 
lines,  facilities  and  systems  for  producing,  transmitting  or  distributing 
communications,  cable  television,  electricity,  light,  heat,  gas,  oil,  crude 
products,  ore,  water,  steam,  waste  or  storm  water  not  connected  with 
highway  drainage  and  other  similar  commodities. 

(5)  No  provision  of  this  chapter  shall  diminish  or  otherwise  limit  the 
authority  of  this  state,  highway  district  or  other  political  subdivision  having 
jurisdiction  over  the  public  right-of-way  Nothing  in  this  chapter  shall  be 
construed  to  limit,  abrogate  or  supersede  the  provisions  of  the  applicable 
local  ordinance  or  regulations  governing  the  use  of  the  public  right-of-way. 

History. 

I.C.,  §  40-210,  as  added  by  2009,  ch.  142, 
§  1,  p.  426. 

CHAPTER  3 
IDAHO  TRANSPORTATION  BOARD 

GENERAL  section. 

40-305.  Removal  of  board  members. 

section.  ,,.,-,        ^  40-306.  Compensation    and   reimbursement 

40-301.  Idaho  transportation  board  -  Cre-  *  for  expenses 

40-302.  Board  -Membershfp-  Appoint-  40-307.  Office  of  board -Organization  meet- 
ment  —  Qualification.  mgs  ~  Officers. 

40-303.  Creation  of  districts  —  Residence  of  40-308.  Meetings  —  Quorum. 

board  members  —  Term  of  of-  40-309.  Powers  and  duties  —  Vested  powers. 

fice.  40-310.  Powers  and  duties  —  State  highway 

40-304.  Oath  of  office  —  Bond.  system. 
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SECTION.  SECTION. 

tnVtl'  ?°WerS  an2  2U5es  ~-|r?Perty-  „  40-318.  Limitation  of  political  activity. 

40-312.  Powers  and  duties  -  Rules  and  Reg-  40-319.  Good  faith  of  state  pledged  to  appro- 

,Aono    „         ulations.  priation. 

40-313.  Powers  and  duties  —  Beautification  40-320.  State     highway    construction     and 

,n91,    n          and  information  right-of-way    costs    borne    by 

40-314.  Powers  and  duties  -  Departmental.  state  -  Exceptions. 

40-315.  Powers    and    duties    —    Federally-  40-321.  Commercial  enterprises  on  prohib- 

funded    highway    project    fi-  ited  access  highways  prohib- 

4nQ1ft    D         dancing  ited  -  Exception  -  Connect- 

^oln    S°WerS  andJdlJties  -  Sports.  ing  service  highways. 

4u-dl7.  Powers  and  duties  —  Cooperative  40-322.  Directive  on  implementation  of  the 

efforts-  federal  REAL  ID  Act  of  2005. 

GENERAL 

40-301.    Idaho  transportation  board  —  Creation  —  Authority.  — 

There  is  established  the  Idaho  transportation  board,  which  is  vested  with 
authority,  control,  supervision  and  administration  of  the  department  cre- 
ated and  established  by  this  title. 

History. 

I.C.,  §  40-301,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

PT^fTS*-  ■*•  -.,  40-304'  R-S->   §  862J  reen.   R.C.   &  CL 

The  followmg  sections  comprising  former  §  qq0-  C  ^    S  ism.  t  p  a    r  on  on. 

chapter  3  of  title  40  were  repealed  by  S.L  *  l!^    A§  ;     CA'  §  39*304' 

1985,  ch.  253,  §  1,  effective  July  1,  1985  40"305'   RS"   §  8635   reen-   RC-   &   C.L., 

40-301.   R.S.,  §  860;  reen.   R.C.   &   C  L  §  881^  CS>  §  1311J  I-C A,  §  39-305. 

§  787;  C.S.,  §  1307;   I.C.A.,  §  39-301;  am!  40-306.  1945,  ch.  86,  §  1,  p.  134;  am.  1947, 

1953,  ch.  100,  §  1,  p.  134.  ch.  103,  §  1,  p.  209. 
40-302.  1911,  ch.  211,  p.  703;  reen.  C.L.,  40-307.  1945,  ch.  86,  §  2  p  134 

§  K  C-S"  §  1308;  LCA'  §  39~302-  40-308'  LC>  §  40-308>  ™  added  by  1961 

*  IS;30-? oR.s" §  861;  reen-  RC-  &  CL-   ch* 79> §  x>  p- 108; am- 1974> ch- 12,  §  26,  p 

§  879;  C.S.,  §  1309;  I.CA,  §  39-303.  61;  am.  1984,  ch.  251,  §  1,  p.  603. 

40-302.    Board  —  Membership  —  Appointment  —  Qualification.  — 

The  board  shall  be  composed  of  seven  (7)  members  to  be  appointed  by  the 
governor.  Not  more  than  four  (4)  members  shall  at  any  time  belong  to  the 
same  political  party.  Members  shall  be  well  informed  and  interested  in  the 
construction  and  maintenance  of  public  highways  and  highway  systems, 
and  their  selection  and  appointment  shall  be  made  solely  with  regard  to  the 
best  interests  of  the  various  functions  of  the  board.  At  least  one  (1)  member 
shall  have  special  training,  experience  or  expertise  in  the  field  of  aeronau- 
tical transportation.  Each  member  at  the  time  of  his  appointment  shall  have 
been  a  citizen,  resident  and  taxpayer  of  the  state  of  Idaho  and  of  the  district 
from  which  he  is  appointed  for  at  least  five  (5)  years.  During  his  tenure  of 
office  no  member  shall  hold  or  occupy  any  federal,  state,  county,  or  municipal 
elective  or  other  appointive  office,  or  any  office  in  any  political  party. 

History. 

I.C.,  §  40-302,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1995,  ch.  203,  §  1,  p.  695. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-302  was  repealed.  See  Prior 
Laws,  §  40-301. 

40-303.  Creation  of  districts  —  Residence  of  board  members  — 
Term  of  office.  —  ( 1)  For  the  purposes  of  selection  of  members  of  the  board, 
the  state  of  Idaho  shall  be  divided  into  six  (6)  director  districts  as  follows: 

(a)  District  No.  1.  The  counties  of  Benewah,  Bonner,  Boundary,  Kootenai 

and  Shoshone.  tit-         j 

(b)  District  No.  2.  The  counties  of  Clearwater,  Idaho,  Latah,  Lewis  and 

N^ez  Perce 

(c)  District  No.  3.  The  counties  of  Ada,  Adams,  Boise,  Canyon,  Elmore, 
Gem,  Owyhee,  Payette,  Valley  and  Washington. 

(d)  District  No.  4.  The  counties  of  Blaine,  Camas,  Cassia,  Goodmg, 
Jerome,  Lincoln,  Minidoka  and  Twin  Falls. 

(e)  District  No.  5.  The  counties  of  Bannock,  Bear  Lake,  Bingham,  Cari- 
bou, Franklin,  Oneida  and  Power. 

(f)  District  No.  6.  The  counties  of  Bonneville,  Butte,  Clark,  Custer, 
Fremont,  Jefferson,  Lemhi,  Madison  and  Teton. 

(2)  Each  of  the  districts  shall  be  represented  by  one  (1)  member  appointed 
from  that  district.  A  seventh  member  of  the  board  shall  be  appointed  from 
the  state  at  large  and  shall  act  as  chairman  of  the  board.  The  governor  shall 
appoint  all  members  and  the  members  are  subject  to  confirmation  by  the 
senate.  The  chairman  of  the  board  shall  serve  at  the  pleasure  of  the 
governor  for  an  indefinite  period.  The  terms  of  office  of  the  members  of  the 
board  representing  the  six  (6)  districts  are  as  follows: 

(a)  One  (1)  member  shall  be  appointed  from  district  no.  1  to  serve  an 
initial  term  expiring  January  31,  2001,  and  thereafter  the  term  shall  be 
for  six  (6)  years; 

(b)  The  member  of  the  board  from  district  no.  2  serving  on  the  effective 
date  of  this  act  shall  continue  in  office  for  the  balance  of  the  term  to  which 
he  was  appointed,  January  31, 1998,  and  thereafter  the  term  of  office  shall 
be  six  (6)  years; 

(c)  One  (1)  member  shall  be  appointed  from  district  no.  3  to  serve  an 
initial  term  expiring  January  31,  1997,  and  thereafter  the  term  of  office 
shall  be  six  (6)  years;  . 

(d)  The  member  of  the  board  from  district  no.  4  serving  on  the  effective 
date  of  this  act  shall  continue  in  office  for  the  balance  of  the  term  to  which 
he  was  appointed,  January  31,  2000,  and  thereafter  the  term  shall  be  six 

(6)  years; 

(e)  One  (1)  member  shall  be  appointed  from  district  no.  5  to  serve  an 
initial  term  expiring  January  31,  1999,  and  thereafter  the  term  shall  be 
for  six  (6)  years;  and 

(f)  The  member  of  the  board  from  district  no.  6  serving  on  the  effective 
date  of  this  act  shall  continue  in  office  for  the  balance  of  the  term  to  which 
he  was  appointed,  January  31,  1996,  and  thereafter  the  term  shall  be  for 

six  (6)  years. 
The  terms  of  the  newly  appointed  members  shall  begin  immediately  upon 
their  appointment  and  qualification.  Each  member  shall  hold  office  after  the 
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expiration  of  his  own  term  until  his  successor  has  been  appointed  and 
qualified.  Within  fifteen  (15)  days  after  the  expiration  of  a  term  the 
governor  shall  appoint  a  successor  and  submit  that  appointment  to  the 
senate  for  confirmation.  Should  any  member  of  the  board  resign,  die,  move 
from  the  district  from  which  he  was  appointed,  or  be  removed  from  office  the 
governor  shall,  within  thirty  (30)  days,  appoint  a  successor  with  'like 
qualifications  to  serve  for  the  remainder  of  the  retiring  member's  unexpired 
term.  If  a  vacancy  occurs  within  forty-five  (45)  days  after  the  convening  of 
the  legislature  and  the  legislature  is  still  in  session,  the  governor  shall  make 
a  nomination  to  fill  the  vacancy  and  submit  it  to  the  senate  for  their 
approval. 

History. 

I.C.,  §  40-303,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1995,  ch.  203,  §  2,  p.  695. 

STATUTORY  NOTES 

P"omerT'40  SOS  BM  ran    i  a    e      „  •  P"?a*raPha  »),  (d),  and  (f)  of  subsection  (2) 

Lawsl  40  301  P       d'  See  Pn°r      r6ferS  t0  the  effective  date  of  S-L-  1995,  ch. 

aWS'  S  40"d01-  203,  which  was  July  1,  1995. 

Compiler's  Notes. 

The  phrase  "the  effective  date  of  this  act"  in 

40-304.  Oath  of  office  -  Bond.  -  Each  member  of  the  board  shall 
receive  a  certificate  of  appointment  from  the  governor,  and  before  entering 
upon  the  discharge  of  his  official  duties  shall  file  with  the  secretary  of  state 
a  declaration  of  the  political  party  to  which  the  board  member  belongs,  and 
the  member  shall  also  be  bonded  to  the  state  of  Idaho  in  the  time,  form  and 
manner  prescribed  by  chapter  8,  title  59,  Idaho  Code. 

History. 

I.C,  §  40-304,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-304  was  repealed.  See  Prior 
Laws,  §  40-301. 

ant°bofl°S  nfTT1  °f  b°ard  members«  ~  Th*  governor  may  remove 
any  board  member  for  incompetency,  inefficiency  intemperance,  misconduct 
m  office,  neglect  or  dereliction  of  duty.  Charges  in  writing,  setting  forth  fully 
and  concisely  the  cause  and  grounds  of  removal,  together  with  a  citation 
directing  the  member  within  fifteen  (15)  days  after  the  service  of  the  charges 
and  citation  to  appear  and  be  afforded  a  public  hearing  in  the  office  of  the 
governor,  shall  be  effected  by  delivering  a  copy  of  the  charges  to  the  member 
or  mailing  it  by  United  States  registered  mail  in  a  sealed  envelope  with 
postage  fully  prepaid,  addressed  to  the  member  at  his  last  address  of  record 
Ihe  appearance  may  be  personal  or  by  answer,  and  by  counsel.  Service  of  the 
charges  and  citation  shall  be  complete  if  delivered  personally  at  the  time  of 
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delivery,  and  if  mailed  at  the  time  of  deposit  in  accordance  with  the 
provisions  of  the  Code  of  Civil  Procedure  relating  to  service  by  maiL  A 
complete  transcript  of  the  hearing,  including  the  charges  answers  exhibits 
and  testimony  and  proceedings,  findings,  decision  and  order,  shall  be  made. 
If  the  member  is  removed  from  office,  the  completed  transcript  shall  within 
ten  (10)  days  after  the  decision  be  filed  with  the  secretary  of  state. 


History. 

I.C.,  §  40-305,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 


STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-305  was  repealed.  See  Prior 
Laws,  §  40-301. 


40-306.  Compensation  and  reimbursement  for  expenses.  —  Each 
member  of  the  board  shall  be  compensated  as  provided  by  section  59-509&), 
Idaho  Code.  The  compensation  and  expenses  shall  be  allowed  and  paid  from 
the  state  highway  and  the  state  aeronautics  accounts. 


History. 

I  C    §  40-306,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1995,  ch.  203,  §  3,  p.  695. 

STATUTORY  NOTES 

C  StlRator„TuCt^  fund,  «  21-211.  ^T^"08  *"  ^^  *"  ^ 

State  highway  account,  §  40-702.  Law,  §  40-301. 

40-307.    Office  of  board  —  Organization  meetings  —  Officers.  — 

The  permanent  offices  of  the  board  shall  be  maintained  in  Ada  county,  in 
suitable  offices  and  quarters,  with  equipment,  records  and  supplies  as  may 
be  deemed  necessary  to  carry  out  the  provisions  of  this  title.  The  members 
of  the  board  shall  select  a  vice  chairman  at  the  February  meeting  of  each 
year,  and  the  board  shall  adopt  a  seal  having  upon  it  the  words,  Idaho 
Transportation  Board  -  State  of  Idaho."  The  secretary  of  the  board  shall 
have  care  and  custody  of  the  seal.  The  board  shall  appoint  a  secretary  and 
fix  his  compensation.  The  secretary  shall  hold  office  subject  to  the  pleasure 
of  the  board,  and  carry  out  administrative  duties  as  delegated  to  him.  For 
the  administration  of  their  functions  the  board  may  employ  other  employees 
and  personnel  as  may  be  deemed  necessary,  prescribe  their  duties,  and  fix 
their  compensation. 

§  2,  p.  586;  am.  1995,  ch.  203,  §  4,  p.  695;  am. 
La,!'  40-307,  as  added  by  1985,  ch.  253,   2001,  ch.  183,  §  13,  p.  613. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-307  was  repealed.  See  Prior 
Laws,  §  40-301. 

40-308.  Meetings  —  Quorum.  —  The  board  shall  hold  not  less  than 
twelve  (12)  regular  meetings  each  year,  on  a  day  of  each  month  as  the  board 
shall  determine,  unless  a  legal  holiday,  then  on  the  next  ensuing  business 
day,  for  the  purpose  of  transacting  business  as  may  come  before  it.  The 
chairman  of  the  board  shall  preside  over  all  meetings,  except  that  he  shall 
only  be  permitted  to  vote  in  the  case  of  a  tie  vote.  In  the  absence  of  the 
chairman,  the  vice  chairman  shall  preside  over  meetings,  except  that  he 
shall  have  full  voting  privileges.  Additional  regular  meetings  may  be  held  as 
the  board  shall  determine  in  its  by-laws,  rules  and  regulations.  Special 
meetings  of  the  board  may  be  called  at  any  time  and  from  time  to  time  by 
four  (4)  members  of  the  board,  and  on  the  written  request  of  the  director, 
showing  the  necessity  and  purpose  for  a  meeting.  The  board  chairman  may 
call  a  special  meeting  specifying  the  time,  place  and  purpose  of  the  meeting. 
The  secretary  shall  cause  due  notice  to  be  given  to  each  member,  either 
personally  or  by  telephone,  mail  or  telegraph,  of  the  time,  place  and  purpose 
of  all  special  and  regular  meetings,  and  upon  his  failure  so  to  do,  notice  may 
be  given  either  by  the  chairman  or  the  four  (4)  members  concurring  in 
calling  any  meeting.  Any  meeting  of  the  board  at  which  all  of  the  members 
are  present  shall  be  as  valid  as  if  held  pursuant  to  proper  notice,  and  should 
a  meeting  be  held  without  notice  when  all  members  are  not  present,  if  the 
absent  member  or  members  shall  have  signed  a  waiver,  or  shall  subse- 
quently sign  the  minutes  of  the  meeting,  it  shall  be  as  valid  and  binding  as 
though  called  upon  due  notice.  A  majority  of  the  members  of  the  board  shall 
constitute  a  quorum  and  a  majority  of  all  members  of  the  board  shall  be 
necessary  for  the  authorization  of  any  act  by  the  board,  except  as  otherwise 
herein  provided. 

History. 

I.C.,  §  40-308,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1995,  ch.  203,  §  5,  p.  695. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-308  was  repealed.  See  Prior 
Laws,  §  40-301. 

40-309.    Powers  and  duties  —  Vested  powers.  —  The  board  is  vested 
with  the  following  functions,  powers  and  duties: 

(1)  To  contract  fully,  in  the  name  of  the  state  of  Idaho,  with  respect  to  the 
rights,  powers  and  duties  vested  in  the  board  by  this  title. 

(2)  Sue  and  be  sued  in  its  own  name. 

History. 

LC,  §  40-309,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Legal  counsel. 
Powers  of  board. 

Legal  Counsel.  for  that  purpose  and  there  being  money  avail- 

The  legislature  has  delegated  to  the  Idaho  able  for  the  payment  of  plaintiff  foreign  cor- 

board  of  highway  directors  (now  transports-  poration>s  ciaim  for  aerial  photography  work 

S'S^S^nS^i^^t^  andthesaxnehavingbeenproperlyapproved 

Idaho  28,  348  R2d  944  (1960).  and  certified  to  the  state  auditor  m  proper 

form  and  the  state  auditor  having  submitted 

Powers  of  Board.  the  same  to  the  state  board  of  examiners,  that 
The  legislature  had  delegated  to  the  board  &        authority  to  withhold 

of  highway   directors    (now   transportation  "^1U  ^  j 

board)  in  former  law  the  authority^  build  its  approval  of  the  claim  and  it  was  the  duty  of 

and  maintain  highways  and  to  enter  into  and  the  state  auditor  to  issue  warrant  for  the 

perform  all  lawful  contracts  for  that  purpose  payment   there, ^   Aero   S erv.    Corp.   W  _  v. 

and  having  appropriated  moneys  to  the  board  Benson,  84  Idaho  416,  374  R2d  277  (1962). 

40-310.    Powers  and  duties  —  State  highway  system,  —  The  board 

shall:  ,    „ 

(1)  Determine  which  highways  in  the  state,  or  sections  of  highways,  shall 

be  designated  and  accepted  for  the  purpose  of  this  title  as  a  part  of  the  state 

highway  system. 

(a)  In  determining  which  highways  or  section  of  highways  shall  be  a  part 
of  the  state  highway  system,  the  board  shall  consider  the  relative 
importance  of  each  highway  to  cities,  existing  business,  industry  and 
enterprises  and  to  the  development  of  cities,  natural  resources,  industry 
and  agriculture  and  be  guided  by  statistics  on  existing  and  projected 
traffic  volumes.  The  board  shall  also  consider  the  safety  and  convenience 
of  highway  users,  the  common  welfare  of  the  people  of  the  state,  and  of  the 
cities  within  the  state  and  the  financial  capacity  of  the  state  of  Idaho  to 
acquire  rights-of-way  and  to  construct,  reconstruct  and  maintain  state 
highways.  In  making  a  determination,  the  board  must,  before  it  can 
abandon,  relocate,  or  replace  by  a  new  highway,  any  highway  serving  or 
traversing  any  city,  or  the  area  in  which  the  city  is  located,  specifically  find 
and  determine  that  the  benefits  to  the  state  of  Idaho  are  greater  than  the 
economic  loss  and  damage  to  the  city  affected.  No  highway  serving  or 
traversing  any  city  shall  be  abandoned,  relocated  or  replaced  by  a  new 
highway  serving  the  area  in  which  a  city  is  located  without  the  board  first 
holding  a  public  hearing  in  that  city  Written  notice  setting  forth  the 
action  proposed  to  be  taken  by  the  board  shall  be  served  upon  the  mayor 
of  any  city  affected,  and  upon  all  property  owners  from  which  acquisition 
of  right-of-way  is  necessary  and  from  which  that  property  must  be 
purchased,  by  certified  or  registered  mail,  and  shall  also  be  published  in 
at  least  one  (1)  issue  of  a  newspaper  published  and  of  general  circulation 
in  each  city  affected.  If  there  is  no  newspaper  published  in  the  city,  then 
a  notice  shall  be  posted  in  three  (3)  of  the  most  public  places  in  the  city. 
The  notice  shall  contain  a  statement  of  any  action  contemplated  by  the 
board  affecting  the  city  or  property  owner,  and  shall  specify  the  time  and 
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place  of  the  hearing.  At  the  hearing  a  property  owner  from  which 
right-of-way  is  necessary  to  be  acquired  and  from  which  that  property 
must  be  purchased,  and  the  governing  body  of  any  city  affected  may 
appear,  voice  objections  to  the  action  proposed  to  be  taken  by  the  board, 
and  may  present  evidence  and  call  witnesses  in  support  of  their  objec- 
tions. The  board  shall  give  consideration  to  the  protests  and  objections 
and  make  a  written  decision  determining  whether  or  not  the  proposed 
action  would  be  of  greater  benefit  to  the  state  of  Idaho  than  the  economic 
loss  and  damage  resulting  to  the  city.  The  board  shall  serve  a  written 
decision  upon  the  governing  body  of  any  affected  city  and  property  owners 
within  ten  (10)  days  following  the  completion  of  the  hearing,  and  no  action 
shall  be  taken  by  the  board  prior  to  the  service  of  the  written  decision. 

(b)  Within  ten  (10)  days  after  the  written  decision  has  been  served,  an 
appeal  may  be  taken  from  the  decision  by  the  person  from  whom  the 
property  must  be  purchased,  the  interested  city,  board  of  county  commis- 
sioners, or  highway  district  commissioners  to  the  district  court  in  and  for 
the  county  in  which  the  city  affected  by  the  order  is  located.  The  appeal 
shall  be  taken  and  perfected  in  the  following  manner: 

1.  The  appellant  shall  file  with  the  clerk  of  the  district  court  of  the 
proper  county,  and  serve  upon  the  board,  notice  specifying  the  grounds 
of  appeal,  and  a  certified  copy  of  the  decision  of  the  board  appealed  from. 
The  district  court  shall  then  have  jurisdiction  of  the  matter  and  may 
make  any  order  or  judgment  that  the  equities  of  the  case  require.  Upon 
the  appeal  being  perfected,  the  appeal  shall  receive  a  preferential  place 
on  the  calendar  of  the  district  court. 

2.  The  appeal  shall  be  heard  and  determined  by  the  district  court  in  a 
summary  manner  as  in  a  suit  in  equity,  and  the  trial  shall  be  a  trial  de 
novo  on  the  issues  framed.  The  court  may  affirm,  reverse,  or  modify  the 
order  appealed  from  and  may  issue  injunctions  whenever  it  appears 
necessary  for  the  protection  of  the  interests  of  any  party  to  the  appeal. 

3.  No  bond  or  undertaking  shall  be  required  of  any  party  appealing 
under  any  of  the  provisions  of  this  section. 

4.  The  filing  fees  required  in  the  district  court  shall  be  the  same  as  is 
provided  for  filing  cases  originally  in  the  court. 

(c)  Any  final  order  or  judgment  of  the  district  court  under  this  subsection 
shall  be  appealable  to  the  supreme  court  of  the  state  of  Idaho  within  thirty 
(30)  days  following  the  entry  of  the  final  order  or  judgment  in  the  same 
manner  as  appeals  in  civil  actions  are  taken  to  the  supreme  court. 

(d)  The  board  shall  take  no  action  on  any  matter  affecting  any  property 
owner  from  which  right-of-way  is  necessary  to  be  acquired  or  any  city 
until  either: 

1.  The  time  has  elapsed  for  an  appeal  to  the  district  court  and  no  appeal 
has  been  filed;  or 

2.  If  an  appeal  has  been  taken  to  the  district  court,  then  until  the  time 
for  appeal  from  its  final  order  or  judgment  to  the  supreme  court  has 
elapsed  and  no  appeal  has  been  taken;  or 

3.  If  an  appeal  has  been  taken  to  the  supreme  court,  then  until  the 
matter  has  been  finally  determined  by  that  court. 

(2)  The  board  shall  cause  to  be  prepared  and  publicly  displayed  in  a 
conspicuous  place  in  their  offices  a  complete  map  of  the  state  highway 
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system  in  which  each  section  shall  be  identified  by  location,  length  and  a 
control  number.  The  map  shall  be  of  a  suitable  size  and  scale  and  contain 
data  and  information  as  deemed  appropriate  by  the  board.  Periodically,  and 
not  less  than  once  each  year,  the  board  shall  revise  and  correct  the  map  to 
record  the  changes  in  the  designated  state  highway  system  resulting  from 
additions,  abandonments  and  relocations.  Hand  maps  of  the  state  highway 
system  shall  be  issued  periodically  for  public  distribution. 

(3)  Abandon  the  maintenance  of  any  highway  and  remove  it  from  the 
state  highway  system,  when  that  action  is  determined  by  the  unanimous 
consent  of  the  board  to  be  in  the  public  interest. 

(4)  Locate,  design,  construct,  reconstruct,  alter,  extend,  repair  and  main- 
tain state  highways,  and  plan,  design  and  develop  statewide  transportation 
systems  when  determined  by  the  board  to  be  in  the  public  interest, 

(5)  Establish  standards  for  the  location,  design,  construction,  reconstruc- 
tion, alteration,  extension,  repair  and  maintenance  of  state  highways, 
provided  that  standards  of  state  highways  through  local  highway  jurisdic- 
tions shall  be  coordinated  with  the  standards  in  use  for  the  systems  of  the 
respective  local  highway  jurisdictions.  The  board  shall  make  agreements 
with  local  highway  jurisdictions  having  within  their  limits  state  highway 
sections  in  the  category  described  in  section  40-502,  Idaho  Code,  and  provide 
for  an  equitable  division  of  the  maintenance  of  those  sections.  The  board 
may  also,  in  the  interest  of  economy  and  efficiency,  arrange  to  have  any  or 
all  of  the  state  highway  sections  within  local  highway  jurisdictions  main- 
tained by  those  local  highway  jurisdictions,  the  cost  of  the  work  as  limited 
by  section  40-502,  Idaho  Code,  to  be  reimbursed  by  the  state. 

(6)  Cause  to  be  made  and  kept,  surveys,  studies,  maps,  plans,  specifica- 
tions and  estimates  for  the  alteration,  extension,  repair  and  maintenance  of 
state  highways,  and  so  far  as  practicable,  of  all  highways  in  the  state,  and 
for  that  purpose  to  demand  and  to  receive  reports  and  copies  of  records  from 
county  commissioners,  commissioners  of  highway  districts,  county  engi- 
neers and  directors  of  highways  and  all  other  highway  officials  within  the 
state. 

(7)  Approve  and  determine  the  final  plans,  specifications  and  estimates 
for  state  highways  and  cause  contracts  for  state  highway  work  to  be  let  by 
contract  in  the  manner  provided  by  law. 

(8)  Expend  funds  appropriated  for  construction,  maintenance  and  im- 
provement of  state  highways. 

(9)  Designate  state  highways,  or  parts  of  them,  as  controlled-access 
facilities  and  regulate,  restrict  or  prohibit  access  to  those  highways  to  serve 
the  traffic  for  which  the  facility  is  intended. 

(10)  Close  or  restrict  the  use  of  any  state  highway  whenever  the  closing 
or  restricting  of  use  is  deemed  by  the  board  to  be  necessary  for  the  protection 
of  the  public  or  for  the  protection  of  the  highway  or  any  section  from 
damage. 

(11)  Designate  main  traveled  state  highways  as  through  highways.  The 
traffic  on  through  highways  shall  have  the  right-of-way  over  the  traffic  on 
any  other  highway  intersecting  with  it,  provided,  that  at  the  intersection  of 
two  (2)  through  highways  the  board  shall  determine  which  traffic  shall  have 
the  right-of-way. 
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(12)  Furnish,  erect  and  maintain  standard  signs  on  side  highways 
directing  drivers  of  vehicles  approaching  a  designated  through  highway  to 
come  to  a  full  stop  before  entering  or  crossing  the  through  highway. 

(13)  Provide  a  right-of-way  for  and  supervise  the  construction  of  side 
paths  or  sidewalks  along  regularly  designated  state  highways  outside  the 
boundaries  of  incorporated  cities  and  the  expenditures  for  the  construction 
of  them  may  be  made  from  the  highway  funds  of  the  county  or  highway 
districts. 

(14)  Upon  certification  and  requisition  of  an  appropriate  board,  commis- 
sion, governing  body,  or  official  head  of  any  state  institution  and  on  the 
approval  of  the  governor,  showing  the  same  to  be  necessary,  construct,  alter, 
repair,  and  maintain  the  roadways  in,  through,  and  about  the  grounds  of 
state  institutions.  The  construction,  alteration,  repair  and  maintenance 
shall  be  accomplished  and  paid  for  from  the  state  highway  account  in 
accordance  with  the  provisions  of  chapter  7,  title  40,  Idaho  Code.  This 
provision  shall  not  be  construed  to  divest  any  board,  commission,  governing 
body,  or  official  head  of  an  institution  their  constitutional  or  statutory 
powers. 

History. 

I.C.,  §  40-310,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  258,  §  1,  p.  858. 


STATUTORY  NOTES 


Cross  References. 

State  highway  account,  §  40-702. 

JUDICIAL  DECISIONS 
Analysis 

Effect  of  adopted  guidelines. 
Implied  powers. 
Rule-making  authority. 
State  jurisdiction. 
Statutory  duties. 

Effect  of  Adopted  Guidelines.  ment's  (ITD)  authority  to  regulate  the  design 
Unlike  its  designation  of  design,  color,  and  of  public  highways.  A  conditional  permit  al- 
word  message,  the  DOT  has  determined  that  lows  the  ITD  to  reserve  the  right  to  review 
the  size  of  a  stop  sign  may  be  varied,  and,  in  construction  plans  to  guarantee  that  appli- 
fact,  should  be  where  emphasis  or  visibility  so  cants  comply  with  the  approved  encroach- 
requires;  having  adopted  such  a  guideline,  ment  designs.  The  ITD's  regional  depart- 
however,  the  department  is  bound  to  abide  by  ments  use  conditional  permits  to  enforce 
it;  therefore,  the  fact  that  the  department  highway-safety  standards  while  assuring  the 
erected  a  standard  30x30  inch  stop  sign  at  the  applicant  that  he  or  she  can  develop  detailed 
intersection  does  not  necessarily  establish  its  construction  plans,  obtain  the  necessary 
fulfillment  of  its  duty  if,  in  fact,  the  depart-  rights-of-way  from  other  landowners,  and  un- 
ment  failed  to  exercise  ordinary  care  in  imple-  dertake  other  final  expenses.  Vickers  v.  Lowe, 
menting  its  own  policies  and  guidelines.  Rob-  —  Idaho  — ,  247  R3d  666  (2011). 
erts  v.  Reed,  121  Idaho  727, 827  R2d  1178  (Ct. 
App.  1991).  Rule-making  Authority. 

Where  the  legislature  enacts  a  statute  re- 
Implied  Powers.  quiring  that  an  administrative  agency  carry 
The  power  to  determine  when  and  how  a  out  specific  functions,  i.e.,  furnish,  erect  and 
developer  may  build  an  encroachment  is  im-  maintain  signs  on  side  highways,  that  agency 
plied  from  the  Idaho  Transportation  Depart-  cannot  validly  subvert  the  legislation  by  pro- 
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mulgating  contradictory  rules;  thus,  although 
the  legislature  delegated  some  rule-making 
authority  to  the  DOT  to  adopt  specifications 
for  a  uniform  system  of  traffic-control  devices, 
the  department  was  not,  thereby,  permitted  to 
institute  rules  or  policies  limiting  its  ability  to 
achieve  its  express  statutory  duties  to  place 
signs  on  side  roads.  Roberts  v.  Reed,  121 
Idaho  727,  827  R2d  1178  (Ct.  App.  1991). 

State  Jurisdiction. 

In  a  prosecution  against  Indian  tribe  mem- 
ber for  leaving  the  scene  of  an  accident  and  for 
aggravated  driving  under  the  influence, 
where  the  defendant  challenged  the  state's 
jurisdiction  over  a  section  of  U.S.  Highway  95 
that  is  within  the  boundaries  of  an  Indian 
reservation,  the  trial  court  could  have  taken 
judicial  notice  of  the  "Official  Highway  Map" 
which  the  Idaho  transportation  department 
periodically  issues  and  widely  distributes  for 
convenience  of  motorists;  while  these  maps 
may  not  be  conclusive  on  the  subject  of  "prin- 
cipal" highways,  they  are  reliable  authority. 
State  v.  Smith,  124  Idaho  671,  862  R2d  1093 
(Ct.  App.  1993). 

Statutory  Duties. 

An  administrative  agency  may  not  alter, 
modify  or  diminish  its  statutorily-imposed 
responsibilities,  either  unilaterally  or 
through  agreement  with  another  public  or 
private  entity,  absent  legislative  authority  to 
do  so;  thus,  the  fact  that  the  county  highway 


district  had  assumed  part  of  the  DOT's  legal 
obligations  might  affect  the  rights  and  liabil- 
ities between  the  department  and  the  county 
highway  district;  however,  such  an  agreement 
between  these  two  entities  does  not  alter  the 
statutory  duty  owed  by  the  department  to  the 
plaintiff  involved  in  a  car  wreck.  Roberts  v. 
Reed,  121  Idaho  727,  827  R2d  1178  (Ct.  App. 
1991). 

The  DOT  alone,  has  an  express  statutory 
duty  with  respect  to  erecting  and  maintaining 
signs  at  its  highways'  intersections;  the  legis- 
lature in  no  way  qualified  this  duty  by  the 
condition  that  the  sign-placing  or  mainte- 
nance activities  occur  exclusively  within 
boundaries  of  the  state  highway  system;  thus, 
contrary  to  the  department's  position  that  it 
was  without  "jurisdiction"  to  place  and  main- 
tain signs  outside  of  its  right-of-way,  the  de- 
partment had  both  the  authority  and  an  ex- 
press statutory  duty  to  do  so.  Roberts  v.  Reed, 
121  Idaho  727,  827  R2d  1178  (Ct.  App.  1991). 

Where  the  record  did  not  reflect  that  the 
Idaho  Transportation  Department  (ITD)  fol- 
lowed the  statutory  procedure  to  abandon 
highway  where  accident  occurred  killing 
plaintiff's  son,  even  though  it  had  not  been 
used  by  the  ITD  for  more  than  30  years,  a 
question  of  material  fact  as  to  whether  the 
ITD  properly  abandoned  such  highway  ex- 
isted and  trial  court's  erred  in  granting  sum- 
mary judgment  for  the  ITD.  Dachlet  v.  State, 
130  Idaho  204,  938  P.2d  1242  (1997). 

Cited  in:  Lochsa  Falls,  L.L.C.  v.  State,  147 
Idaho  232,  207  R3d  963  (2009). 


Decisions  Under  Prior  Law 
Analysis 


Denial  of  right  to  full  use. 
Discretion  of  department. 
Legal  counsel. 
Mandamus  proceedings. 
Powers  of  board. 
Tort  liability. 


Denial  of  Right  to  Full  Use. 

Abutting  property  owners  in  a  block  ap- 
proaching a  subway  under  railway  tracks 
were  not  entitled  to  compensation  or  damages 
for  being  deprived  of  the  right  to  the  full  use 
of  the  street  at  its  level  before  the  commence- 
ment of  such  construction,  nor  for  the  diver- 
sion of  traffic  therefrom,  since  the  construc- 
tion was  a  proper  street  use  and  the 
inconvenience  incident  thereto  did  not 
amount  to  a  taking  of  property  within  the 
meaning  of  the  constitution  and  condemna- 
tion laws.  Powell  v.  McKelvey,  56  Idaho  291, 
53  P.2d  626  (1935). 

Discretion  of  Department. 

Department  of  public  works  (now  division 
of  public  works  of  the  department  of  transpor- 
tation) did  not  abuse  its  discretion  in  the 
construction  of  a  subway  under  a  railroad 


track,  as  respects  right  of  abutting  property 
owners  in  the  block  approaching  the  subway, 
where  it  was  made  to  appear  that  150  trains 
passed  over  the  crossing  of  the  railroad  tracks 
and  approximately  5,000  vehicles  crossed 
over  the  railroad  tracks  on  the  crossing,  and 
1,000  pedestrians  likewise  crossed  the  tracks 
on  such  crossing  per  day.  The  purpose  of  the 
exercise  of  the  discretion  of  the  highway  de- 

Sartment  (now  division  of  highways  of  the 
epartment  of  transportation)  being  the  elim- 
ination of  the  grade  crossing,  abutting  prop- 
erty owners  in  the  block  approaching  said 
crossing  were  not  entitled  to  compensation 
for,  or  an  injunction  against  the  diversion  of 
traffic  therefrom.  Powell  v.  McKelvey,  56 
Idaho  291,  53  P.2d  626  (1935). 

Legal  Counsel. 

Former  law  that  provided  that  transporta- 
tion board  should  determine  state  highway 
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system  and  provide  procedure  for  public's 
questions  and  protests  concerning  such  deter- 
mination contemplated  the  need  of  legal  coun- 
sel to  represent  the  highway  board  (now 
transportation  board),  and  constituted  a  leg- 
islative recognition  of  the  authority  granted 
by  law  providing  for  powers  and  duties  of 
board  to  employ  counsel.  Padgett  v.  Williams, 
82  Idaho  28,  348  P2d  944  (1960). 

Mandamus  Proceedings. 

In  proceedings  for  a  writ  of  mandamus  by  a 
highway  district  against  the  commissioner  of 
public  works  and  director  of  highways  to 
compel  the  state  to  maintain  a  portion  of  the 
state  highway  within  the  district,  and  where 
it  was  admitted  that  the  district  had  cooper- 
ated in  construction  of  the  highway,  under  an 
agreement  between  the  state  and  the  high- 
way district,  the  district  was  not  required,  in 
order  to  maintain  its  action,  to  produce  the 
alleged  agreement  for  joint  construction. 
Murtaugh  Hwy.  Dist.  v.  Merritt,  59  Idaho  603, 
85  P.2d  685  (1938). 

Powers  of  Board. 

The  legislature  delegated  to  the  board  of 
highway  directors  (now  transportation  board) 
the  authority  to  build  and  maintain  highways 
and  to  enter  into  and  perform  all  lawful 
contracts  for  that  purpose  and  having  appro- 
priated moneys  to  the  board  for  that  purpose 
and  there  being  money  available  for  the  pay- 
ment of  plaintiff  foreign  corporation's  claim 
for  aerial  photography  work  and  the  same 
having  been  properly  approved  and  certified 
to  the  state  auditor  in  proper  form  and  the 


state  auditor  having  submitted  the  same  to 
the  state  board  of  examiners,  that  board  had 
no  power  or  authority  to  withhold  its  approval 
of  the  claim  and  it  was  the  duty  of  the  state 
auditor  to  issue  warrant  for  the  payment 
thereof.  Aero  Serv.  Corp.  W.  v.  Benson,  84 
Idaho  416,  374  P.2d  277  (1962). 

Landscaping  involves  architectural  and  en- 
gineering questions  and,  as  such,  were  in- 
cluded in  the  power  of  the  board  of  highway 
directors  (now  transportation  board)  to  make 
decision  involving  the  design  and  construc- 
tion of  state  highways.  City  of  Boise  City  v. 
Idaho  Bd.  of  Hwy.  Dirs.,  94  Idaho  302,  486 
P.2d  1015  (1971). 

Tort  Liability. 

The  highway  department  (now  division  of 
highways  of  the  department  of  transporta- 
tion) was  subject  to  liability  for  harm  caused 
to  persons  lawfully  using  the  highways  for  the 
purposes  intended  when  the  department  cre- 
ated or  maintained  a  dangerous  condition  on 
the  highway  if  it  knew  or  by  exercise  of 
reasonable  care  would  discover  such  condi- 
tion, should  have  realized  that  the  condition 
involved  an  unreasonable  risk  of  harm  to 
those  using  the  highways,  should  have  ex- 
pected that  persons  using  the  highway  would 
not  discover  or  realize  danger,  failed  to  exer- 
cise reasonable  care  to  make  the  condition 
safe  or  to  adequately  warn  of  the  condition 
and  the  risk  involved,  and  persons  using  the 
highway  did  not  know  or  have  reason  to  know 
of  the  condition  and  attendant  risks.  Smith  v. 
State,  93  Idaho  795,  473  P.2d  937  (1970). 


RESEARCH  REFERENCES 
C.J.S.  —  40  C.J.S.,  Highways,  §  190  et  seq. 

40-311.    Powers  and  duties  —  Property.  —  The  board  shall: 

(1)  Purchase,  exchange,  condemn  or  otherwise  acquire,  any  real  property, 
either  m  fee  or  in  any  lesser  estate  or  interest,  rights-of-way,  easements  and 
other  rights  and  rights  of  direct  access  from  the  property  abutting  highways 
with  controlled  access,  deemed  necessary  by  the  board  for  present  or  future 
state  highway  purposes.  The  order  of  the  board  that  the  land  sought  is 
necessary  for  such  use  shall  be  prima  facie  evidence  of  that  fact. 

(2)  Cooperate  with  and  receive  donations  and  aid  from  private  sources  in 
the  form  of  improvements  to  state  owned  property. 

(3)  Purchase,  lease  or  otherwise  acquire  and  develop  lands  for  the 
purpose  of  securing  highway  making  materials,  and  purchase,  lease  or 
otherwise  acquire  mill  and  factory  sites  and  construct,  equip  and  operate 
mills  and  factories  for  the  reduction  and  manufacture  of  highway  making 
materials. 

(4)  Sell,  exchange,  or  otherwise  dispose  of  and  convey,  in  accordance  with 
law,  any  real  property,  other  than  public  lands  which  by  the  constitution  and 
laws  of  the  state  of  Idaho  are  placed  under  the  jurisdiction  of  the  state  land 
board,  or  parts  of  them,  together  with  appurtenances.  When  in  the  opinion 
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of  the  board  the  real  property  and/or  appurtenances  are  no  longer  needed  for 
state  highway  purposes,  dispose  of  any  surplus  materials  and  by-products 
from  the  real  property  and  appurtenances. 

(5)  Make  a  lump  sum  payment  with  funds  available  for  acquisition,  when 
irrigable  lands  served  or  to  be  served  by  an  irrigation  works  and  system  of 
an  organization,  whether  incorporated  or  unincorporated,  existing  for  the 
purpose  of  furnishing  water  for  irrigation,  are  acquired  by  the  board.  The 
cost  and  expense  of  the  acquisition  of  those  lands  for  highway  purposes  shall 
be  in  an  amount  sufficient  to  pay  the  pro  rata  share  of  the  organization's 
indebtedness,  if  any,  including  the  organization's  indebtedness  to  the  United 
States  or  any  public  or  private  lending  agency,  allocable  to  the  lands 
acquired  by  the  board,  together  with  interest  on  the  pro  rata  share  of  the 
indebtedness  in  the  event  the  indebtedness  shall  not  be  callable  in  advance 
of  maturity.  If  the  lands  acquired  by  the  board  and  the  construction  of  a 
highway  on  those  lands  shall  intersect  the  irrigation  works  and  system  of 
the  organization,  then  a  further  sum  shall  be  paid  the  organization 
sufficient  for  the  value  of  the  property  acquired  by  the  board,  and  the 
severance  damage  to  the  irrigation  works  and  system,  including  the  damage 
resulting  from  the  interference  and  impairment  of  the  operation  of  the 
works  and  system. 

History. 

I.C.,  §  40-311,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

State  land  board,  Idaho  Const.,  Art.  DC,  §  7 
and  §  58-101. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Condemnation  proceeding. 
— Intervention. 
Eminent  domain. 

Condemnation  Proceeding.  erty,  limiting  or  curtailing  entry  of  an  adjoin- 
Where  a  part  of  the  owner's  contiguous  land  ing  landowner  which  would  ordinarily  be  ap- 
was  taken  in  a  condemnation  proceeding,  all  purtenant  to  the  land  not  taken.  State  ex  rel. 
inconveniences  resulting  to  the  owner's  re-  Ricn  v.  Fonburg,  80  Idaho  269,  328  P. 2d  60 
maining  land,  including  an  easement  or  ac-  (1958). 
cess  to  a  road  or  right  of  way  formerly  en- 
joyed, which  decreased  the  value  of  the  land  — Intervention. 

retained  by  the  owner,  were  elements  of  sev-  Highway  district  was  a  proper  party  and 

erance    damage    for    which    compensation  mav  intervene  in  a  case  where  it  was  sought 

should  be  paid.  State  ex  rel.  Rich  v.  Fonburg,  to  con(iemn  lands  within  its  boundaries.  State 

80  Idaho  269,  328  P.2d  60  (1958).  ex  rel.  McKelvey  v.  Barnes,  55  Idaho  578,  45 

The  state  was  authorized  by  §  7-701  and  p2(i  293  (1935). 
former  law  providing  for  powers  and  duties  of 

the  transportation  board  to  condemn  land  to  Eminent  Domain. 

be  used  for  a  limited  access  highway  and  The  power  of  eminent  domain  extends  to 

acquire  the  fee  title  to  privately  owned  prop-  every  kind  of  property  authorized  by  law 
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within  the  jurisdiction  of  the  state,  when      rel.  Rich  v.  Fonburg,  80  Idaho  269,  328  R2d  60 
taken  for  a  public  use,  including  the  right  of      (1958). 
access  to  and  from  a  public  highway.  State  ex 

40-312.  Powers  and  duties  —  Rules  and  Regulations.  —  The  board 
shall: 

(1)  Prescribe  rules  and  regulations  affecting  state  highways  and  turnpike 
projects,  and  enforce  compliance  with  those  rules  and  regulations. 

(2)  Establish  rules  and  regulations  for  the  expenditure  of  all  moneys 
appropriated  or  allotted  by  law  to  the  department  or  the  board.  The  board 
shall  cooperate  with  the  counties  and  highway  districts  in  the  expenditure 
of  funds  and  shall  establish  a  uniform  system  of  accounting  in  the  expen- 
diture of  moneys  and  a  uniform  method  for  allocation  of  funds,  by  counties 
and  highway  districts  as  shall  be  necessary  in  the  construction  and 
maintenance  of  highways  by  counties  and  districts  in  cooperation  with  the 
state  and  the  United  States,  or  either,  but  the  initiatory  power  of  expendi- 
ture of  any  of  those  moneys  shall  rest  with  the  county  or  district  in  which 
expenditure  of  the  moneys  mentioned  is  to  be  made. 

(3)  Make  reasonable  regulations  for  the  installation,  construction,  main- 
tenance, repair,  renewal  and  relocation  of  facilities  of  any  utility  or  commu- 
nication transmitting  entity,  in,  on,  along,  over,  across,  through  or  under  any 
project  on  the  federal-aid  primary  or  secondary  systems  or  on  the  interstate 
system,  including  extensions  within  urban  areas.  Whenever  the  board  shall 
determine,  after  notice  and  opportunity  for  hearing,  that  it  is  necessary  that 
any  facilities  which  now  are,  or  hereafter  may  be,  located  in,  on,  along,  over, 
across,  through  or  under  any  federal-aid  primary  or  secondary  system  or  on 
the  interstate  system,  including  extensions  within  urban  areas,  should  be 
relocated,  the  utility  owning  or  operating  the  facilities  shall  relocate  them  in 
accordance  with  the  order  of  the  board.  In  case  of  any  relocation  of  facilities, 
the  utility  owning  or  operating  the  facilities,  its  successors  or  assigns,  may 
maintain  and  operate  the  facilities,  with  the  necessary  appurtenances,  in 
the  new  location  or  locations. 

(4)  Prescribe  and  enforce  regulations  for  the  erection  and  maintenance  of 
advertising  structures  permitted  by  sections  40-1909,  40-1913,  and  40-1914, 
Idaho  Code,  designed  to  protect  the  safety  of  the  users  of  the  highway  and 
otherwise  to  achieve  the  objectives  set  forth  in  section  40-1903,  Idaho  Code, 
and  consistent  with  the  national  policy  set  forth  in  section  131,  title  23^ 
United  States  Code,  and  the  national  standards  promulgated  by  the 
secretary  of  transportation.  The  board  shall  not  prescribe  or  enforce  rules  or 
regulations  that  are  more  restrictive  than  those  authorized  under  section 
131,  title  23,  United  States  Code.  Proceedings  for  review  of  any  action  taken 
by  the  board  pursuant  to  this  section  shall  be  instituted  under  the 
provisions  of  chapter  52,  title  67,  Idaho  Code. 

(5)  Prescribe  rules  and  regulations  to  implement  the  provisions  of  chap- 
ter 20,  title  40,  Idaho  Code,  and  other  rules  and  regulations  relating  to 
relocation  assistance  as  may  be  necessary  under  existing  federal  laws  and 
rules  and  regulations  promulgated  thereunder.  Rules  and  regulations  shall 
include  provisions  relating  to: 

(a)  Standards  for  decent,  safe  and  sanitary  dwellings; 

(b)  Eligibility  of  displaced  persons  for  relocation  assistance  payments, 
procedural  methods  whereby  persons  may  make  application  for  and  claim 
payments  and  the  amounts  of  them;  and 
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(c)  Other  rules  and  regulations  consistent  with  the  provisions  of  chapter 

20,  title  40,  Idaho  Code,  as  are  considered  necessary  or  appropriate  to 

carry  out  the  provisions  of  that  chapter. 

(6)  Establish  by  rule  a  statewide  comprehensive  plan  for  public  transpor- 
tation. 

[(7)]  (6)  Prescribe  rules  and  regulations  to  encourage  the  use  of  recycled 
materials  in  highway  construction  and  repair  projects. 

History.  §  2>  P-  5865  am-  1992>  ch-  149'  §  3>  p'  447;  am> 

I.C.,  §  40-312,  as  added  by  1985,  ch.  253,      1992,  ch.  337,  §  1,  p.  1008. 

STATUTORY  NOTES 

Amendments.  tion  (6).  The  amendment  by  ch.  149,  §  3  is 

This  section  was  amended  by  two  1992  acts  compiled  as  subsection  (6).  The  amendment 

which  appear  to  be  compatible  and  have  been  by  ch.  337,  §  1  contains  the  bracketed  refer- 

compiled  together.  ence  [(7)] ,  which  was  inserted  by  the  compiler. 

Both  amendments  added  a  different  subsec- 

JUDICIAL  DECISIONS 

Cited  in:  Lochsa  Falls,  L.L.C.  v.  State,  147 
Idaho  232,  207  P.3d  963  (2009). 

Decisions  Under  Prior  Law 

Relocation  of  Utilities.  permissive  use  only;  therefore,  such  payment 

It  was  unconstitutional  for  the  state  to  pay  was  prohibited  by  the  constitutional  limita- 

compensation  to  utilities  ordered  to  relocate  tions  of  Idaho  Const.,  Art.  VII,  §  17,  and 

their  facilities  located  on  public  highways,  Idaho  Const,  Art.  VIII,  §  2.  State  ex  rel.  Rich 

since  utilities  acquire  no  permanent  property  v.  Idaho  Power  Co.,  81  Idaho  487,  346  P.2d  596 

right  to  the  use  of  public  highways,  but  a  (1959). 

40-313.    Powers  and  duties  —  Beautification  and  information.  — 

The  board  shall: 

(1)  Furnish,  erect  and  maintain,  whenever  necessary  for  public  safety 
and  convenience,  suitable  signs,  markers,  signals  and  other  devices  to 
control,  guide  and  warn  pedestrians  and  vehicular  traffic  entering  or 
traveling  upon  the  state  highway  system. 

(2)  Forbid,  restrict  or  limit  the  erection  of  unauthorized  signs,  billboards 
or  structures  on  the  right-of-way  of  any  state  highway,  and  remove  there- 
from and  destroy  any  unauthorized  signs  existing  on  them. 

(3)  Acquire,  maintain  and  improve  areas  adjacent  to  highways  on  the 
state  highway  system  for  the  restoration,  preservation,  and  enhancement  of 
scenic  beauty,  for  use  as  informational  sites,  and  for  rest  and  recreation  of 
the  traveling  public.  The  areas  shall  be  parallel  to  and  contiguous  with  the 
highway  and  shall  not  exceed  a  width  of  one  thousand  (1,000)  feet  from  the 
adjacent  right-of-way  line.  The  board  may  acquire  these  areas  in  fee, 
easement,  or  other  interest  as  may  be  determined  by  the  board  to  be 
reasonably  necessary  to  accomplish  the  purposes  of  chapter  15,  title  40, 
Idaho  Code.  Such  acquisition  is  declared  to  be  for  a  highway  use,  and  may 
be  by  gift,  purchase,  exchange  or  eminent  domain,  and  if  the  latter  be 
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necessary,  it  shall  be  carried  out  in  the  same  manner  as  now  provided  by  law 
for  acquisition  of  right-of-way  for  state  highways. 

(4)  Screen,  if  feasible,  any  junkyard  lawfully  in  existence  on  March  20, 
1967,  which  are  within  one  thousand  (1,000)  feet  of  the  nearest  edge  of  the 
right-of-way  and  visible  from  the  main  traveled  way  of  any  highway  on  the 
interstate  or  primary  system  and  not  located  within  an  industrial  area, 
zoned  or  unzoned.  The  responsibility  of  the  board  for  screening  junkyards  is 
limited  to  the  size  of  the  junkyards  and  height  of  storage  existing  as  of 
March  20,  1967.  Any  screening,  after  March  20,  1967,  required  by  an 
increase  in  the  size  of  the  junkyard  or  the  height  of  the  storage  in  it  shall  be 
the  responsibility  of  the  owner  and  will  be  done  at  his  expense.  The  board  is 
authorized  to  acquire  by  purchase,  gift  or  the  power  of  eminent  domain  the 
lands  or  interest  in  lands  as  may  be  necessary  to  provide  adequate  screening 
of  junkyards,  but  eminent  domain  proceedings  may  not  be  undertaken  to 
obtain  adjacent  lands  unless  they  are  owned  by  the  owner  of  the  junkyard 
or  the  lands  of  the  junkyard  are  inadequate  for  this  purpose.  When  the 
board  determines  that  the  topography  of  the  land  will  not  permit  adequate 
screening  of  junkyards  within  one  thousand  (1,000)  feet  of  the  nearest  edge 
of  the  right-of-way  of  the  highway  on  the  interstate  or  primary  system  or  the 
screening  of  the  junkyards  would  not  be  economically  feasible,  the  board 
must  acquire  by  gift,  purchase  or  the  power  of  eminent  domain,  any 
interests  necessary  to  secure  the  removal  or  disposal  of  the  junkyard. 

History. 

LC,  §  40-313,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Analysis 

Rule-making  authority. 
Statutory  duties. 

Rule-making  Authority.  private  entity,  absent  legislative  authority  to 

Where  the  legislature  enacts  a  statute  re-  do  so;  thus,  the  fact  that  the  county  highway 

quiring  that  an  administrative  agency  carry  district  had  assumed  part  of  the  DOT's  legal 

out  specific  functions,  i.e.,  furnish,  erect  and  obligations  might  affect  the  rights  and  liabil- 

maintain  signs  on  side  highways,  that  agency  ities  between  the  department  and  the  county 

cannot  validly  subvert  the  legislation  by  pro-  highway  district;  however,  such  an  agreement 

mulgating  contradictory  rules;  thus,  although  between  these  two  entities  does  not  alter  the 

the  legislature  delegated  some  rule-making  statutory  duty  owed  by  the  department  to  the 

authority  to  the  DOT  to  adopt  specifications  plaintiff  involved  in  a  car  wreck.  Roberts  v. 

for  a  uniform  system  of  traffic-control  devices,  Reed,  121  Idaho  727,  827  R2d  1178  (Ct.  App. 

the  department  was  not,  thereby,  permitted  to  1991). 

institute  rules  or  policies  limiting  its  ability  to  The  DOT,  alone,  has  an  express  statutory 

achieve  its  express  statutory  duties  to  place  duty  with  respect  to  erecting  and  maintaining 

signs  on  side  roads.  Roberts  v.  Reed,   121  signs  at  its  highways'  intersections;  the  legis- 

Idaho  727,  827  P.2d  1178  (Ct.  App.  1991).  lature  in  no  way  qualified  this  duty  by  the 

condition  that  the  sign-placing  or  mainte- 
Statutory  Duties.  nance  activities  occur  exclusively  within 
An  administrative  agency  may  not  alter,  boundaries  ofthe  state  highway  system;  thus, 
modify  or  diminish  its  statutorily-imposed  contrary  to  the  department's  position  that  it 
responsibilities,  either  unilaterally  or  was  without  "jurisdiction"  to  place  and  main- 
through  agreement  with  another  public  or  tain  signs  outside  of  its  right-of-way,  the  de- 
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partment  had  both  the  authority  and  an  ex-         Cited  in:  Lochsa  Falls,  L.L.C.  v.  State,  147 
press  statutory  duty  to  do  so.  Roberts  v.  Reed,      Idaho  232,  207  R3d  963  (2009). 
121  Idaho  727,  827  R2d  1178  (Ct.  App.  1991). 

Decisions  Under  Prior  Law 

Unauthorized  Signs.  tion  and  such  a  determination  made  by  the 

The  authority  granted  by  former  law  that  board  was  conclusive  in  the  absence  of  a 

forbade  erection  on  highways  of  billboards  or  showing  of  arbitrary  exercise  of  this  authority 

signs  carried  with  it  the  duty  and  power  to  or  an  abuse  of  discretion.  State  ex  rel.  Burns 

determine  what  constitutes  such  an  obstruc-  v.  Kelly,  89  Idaho  139,  403  P.2d  566  (1965). 

40-314.    Powers  and  duties  —  Departmental.  —  The  board  shall: 

(1)  Establish  departmental  internal  structures  deemed  necessary  for  the 
full  and  efficient  administration  of  this  title. 

(2)  Exercise  exclusive  control  over  the  employment,  promotion,  reduction, 
dismissal  and  compensation  of  all  employees  of  the  department. 

(3)  Exercise  any  other  powers  and  duties,  including  the  adoption  of  rules 
and  regulations,  deemed  necessary  to  fully  implement  and  carry  out  the 
provisions  of  this  title  and  the  control  of  the  financial  affairs  of  the  board  and 
the  department. 

History. 

I.C.,  §  40-314,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-315.  Powers  and  duties  —  Federally-funded  highway  project 
financing.  —  (1)  In  order  to  address  the  increasing  need  for  timely 
improvements  to  Idaho's  highway  transportation  infrastructure,  the  board 
may: 

(a)  Enter  into  agreements  with  the  Idaho  housing  and  finance  association 
in  connection  with  the  funding  of  highway  transportation  projects  quali- 
fying for  reimbursement  from  federal  funds. 

(b)  Approve  and  recommend  federal  highway  transportation  projects  to 
the  Idaho  housing  and  finance  association  for  financing  by  the  association. 
Such  federal  highway  transportation  projects  shall  be  eligible  for  federal- 
aid  debt  financing  under  chapter  1,  title  23,  United  States  Code,  and 
approval  by  the  federal  highway  administration  as  an  advanced  construc- 
tion (AC)  project  thereunder.  The  board  shall  select  and  designate  such 
transportation  projects  to  be  funded  with  bond  proceeds  from  the  follow- 
ing list  of  eligible  projects: 


405  IDAHO  TRANSPORTATION  BOARD  40-3 15 

ROUTE  PROJECT  DESCRIPTION 

US-95  SH-1  to  Canadian  border 

US-95  Garwood  to  Sagle 

US-95  Worley  to  Setters 

US-95  Thorn  Creek  to  Moscow 

US-95  Smokey  Boulder  to  Hazard  Creek 

SH-16  Ext  South  Emmett  to  Mesa  with  connection  to  SH-55 

SH-16  Ext  1-84  to  South  Emmett 

1-84  Caldwell  to  Meridian 

1-84  Orchard  to  Isaacs  Canyon 

US-93  Twin  Falls  alternate  route  and  new  Snake  River 

crossing 
SH-75  Timmerman  to  Ketchum 

US-20  St.  Anthony  to  Ashton 

US-30  McCammon  to  Soda  Springs 

(c)  On  and  after  July  1,  2008,  all  allocations  of  GARVEE  bond  proceeds 

shall  be  the  sole  responsibility  and  duty  of  the  Idaho  transportation  board. 

The  legislature  shall  have  authority  to  approve  a  total  GARVEE  bond 

amount  on  an  annual  basis.  However,  the  Idaho  transportation  board  is 

directed  to  allocate  bond  revenue  only  among  the  projects  listed  in 

subsection  (l)(b)  of  this  section.  In  making  its  funding  allocation  for 

projects,  the  board  shall  take  into  consideration:  the  cost  of  the  project  and 

whether  or  not  that  project  could  be  financed  without  bonding;  whether 

the  project  is  necessary  to  facilitate  the  traffic  flow  on  vital  transportation 

corridors;  and  whether  the  project  is  necessary  to  improve  safety  for  the 

traveling  public.  On  and  after  July  1,  2008,  the  board  shall  use  due  care 

in  selecting  projects  for  bonding  and  shall  balance  and  coordinate  the  use 

of  bonding  with  the  use  of  highway  construction  moneys. 

Notwithstanding  the  provisions  of  subsection  (l)(b)  of  this  section  wherein 

eligible  projects  are  listed  for  selection  and  designation  by  the  board,  if  any 

of  the  designated  projects  are  deemed  to  be  ineligible  by  the  board,  the  board 

shall  have  the  authority  to  replace  those  projects  with  other  projects  listed 

in  subsection  (l)(b)  of  this  section. 

(2)  Prior  to  issuance  by  the  Idaho  housing  and  finance  association  of  any 
bonds  or  notes  to  finance  highway  transportation  projects,  the  board  shall 
certify  to  the  association  that  sufficient  federal  transportation  funds  are 
available  to  make  any  payments  required  for  such  bonds  or  notes. 

(3)  The  board  shall  limit  annual,  total  cumulative  debt  service  and  other 
bond-related  expenses  as  follows: 

(a)  In  the  2006  legislative  session  for  the  fiscal  year  2007  budget,  total 
cumulative  debt  service  and  other  bond-related  expenses  on  federally- 
funded  highway  project  financing  shall  be  no  more  than  twenty  percent 
(20%)  of  annual  federal-aid  highway  apportionments. 

(b)  In  the  2007  legislative  session  for  the  fiscal  year  2008  budget,  total 
cumulative  debt  service  and  other  bond-related  expenses  on  federally- 
funded  highway  project  financing  shall  be  no  more  than  twenty  percent 
(20%)  of  annual  federal-aid  highway  apportionments. 

(c)  In  the  2008  legislative  session  for  the  fiscal  year  2009  budget,  total 
cumulative  debt  service  and  other  bond-related  expenses  on  federally- 
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funded  highway  project  financing  shall  be  no  more  than  twenty  percent 
(20%)  of  annual  federal-aid  highway  apportionments. 

(d)  In  the  2009  legislative  session  for  the  fiscal  year  2010  budget,  total 
cumulative  debt  service  and  other  bond-related  expenses  on  federally- 
funded  highway  project  financing  shall  be  no  more  than  twenty  percent 
(20%)  of  annual  federal-aid  highway  apportionments. 

(e)  In  the  2010  legislative  session  for  the  fiscal  year  2011  budget,  total 
cumulative  debt  service  and  other  bond-related  expenses  on  federally- 
funded  highway  project  financing  shall  be  no  more  than  thirty  percent 
(30%)  of  annual  federal-aid  highway  apportionments. 

(f)  Beginning  with  the  2011  legislative  session  for  the  fiscal  year  2012 
budget,  or  for  any  year  thereafter,  the  thirty  percent  (30%)  limit  may  be 
exceeded,  but  only  by  affirmative  action  of  both  the  house  of  representa- 
tives and  the  senate,  and  with  the  approval  of  the  governor. 

(4)  In  the  event  the  board  selects  and  designates  to  be  funded  with  bond 
proceeds  any  of  the  transportation  projects  listed  in  subsection  (1)  of  this 
section,  and  prior  to  entering  into  agreements  with  the  Idaho  housing  and 
finance  association  as  provided  herein,  the  Idaho  transportation  depart- 
ment, as  part  of  its  annual  budget  request  prepared  pursuant  to  section 
67-3502,  Idaho  Code,  shall  include  a  request  for  bonding  authority  as  a 
separate  item  of  its  budget  request.  This  request  for  bonding  authority  shall 
include  a  list  of  planned  highway  transportation  projects  to  be  financed  with 
such  bond  financing  during  the  next  succeeding  fiscal  year. 

(5)  By  June  30  of  each  year,  the  board  shall  submit  a  report  to  the 
legislature  concerning  projects  currently  under  construction  using  the  bond 
financing  as  authorized  by  the  provisions  of  this  section,  and  shall  include  a 
list  of  planned  highway  transportation  projects  to  be  financed  with  such 
bond  financing  during  the  next  succeeding  fiscal  year. 

History. 

I.C.,  §  40-315,  as  added  by  2005,  ch.  378, 
§  3,  p.  1217;  am.  2007,  ch.  363,  §  13,  p.  1095. 

STATUTORY  NOTES 

Cross  References.  Section  1  of  this  act  in  such  a  manner  that 

Idaho   housing    and   finance    association,  revenue  shall  be  expended  in  a  priority  fash- 

§  67-6201  et  seq.  ion  and  that  the  first  priority  of  expenditures 

shall  be  for  construction,  followed  in  order  of 

Prior  Laws.  priority  by  expenditures  for  right-of-way  ac- 

Former   §  40-315,  which  comprised  I.C.,  quisition,  followed  in  priority  by  other  neces- 

§  40-315,  as  added  by  1985,  ch.  253,  §  2,  p.  sary  project-related  costs." 

586,  was  repealed  by  S.L.  1988,  ch.  102,  §  1.  Section  8  of  S.L.  2007,  ch.  363  provided  "It 

A         A         .  is  legislative  intent  that  the  Idaho  Transpor- 

^2007  amendment,  by  ch.  363,  added  *?«*"_ Board  has   the   authority  to  adjust 

subsection  (l)(c);  and  in  the  last  paragraph  in  GAKVEE  bond  proceeds  allocated  among  the 

subsection  (1)  substituted  "projects  listed  in  F"^.  a*  ****  Se^on+  2  °f  *"■*■ 

subsection   1)  b)  of  this  section"  for  "projects  Prided  that  such  an  adjustment  u  neces- 

,           ,    t  -vi    u    i.v    v     „j  »  sary  due  to  unanticipated  reasons  or  circum- 

deemed  eligible  by  the  board.  ^^  or  ^  accommodate  federally  approved 

Legislative  Intent.  alternative  and  innovative  approaches  to  the 
Section  6  of  S.L.  2007,  ch.  363  provided  "It  overall  project  development  process;  and  pro- 
is  legislative  intent  that  the  Idaho  Transpor-  vided  further,  that  no  proceeds  shall  be  used 
tation  Board  direct  the  use  of  the  revenue  for  any  projects  not  listed  in  Section  2  of  this 
raised  from  the  bonding  authority  provided  in  act." 
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Federal  References.  program,        see       http://www.itd.idaho.gov/ 

Chapter  1  of  Title  23  of  the  United  States  Projects/ garvee/ default. asp. 

Code,  referred  to  in  paragraph  (l)(b),  is  codi-  The  letters  "AC"  enclosed  in  parentheses  so 

fied  as  23  USCS  §  101  et  seq.  appeared  in  the  law  as  enacted. 

Compiler's  Notes. 
For  more  on  the  GARVEE  transportation 

40-316.    Powers  and  duties  —  Reports-  —  The  board  shall: 
(1)  Make  annually,  on  or  before  December  1  of  each  year  and  at  other 
times  as  the  governor  may  require,  reports  in  writing  to  the  governor 
concerning  the  condition,  management  and  financial  transactions  of  the 
department. 

History. 

I.C.,  §  40-316,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Compiler's  Notes. 

This  section  was  enacted  with  a  subsection 
(1),  but  no  subsection  (2). 

40-317.  Powers  and  duties  —  Cooperative  efforts.  —  The  board 
may: 

(1)  Cooperate  with,  and  receive  and  expend  aid  and  donations  from  the 
federal  government  for  transportation  purposes,  and  receive  and  expend 
donations  from  other  sources  for  the  construction  and  improvement  of  any 
state  highway  or  transportation  project  or  any  project  on  the  federal-aid 
primary  or  secondary  systems  or  on  the  interstate  system,  including 
extensions  of  them  within  urban  areas;  and,  when  authorized  or  directed  by 
any  act  of  congress  or  any  rule  or  regulation  of  any  agency  of  the  federal 
government,  expend  funds  donated  or  granted  to  the  state  of  Idaho  by  the 
federal  government  for  that  purpose,  upon  highways  and  bridges  not  in  the 
state  highway  system. 

(2)  Contract  jointly  with  counties,  cities,  and  highway  districts  for  the 
improvement  and  construction  of  state  highways. 

(3)  Cooperate  with  the  federal  government,  counties,  highway  districts, 
and  cities  for  construction,  improvement,  and  maintenance  of  secondary  or 
feeder  highways  not  in  the  state  highway  system. 

(4)  Cooperate  financially  or  otherwise  with  any  other  state  or  any  county 
or  city  of  any  other  state,  or  with  any  foreign  country  or  any  province  or 
district  of  any  foreign  country,  or  with  the  government  of  the  United  States 
or  its  agencies,  or  private  agencies  or  persons,  for  the  erecting,  construction, 
reconstructing,  and  maintaining  of  any  bridge,  trestle,  or  other  structure  for 
the  continuation  or  connection  of  any  state  highway  across  any  stream,  body 
of  water,  gulch,  navigable  water,  swamp  or  other  topographical  formation 
requiring  any  such  structure  and  forming  a  boundary  between  the  state  of 
Idaho  and  any  other  state  or  foreign  country,  and  for  the  purchase  or 
condemnation  or  other  acquisition  of  right-of-way. 

(5)  Serve  as  the  state's  representative  in  the  designation  of  forest 
highways  within  the  state. 
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(6)  Negotiate  and  enter  into  bilateral  agreements  with  designated  repre- 
sentatives of  contiguous  states.  Agreements  may  provide  for  the  manning 
and  operation  of  jointly  occupied  ports  of  entry,  for  the  collection  of  highway 
user  fees,  registration  fees  and  taxes  which  may  be  required  by  law,  rule  and 
regulation.  Agreements  may  further  provide  for  the  collection  of  these  fees 
and  taxes  by  either  party  state  at  jointly  occupied  ports  of  entry  before 
authorization  is  given  for  vehicles  to  legally  operate  within  that  state  or 
jurisdiction,  and  for  the  enforcement  of  safety,  size  and  weight  laws,  rules  or 
regulations  of  the  respective  states.  As  to  the  provisions  of  title  63,  chapter 
30,  Idaho  Code,  the  state  tax  commission  is  hereby  authorized  to  enter  into 
reciprocal  agreements  with  other  states  concerning  the  exemption  of,  or 
taxation  of,  persons  employed  by  the  state  of  Idaho  or  of  another  state  in 
jointly  operated  ports  of  entry.  As  used  is  this  section,  "jointly  operated  ports 
of  entry"  shall  mean  any  state  operated  facility  located  within  or  without 
this  state  that  employs  persons  that  are  direct  employees  of  the  state  of 
Idaho  and  of  another  state  which  operates  for  the  mutual  benefit  of  both 
states. 

(7)  Enter  into  all  contracts  and  agreements  with  the  United  States 
government  in  the  name  of  the  state  of  Idaho,  relating  to  the  survey, 
construction  and  maintenance  of  roads,  under  the  provisions  of  any  act  of 
congress  including  county  and  city  highways,  and  submit  a  program  of 
construction  and  maintenance  as  may  be  required  by  the  United  States 
government  or  any  of  its  agencies,  and  do  all  other  things  necessary  to 
cooperate  and  complete  those  programs. 

History.  1989,  ch.  273,  §  1,  p.  660;  am.  1994,  ch.  280, 

I.C.,  §  40-317,  as  added  by  1985,  ch.  253,      §  2,  p.  867. 
§  2,  p.  586;  am.  1986,  ch.  99,  §  1,  p.  277;  am. 

STATUTORY  NOTES 

Cross  References.  §§  1,  3,  4  and  5  of  this  act  shall  be  in  full  force 

State  tax  commission,  Idaho  Const.,  Art.  and  effect  on  and  after  July  1,  1994.  Sections 

VII,  §  12  and  §  63-101  et  seq.  2,  6  and  7  of  this  act  shall  be  in  full  force  and 

Effective  Dates.  effect  on  and  after  July  1,  1995. 
Section  8  of  S.L.  1994,  ch.  280  provided  that 

40-318.  Limitation  of  political  activity.  —  (1)  No  officer  or  employee 
of  the  department  or  board  shall: 

(a)  Use  his  official  authority  or  influence  for  the  purpose  of  interfering 
with  an  election  to  or  a  nomination  for  office,  or  affecting  the  result 
thereof; 

(b)  Directly  or  indirectly  coerce,  attempt  to  coerce,  command,  or  direct 
any  other  such  officer  or  employee  to  pay,  lend,  or  contribute  any  part  of 
his  salary  or  compensation  or  anything  else  of  value  to  any  party, 
committee,  organization,  agency,  or  person  for  political  purposes;  or 

(c)  Be  a  candidate  and  hold  elective  office  in  any  partisan  election. 
(2)  All  such  officers  and  employees  shall  retain  the  right  to: 

(a)  Register  and  vote  in  any  election; 

(b)  Express  an  opinion  as  an  individual  privately  and  publicly  on  political 
subjects  and  candidates; 


409  IDAHO  TRANSPORTATION  BOARD  40-319 

(c)  Display  a  political  picture,  sticker,  badge,  or  button; 

(d)  Participate  in  the  nonpartisan  activities  of  a  civic,  community,  social, 
labor,  or  professional  organization,  or  of  a  similar  organization; 

(e)  Be  a  member  of  a  political  party  or  other  political  organization  and 
participate  in  its  activities; 

(f)  Attend  a  political  convention,  rally,  fund-raising  function,  or  other 
political  gathering; 

(g)  Sign  a  political  petition  as  an  individual; 

(h)  Make  a  financial  contribution  to  a  political  party  or  organization; 

(i)  Take  an  active  part  in  support  of  a  candidate  in  an  election; 

(j)  Be  politically  active  in  connection  with  a  question  which  is  not 

specifically  identified  with  a  political  party,  such  as  a  constitutional 

amendment,  referendum,  approval  of  a  municipal  ordinance  or  any  other 

question  or  issue  of  a  similar  character; 

(k)  Serve  as  an  election  judge  or  clerk,  or  in  a  similar  position  to  perform 

nonpartisan  duties  as  prescribed  by  state  or  local  law; 

(I)  Be  a  candidate  and  hold  elective  office  in  any  nonpartisan  election; 

(m)  Take  an  active  part  in  political  organization  management;  and 

(n)  Otherwise  participate  fully  in  public  affairs,  except  as  prohibited  by 

law,  in  a  manner  which  does  not  materially  compromise  the  neutrality, 

efficiency,  or  integrity  of  the  officer's  or  employee's  administration  of  state 

functions. 

History. 

I.C.,  §  40-318,  as  added  by  1990,  ch.  356, 
§  2,  p.  964. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former   §  40-318,   which   comprised   L'C.  Section  3  of  S.L.  1990,  ch.  356  declared  an 

§  40-317,  as  added  by  1985,  ch.  253,  §  2,  p.      emergency.  Approved  April  10,  1990. 
586,  was  repealed  by  S.L.  1990,  ch.  356,  §  1, 
effective  April  10,  1990. 

40-319.    Good  faith  of  state  pledged  to  appropriation.  —  For  the 

construction  and  maintenance  of  highways  as  may  be  eligible  for  federal  aid 
funds,  excepting  turnpike  projects,  the  good  faith  of  the  state  is  pledged  to 
make  available  funds  which  combined  with  funds  made  available  by 
counties,  highway  districts  and  cities  sufficient  to  match  funds  made 
available  to  the  state  of  Idaho  by  the  United  States  government  for  highway 
purposes  and  for  the  purpose  of  evidencing  good  faith,  the  board  in  the  name 
of  the  state,  is  authorized  to  enter  into  any  and  all  agreements  with  the 
United  States  government  under  rules  and  regulations  approved  by  the 
United  States  government  or  any  of  its  agencies. 

History. 

I.C.,  §  40-319,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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40-320.  State  highway  construction  and  right-of-way  costs  borne 
by  state  —  Exceptions*  —  All  costs  of  constructing,  reconstructing  and 
acquiring  rights-of-way  for  highways  in  the  state  highway  system  shall  be 
borne  by  the  state.  However,  when  a  county  or  incorporated  city  in  which  a 
state  highway  is  located,  or  is  to  be  located,  desires  a  higher  standard  of 
construction  or  reconstruction  than  is  planned,  the  county  or  city  may,  with 
the  approval  of  the  board,  pay  the  additional  cost. 

History. 

I.C.,  §  40-320,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Power  to  Contract.  struction  of  road  and  apportionment  of  cost. 

Highway  district  could  enter  into  joint  con-  Grangeville  Hwy.  Dist.  v.  Ailshie,  49  Idaho 
tract  with  state  and  United  States  for  con-      603,  290  P.  717  (1930). 

40-321,  Commercial  enterprises  on  prohibited  access  highways 
prohibited  —  Exception  —  Connecting  service  highways.  —  No 

commercial  enterprise  or  activity  for  serving  motor  vehicle  users,  other  than 
emergency  services  for  disabled  vehicles  and  vending  machines  permitted 
under  the  provisions  of  federal  law  or  federal  rule  and  section  67-5411, 
Idaho  Code,  and  board  right-of-way  use  permit  shall  be  conducted  within  or 
on  any  property  designated  as,  or  acquired  for,  or  in  connection  with  a 
prohibited  access  highway,  as  designated  by  the  Idaho  transportation  board. 
However,  the  board  may  construct  on  that  property,  at  locations  it  deems 
appropriate,  connecting  service  highways  parallel  to  the  prohibited  access 
highways  in  such  manner  as  to  facilitate  the  establishment  and  operation  of 
commercial  enterprises  for  serving  motor  vehicle  users  on  private  property 
abutting  those  service  highways. 

History. 

I.C.,  §  40-321,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-322.  Directive  on  implementation  of  the  federal  REAL  ID  Act 
of  2005.  —  (1)  The  legislature  finds  that  the  enactment  into  law  by  the  U.S. 
congress  of  the  REAL  ID  act  of  2005,  as  part  of  public  law  109-13,  is  inimical 
to  the  security  and  well-being  of  the  people  of  Idaho,  will  cause  unneeded 
expense  and  inconvenience  to  those  people  and  was  adopted  by  the  U.S. 
congress  in  violation  of  the  principles  of  federalism  contained  in  the  10th 
amendment  to  the  constitution  of  the  United  States. 

(2)  The  legislature  hereby  declares  that  the  state  of  Idaho  shall  not 
participate  in  the  implementation  of  the  REAL  ID  act  of  2005.  The  Idaho 
transportation  board  and  the  Idaho  transportation  department,  including 
the  motor  vehicles  division  of  the  Idaho  transportation  department  are 
directed  not  to  implement  the  provisions  of  the  REAL  ID  act  of  2005. 

(3)  Nothing  in  this  act  shall  prevent  the  Idaho  transportation  board  and 
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the  Idaho  transportation  department  from  taking  reasonable  steps  to 
enhance  the  security  of  Idaho  state  driver's  licenses  and  identification  cards. 

History. 

I.C.,  §  40-322,  as  added  by  2008,  ch.  385, 
§  2,  p.  1060. 


STATUTORY  NOTES 


Federal  References. 

The  REAL  ID  act  of  2005  is  Division  B  of 
P.L.  109-13,  which  is  codified  as  8  USCS 
§§  1101,  1157  to  1159,  1182,  1184,  1227, 
1229a,  1231,  1252,  1356  and  18  USCS 
§  1028. 

Compiler's  Notes. 

Section  1  of  S.L.  2008,  ch.  385  provided 
"The  Second  Regular  Session  of  the  Fifty- 
ninth  Idaho  Legislature  hereby  finds  that: 

"(1)  In  May  of  2005,  the  U.S.  Congress 
enacted  the  REAL  ID  Act  of  2005  as  part  of 
the  Emergency  Supplemental  Appropriations 
Act  for  Defense,  the  Global  War  on  Terror,  and 
Tsunami  Relief  Act  (Public  Law  109-13), 
which  was  signed  by  President  George  W. 
Bush  on  May  11,  2005,  and  which  becomes 
fully  effective  May  11,  2008;  and 

"(2)  Some  of  the  provisions  of  the  REAL  ID 
Act  require  states  to: 

"(a)  Issue  a  driver's  license  or  state  identi- 
fication card  in  a  uniform  format,  containing 
uniform  information,  all  as  prescribed  by  the 
Department  of  Homeland  Security; 

"(b)  Verify  the  issuance,  validity  and  com- 
pleteness of  all  primary  documents  used  to 
issue  a  driver's  license,  such  as  those  showing 
that  the  bearer  is  a  U.S.  citizen  or  a  lawful 
alien,  a  lawful  refugee,  or  a  person  holding  a 
valid  visa; 

"(c)  Provide  for  secure  storage  of  all  primary 
documents  that  are  used  to  issue  a  federally 
approved  driver's  license  or  state  identifica- 
tion card; 

"(d)  Provide  fraudulent  document  recogni- 
tion training  to  all  persons  engaged  in  issuing 
driver's  licenses  or  state  identification  cards; 
and 

"(e)  Issue  a  driver's  license  or  state  identi- 
fication card  in  a  prescribed  format  if  it  is  a 
license  or  card  that  does  not  meet  the  criteria 
provided  for  a  federally  approved  license  or 
identification  card;  and 

"(3)  Use  of  the  federal  minimum  standards 
for  state  driver's  licenses  and  state-issued 
identification  cards  will  be  necessary  for  any 
type  of  federally  regulated  activity  for  which 
an  identification  card  must  be  displayed,  in- 
cluding flying  in  a  commercial  airplane,  mak- 
ing transactions  with  a  federally  licensed 
bank,  entering  a  federal  building,  or  making 
application  for  federally  supported  public  as- 
sistance benefits,  including  social  security; 
and 


"(4)  Some  of  the  intended  privacy  require- 
ments of  the  REAL  ID  Act,  such  as  the  use  of 
common  machine-readable  technology  and 
state  maintenance  of  a  database  that  can  be 
shared  with  the  United  States  and  agencies  of 
other  states,  may  actually  make  it  more  likely 
that  a  federally  required  driver's  license  or 
state  identification  card,  or  the  information 
about  the  bearer  on  which  the  license  or  card 
is  based,  will  be  stolen,  sold  or  otherwise  used 
for  purposes  that  were  never  intended  or  that 
are  criminally  related,  than  if  the  REAL  ID 
Act  had  not  been  enacted;  and 

"(5)  These  potential  breaches  in  privacy 
that  could  result  directly  from  compliance 
with  the  REAL  ID  Act  may  violate  the  right  to 
privacy  of  thousands  of  residents  of  Idaho; 
and 

"(6)  The  U.S.  Department  of  Homeland  Se- 
curity has  estimated  the  cost  to  implement 
the  REAL  ID  Act  to  be  $3.9  billion  to  the 
states  and  $5.8  billion  to  individuals,  of  which 
the  U.S.  Congress  has  pledged  only  $81.3 
million,  or  less  than  1%  of  the  total  cost;  and 
"(7)  For  all  these  reasons,  seventeen  states 
passed  legislation  opposing  the  REAL  ID  Act 
in  2007,  including  Idaho,  which  passed  House 
Joint  Memorial  No.  3  declaring  refusal  to 
participate  in  the  REAL  ID  program;  and 

"(8)  The  regulations  that  have  been  adopted 
by  the  U.S.  Department  of  Homeland  Secu- 
rity to  implement  the  requirements  of  the 
REAL  ID  Act  were  issued  in  January  of  2008, 
and  pushed  compliance  with  the  REAL  ID  Act 
to  2014  for  individuals  born  after  1964,  and  to 
2017  for  individuals  born  before  1964,  under- 
cutting any  security  rationale  that  might 
have  existed  for  the  original  act;  and 

"(9)  The  final  regulations  promulgated  by 
the  U.S.  Department  of  Homeland  Security 
fail  to  address  the  well  known  privacy  prob- 
lems with  the  REAL  ID  Act  and  in  some  cases, 
such  as  the  issue  of  whether  the  machine- 
readable  zone  as  encrypted  may  have  exacer- 
bated the  problem;  and 

"(10)  The  federal  government  has  been  in- 
effective in  stopping  illegal  immigration,  re- 
sulting in  millions  of  persons  who  are  present 
in  the  United  States  of  America  without  au- 
thorization; and 

"(11)  Securing  our  borders  will  greatly  re- 
duce the  number  of  persons  who  enter  our 
country  without  authorization  and  will  do  far 
more  to  provide  security  to  our  society  than 
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will  increasing  scrutiny  on  law-abiding  Amer- 
ican citizens  by  way  of  the  REAL  ID  program; 
and 

"(12)  The  mandate  to  the  states,  through 
federal  legislation  that  provides  no  funding 
for  its  requirements,  to  issue  what  is,  in 
effect,  a  national  identification  card,  appears 
to  be  an  attempt  to  "commandeer"  the  politi- 
cal machinery  of  the  states  and  to  require 
them  to  be  agents  of  the  federal  government 
in  violation  of  the  principles  of  federalism 
contained  in  the  10th  Amendment  to  the 
Constitution  of  the  United  States  as  con- 
strued by  the  United  States  Supreme  Court  in 
New  York  v.  United  States,  488  U.S.  1041 
(1992),  United  States  v.  Lopez,  514  U.S.  549 
(1995),  and  Printz  v.  United  States,  521  U.  S. 
898  (1997)." 

Section  3  of  S.L.  2008,  ch.  385  provided  that 
the  act  should  take  effect  on  and  after  July  1, 
2008.  Section  3  of  S.L.  2008,  ch.  385  further 


provided  that  if  the  United  States  Depart- 
ment of  Homeland  Security  revises  its  final 
administrative  regulation,  6  CFR  Part  37, 
relating  to  the  REAL  ID,  and  the  Governor  of 
the  State  of  Idaho  subsequently  determines 
that  such  revised  final  regulation  is  accept- 
able to  the  State  of  Idaho,  by  Executive  Order 
the  Governor  may  initiate  implementation  of 
REAL  ID  during  the  2008  interim,  notwith- 
standing the  provisions  of  Section  40-322, 
Idaho  Code.  However,  continued  implementa- 
tion of  REAL  ID  shall  be  subject  to  the  ap- 
proval by  the  members  of  the  First  Regular 
Session  of  the  Sixtieth  Idaho  Legislature. 
Such  legislative  approval  shall  be  evidenced 
by  the  repeal  of  Section  40-322,  Idaho  Code. 
The  words  "this  act",  as  used  in  subsection 
(3),  refer  to  S.L.  2008,  Chapter  385,  which 
appears  in  this  section  and  in  the  notes 
thereto. 
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40-401-  Turnpike  projects.  —  The  board  is  empowered  to  construct, 
maintain,  repair  and  operate  turnpike  projects  at  locations  established  by  it, 
and  shall  be  an  instrumentality  exercising  public  and  essential  governmen- 
tal functions  in  the  construction,  operation  and  maintenance  of  turnpike 
projects. 


History. 

I.C.,  §  40-401,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  1945,  ch.  40,  §  1,  p.  51,  were  repealed  by  S.L. 

Former  §§  40-401  to  40-403,  which  com-      1951,  ch.  93,  §  36,  p.  165. 
prised  S.L.  1939,  ch.  16,  §§  1-3,  p.  33;  am. 

40-402.    Identification  of  turnpike  projects.  —  Each  specific  turn- 
pike project  shall  be  clearly  identified  by  an  appropriate  descriptive  name 
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and  shall  be  operated  as  a  separate  enterprise.  When  a  turnpike  project  is 
proposed  by  the  board,  it  shall  provide  all  surveys  necessary  to  establish  its 
economic  feasibility,  including  the  origin  and  destination  counts,  engineer- 
ing surveys  and  other  reports  which  may  be  required  in  order  to  secure 
adequate  financing. 

History. 

LC,  §  40-402,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-402  was  repealed.  See  Prior 
Laws,  §  40-401. 

40-403.  Incidental  powers  —  Grade  separations  —  Relocation  of 
public  highways  —  Right  of  entry.  —  (1)  The  board  shall  have  power  to 
construct  grade  separations  at  intersections  of  any  turnpike  project  with 
public  highways  and  to  change  and  adjust  the  lines  and  grades  of  those 
highways  in  order  to  accommodate  them  to  the  design  of  the  grade 
separation.  The  cost  of  the  grade  separations  and  any  damage  incurred  in 
changing  and  adjusting  lines  and  grades  of  highways  shall  be  ascertained 
and  paid  by  the  board  as  a  part  of  the  cost  of  the  turnpike  project. 

(2)  If  the  board  shall  find  it  necessary  to  change  the  location  of  any 
portion  of  any  public  highway,  it  shall  cause  it  to  be  reconstructed  at  a 
location  as  the  highway  board  having  jurisdiction  over  the  highway  to  be 
reconstructed  shall  deem  most  favorable  and  of  substantially  the  same  type 
and  in  as  good  condition  as  the  original  highway  The  cost  of  reconstruction 
and  any  damage  incurred  in  changing  the  location  of  any  highway  shall  be 
ascertained  and  paid  by  the  board  as  a  part  of  the  cost  of  the  turnpike 
project. 

(3)  Any  highway  affected  by  the  construction  of  any  turnpike  project  may 
be  changed  or  relocated  by  the  board  in  the  manner  provided  by  law  for  the 
vacation  or  relocation  of  public  highways,  and  any  damage  awarded  shall  be 
paid  by  the  board  as  a  part  of  the  cost  of  the  project. 

(4)  The  board  and  its  authorized  agents  and  employees  may  enter  upon 
any  lands,  waters  and  premises  in  the  state  for  the  purposes  of  making 
surveys,  soundings,  drillings  and  examinations  as  it  may  deem  necessary  or 
convenient  for  the  purposes  of  a  turnpike  project,  and  such  an  entry  shall 
not  be  deemed  a  trespass,  nor  shall  an  entry  for  those  purposes  be  deemed 
an  entry  under  any  condemnation  proceedings  which  may  be  then  pending. 
The  board  shall  make  reimbursement  for  any  actual  damages  resulting  to 
the  lands,  water,  and  premises  as  a  result  of  those  activities. 

History. 

LC,  §  40-403,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-403  was  repealed.  See  Com- 
piler's notes,  §  40-401. 

40-404.     Feeder  highways.  —  (1)  The  board  is  authorized  to: 

(a)  Construct,  repair  and  maintain  any  feeder  highway  which  in  the 
opinion  of  the  board  will  increase  the  use  of  a  turnpike  project  to  which 
the  highway  is  a  feeder; 

(b)  Assume  maintenance  and  repair  operations  of  an  existing  highway 
which  is  needed  as  a  feeder  highway.  Before  exercising  these  powers, 
consent  of  local  authority  exercising  jurisdiction  over  the  existing  high- 
way must  be  obtained;  and 

(c)  Realign  an  existing  highway  and  build  additional  sections  of  highway 
over  new  alignment  in  connection  with  the  existing  highway. 

(2)  Where  a  feeder  highway  is  constructed  over  new  alignment,  the  board 
is  granted  the  same  powers  concerning  construction  as  is  granted  in 
connection  with  the  construction  of  the  turnpike  project.  Any  feeder  high- 
way, eighty  per  cent  (80%)  or  more  of  which  is  built  over  new  alignment, 
shall  for  the  purposes  of  this  section  be  deemed  to  be  a  new  feeder  highway. 

(3)  Where  the  board  has  constructed  a  new  feeder  highway,  it  shall  have 
the  obligation  to  maintain  and  repair  the  new  feeder  highway. 

(4)  No  toll  shall  be  charged  for  transit  between  points  on  any  feeder  or 
new  feeder  highway. 

History. 

IC.;  §  40-404,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  ch.  16,  §  4,  p.  33,  was  repealed  by  S.L.  1985, 

Former  §  40-404,  which  comprised  1939,      ch.  253,  §  1,  effective  July  1,  1985. 

40-405.  Tolls,  fixing  and  collecting.  —  (1)  The  board  is  authorized  to 
fix,  revise,  charge  and  collect  tolls  for  the  use  of  each  turnpike  project  and 
the  different  parts  or  sections  of  the  project,  and  to  contract  with  any  person, 
partnership,  association  or  corporations  desiring  the  use  of  any  part  of  the 
project,  including  the  right-of-way  adjoining  the  paved  portion,  for  the 
placement  of  telephone,  telegraph,  electric  light  or  power  lines,  gas  stations, 
garages,  stores,  hotels,  and  restaurants,  or  for  any  other  purpose  except  for 
tracks  for  railroad  or  for  railway  use,  and  to  fix  the  terms,  conditions,  rents 
and  rates  of  charge  for  that  use. 

(2)  The  board  shall  construct  any  gasoline  service  facilities  which  it  may 
determine  are  needed  on  the  project,  and  to  afford  users  of  the  project  a 
reasonable  choice  of  motor  fuels  of  different  brands.  Each  gasoline  service 
station  shall  be  separately  offered  for  lease  upon  sealed  bids.  Notice  of  the 
offer  shall  be  published  once  a  week  in  three  (3)  successive  weeks  in  a 
newspaper  having  general  circulation  in  the  state.  If  acceptable  bids  are 
received,  in  the  judgment  of  the  board,  each  lease  shall  be  awarded  to  the 
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highest  and  best  bidder,  but  no  person  shall  be  awarded  or  have  the  use  of, 
nor  shall  motor  fuel  identified  by  trade  marks,  trade  names  or  brands  of  any 
one  (1)  supplier,  distributor  or  retailer  of  such  fuel  be  sold  at  more  than  one 
(1)  service  station  if  they  would  constitute  more  than  twenty-five  per  cent 
(25%)  of  the  service  stations  on  the  entire  project. 

(3)  No  contract  shall  be  required  and  no  rent,  fee  or  other  charge  of  any 
kind  shall  be  imposed  for  the  use  and  occupation  of  any  turnpike  project  for 
the  installation,  construction,  use,  operation,  maintenance,  repair,  renewal, 
relocation  or  removal  of  tracks,  pipes,  mains,  conduits,  cables,  wires,  towers, 
poles  or  other  equipment  or  appliances  in,  on,  along,  over  or  under  any 
turnpike  project  by  any  public  utility,  person  or  corporation  paying  a  tax  for 
the  privilege  of  using  the  public  highways  or  other  public  places  in  the  state. 

(4)  Tolls  shall  be  so  fixed  and  adjusted  as  to  carry  out  and  perform  the 
terms  and  provisions  of  any  contract  with  or  for  the  benefit  of  bondholders. 
Tolls  shall  not  be  subject  to  supervision  or  regulation  by  any  other  depart- 
ment, division,  bureau,  commission,  board,  or  agency  of  the  state.  The  use 
and  disposition  of  tolls  and  revenues  shall  be  subject  to  the  provisions  of  a 
resolution  by  the  board  in  authorizing  the  issuance  of  bonds  or  of  a  trust 
agreement  securing  them. 

History. 

LC,  §  40-405,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 
Prior  Laws.  268,  §  1,  p.  568;  am.  1955,  ch.  266,  §  1,  p. 

t&s: n;f%tsu  1985' ch- 253' §  l  ™  - i&Tir. TSF&t'l 

Another  former  §  40-405,  which  comprised  269'  §  lj  P-  706'  am-  1982>  ch-  329>  §  2,  P- 

(1939,  ch.  16,  §  5,  p.  33;  am.  1945,  ch.  133,  834J  am-  1983  (Ex.  Sess.),  ch.  1,  §  4,  p.  3  was 

§  1,  p.  201;  am.  1947,  ch.  113,  §  1,  p.  259;  am.  repealed  by  S.L.  1984,  ch.  195,  §  1. 
1950  (E.S.),  ch.  83,  §  1,  p.  Ill;  am.  1951,  ch. 

40-405A.    Apportionment  of  funds  from  highway  distribution  ac- 
count to  local  units  of  government.  [Repealed.] 

STATUTORY  NOTES 

PFnL^TAn  AfKA  I,-   1.  •       „    T  r,  405A>  **  a(Wed  ^  1984>  ch'  195>  §    *>  P-  445, 

8  !n^A§  1^\W^h/rpnSed  LC>  was  repealed  by  S.L.  1985,  ch.  253,  §  1 
§  40-405A,  as  added  by  1980,  ch.  164,  §  2,  p.  effective  July  1, 1985.  For  present  comparable 
351,  was  repealed  by  S.L.  1984,  ch.  195,  §  1.      provisions,  see  §  40-709.  comParaWe 

Compiler's  Notes. 

This  section,  which  comprised  LC,  §  40- 
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40-405B.    Creation  of  local  bridge  inspection  account  —  Adminis- 
tration. [Repealed,] 

STATUTORY  NOTES 

Prior  Laws.  405B,  as  added  by  1984,  ch.  195,  §  5,  p.  445, 

Former  §  40-405B,  which  comprised  I.C.,  was  repealed  by  1985,  ch.  253,  §  1,  effective 

§  40-405B,  as  added  by  1980,  ch.  164,  §  3,  p.  July  1,  1985.  For  present  comparable  provi- 

351,  was  repealed  by  S.L.  1984,  ch.  195,  §  1.  sions,  see  §  40-703. 

Compiler's  Notes, 

This  section,  which  comprised  I.C.,  §  40- 

40-405C.    Apportionment  of  costs-  [Repealed,] 

STATUTORY  NOTES 

Compiler's  Notes.  405C,  as  added  by  1980,  ch.  164,  §  4,  p.  351, 

This  section,  which  comprised  I.C.,  §  40-      was  repealed  by  S.L.  1984,  ch.  195,  §  1. 

40-406.  Trust  funds.  —  All  moneys  received  relating  to  turnpike 
projects,  whether  as  proceeds  from  the  sale  of  bonds  or  as  revenues,  shall  be 
deemed  to  be  trust  funds  to  be  held  and  applied  solely  for  turnpike  projects. 
A  resolution  authorizing  bonds  of  any  issue  or  a  trust  agreement  securing 
bonds  shall  provide  that  any  officer  with  whom,  or  any  bank  or  trust 
company  with  which,  the  moneys  shall  be  deposited  shall  act  as  trustee  of 
the  money  and  shall  hold  and  apply  it  for  the  purposes  of  the  turnpike 
project,  subject  to  the  resolution  or  as  a  trust  agreement  may  provide. 

History. 

LC,  §  40-406,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  40-409.  1939,  ch.  16,  §  9,  p.  33. 

The  following  former   sections  were   re-  40-410,  40-411.  1943,  ch.  136,  §§  1,  2,  p. 

pealed  by  S.L.  1985,  ch.  253,  §  1,  effective  273.                                                 „  „rtje    ^ 

July  1  1985:  40-412. 1943,  ch.  136,  §  3,  p.  273;  1945,  ch. 

40-406,  40-407.  1939,  ch.  16,  §§  6,  7,  p.  33.  122,  §  1,  p.  189. 

40-408.  1939,  ch.  16,  §  8,  p.  33;  am.  1974, 
ch.  12,  §  28,  p.  61. 

40-407.  Remedy,  —  The  only  remedy  available  to  any  holder  of  bonds, 
or  any  of  the  coupons  appertaining  to  them,  and  the  trustee  under  any  trust 
agreement,  except  to  the  extent  the  rights  given  may  be  restricted  by  a  trust 
agreement,  shall  be  to  the  particular  turnpike  project  account  and  not 
against  the  state  or  any  of  its  political  subdivisions.  A  statement  to  this 
effect  shall  be  printed  on  the  face  of  all  turnpike  revenue  bonds  and  any 
attached  coupons. 

History. 

I.C.,  §  40-407,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-407  was  repealed.  See  Prior 
Laws,  §  40-406. 

40-408.  Tax  exemption  —  Turnpike  projects.  —  The  exercise  of 
powers  for  turnpike  projects  shall  be  in  all  respects  for  the  benefit  of  the 
people  of  the  state,  for  the  increase  of  their  commerce  and  prosperity,  and 
the  improvement  of  turnpike  projects  by  the  board  shall  constitute  the 
performance  of  essential  governmental  functions.  The  board  shall  not  be 
required  to  pay  any  taxes  or  assessments  upon  any  turnpike  project  or  any 
property  acquired  or  used  by  it  relating  to  turnpike  projects  or  upon  the 
income  from  them,  and  any  turnpike  project  and  any  property  acquired  or 
used  by  the  board,  and  the  income  from  them,  and  the  bonds  issued,  their 
transfer  and  the  income  from  them,  including  any  profit  made  on  the  sale  of 
them,  shall  be  exempt  from  all  taxation. 

History. 

I.C.,  §  40-408,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-408  was  repealed.  See  Prior 
Laws,  §  40-406. 

40-409.  Real  property  grants  authorized  —  Annual  report  — 
Interest  in  contract  penalized.  —  (1)  Each  turnpike  project  when 
constructed  and  opened  to  traffic  shall  be  maintained  and  kept  in  good 
condition  and  repair  by  the  board.  Each  project  shall  also  be  operated  by 
tolltakers  and  other  operating  employees  as  the  board  may  in  its  discretion 
employ.  Nothing  contained  in  this  chapter  shall  in  any  way  affect  the 
regular  duties  prescribed  for  state  and  local  police  officers. 

(2)  All  political  subdivisions  and  all  public  departments,  agencies  and 
commissions  of  the  state  of  Idaho,  notwithstanding  any  contrary  provision  of 
law  are  hereby  authorized  and  empowered  to  lease,  lend,  grant  or  convey  to 
the  board  at  its  request,  upon  terms  and  conditions  as  the  proper  authorities 
of  political  subdivisions  and  departments,  agencies  and  commissions  of  the 
state  deem  reasonable  and  fair,  and  without  the  necessity  for  advertise- 
ment, order  of  a  court  or  other  action  or  formality,  other  than  the  regular 
and  formal  action  of  the  authorities  concerned,  any  real  property  which  may 
be  necessary  or  convenient  to  the  effectuation  of  the  authorized  purposes  of 
the  board,  including  public  highways  and  other  real  property  already 
devoted  to  public  use. 

(3)  On  or  before  December  1  each  year  the  board  shall  make  an  annual 
report  of  its  activities  for  the  preceding  fiscal  year  relating  to  turnpike 
projects  to  the  governor  and  to  the  legislature.  Each  report  shall  set  forth  a 
complete  operating  and  financial  statement  covering  its  operations  during 
the  year.  The  board  shall  cause  an  audit  of  its  books  and  accounts  to  be  made 
as  required  in  section  67-450B,  Idaho  Code,  and  the  cost  of  audits  shall  be 
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treated  as  a  part  of  the  cost  of  construction  or  of  operation  of  the  turnpike 
project. 

(4)  Any  member,  agent  or  employee  of  the  board  who  is  interested,  either 
directly  or  indirectly,  in  any  contract  of  another  with  the  board,  or  in  the  sale 
of  any  property,  either  real  or  personal,  to  the  board  shall  be  guilty  of  a 
felony  and  punished  by  a  fine  of  not  more  than  five  thousand  dollars  ($5,000) 
or  by  imprisonment  for  not  more  than  five  (5)  years,  or  by  both  fine  and 
imprisonment. 

History. 

I.C.,  §  40-409,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1993,  ch.  387,  §  9,  p.  1417. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-409  was  repealed.  See  Prior 
Laws,  §  40-406. 

40-410.  Tolls.  —  When  all  turnpike  revenue  bonds  and  the  interest  on 
them  shall  have  been  paid,  or  a  sufficient  amount  for  the  payment  of  all 
bonds  and  the  interest  on  them  to  the  maturity  of  them,  shall  have  been  set 
aside  for  the  benefit  of  bondholders,  the  board  shall  continue  to  use  toll 
revenues  as  may  be  necessary  to  continue  the  turnpike  project  in  satisfac- 
tory condition  and  repair. 

History. 

I.C.,  §  40-410,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-410  was  repealed.  See  Prior 
Laws,  §  40-406. 

40-411.    Power  to  issue  bonds  —  Credit  of  state  not  pledged.  — 

(1)  The  board  shall  have  power  and  is  authorized  to  issue,  from  time  to  time 
its  negotiable  notes  and  bonds  in  conformity  with  the  applicable  provisions 
of  the  uniform  commercial  code  and  section  40-412,  Idaho  Code,  in  a 
principle  [principal]  amount  as  the  board  shall  determine  to  be  necessary  for 
sufficient  funds  for  achieving  a  turnpike  project,  establishing  the  reserves  to 
secure  the  notes  and  bonds,  and  all  other  expenditures  of  the  board 
incidental  and  necessary  or  convenient  to  carry  out  its  powers  for  turnpike 
projects. 

(2)  Turnpike  revenue  bonds  shall  not  be  deemed  to  constitute  a  debt  or 
liability  of  the  state  or  of  any  political  subdivision,  or  a  pledge  of  the  faith 
and  credit  of  the  state  or  of  any  political  subdivision,  but  the  bonds,  unless 
refunded  by  bonds  of  the  board,  shall  be  payable  solely  from  funds  pledged 
or  available  for  their  payment.  All  turnpike  revenue  bonds  and  any  coupons 
appertaining  to  those  bonds  shall  contain  on  the  face  a  statement  to  the 
effect  that  the  board  is  obligated  to  pay  the  same,  or  the  interest  on  them, 
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only  from  the  tolls,  other  revenue  and  proceeds  of  the  bonds  and  that  neither 
the  state  nor  any  political  subdivision  is  obligated  to  pay  the  same  or  the 
interest  on  them,  and  that  neither  the  faith  and  credit  nor  the  taxing  power 
of  the  state  or  any  political  subdivision  is  pledged  to  the  payment  of  the 
principal  of  or  the  interest  on  the  bonds. 

History. 

I.C.,  §  40-411,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References.  Compiler's  Notes. 

Uniform  commercial  code  —  negotiable  in-  The  bracketed  insertion  in  subsection  (1) 

struments,  §  28-3-101  et  seq.  was  added  by  the  compiler  to  supply  the 

Prior  Laws.  probable  intended  word. 

Former  §  40-411  was  repealed.  See  Prior 
Laws,  §  40-406. 

40-412.  Bonds  of  board  as  turnpike  authority.  —  (1)  The  board  is 
authorized  to  provide  by  resolution  for  the  issuance  of  bonds  of  the  board  for 
any  of  its  corporate  purposes ,  including  the  refunding  of  its  bonds.  The 
principal  of  and  the  interest  on  any  issue  of  bonds  shall  be  payable  solely 
from  and  may  be  secured  by  a  pledge  of  tolls  and  other  revenues  of  all  or  any 
part  of  the  turnpike  project  financed  in  whole  or  in  part  with  the  proceeds  of 
the  issue  or  with  the  proceeds  of  bonds  refunded  or  to  be  refunded  by  the 
issue.  The  proceeds  of  the  bonds  may  be  used  or  pledged  for  the  payment  or 
security  of  the  principal  of  or  interest  on  bonds  and  for  the  establishment  of 
any  or  all  reserves  for  payment  or  security,  or  for  other  corporate  purposes 
as  the  board  may  authorize  in  the  resolution  authorizing  the  issuance  of 
bonds  or  in  a  trust  agreement  securing  them.  The  bonds  of  each  issue  shall 
be  dated,  shall  bear  interest  at  a  rate,  shall  mature  at  a  time  not  exceeding 
thirty  (30)  years  from  their  date,  as  may  be  determined  by  the  board  and 
may  be  made  redeemable  before  maturity,  at  the  option  of  the  board,  at  a 
price  and  under  terms  and  conditions  as  may  be  fixed  by  the  board  prior  to 
the  issuance  of  the  bonds.  The  board  shall  determine  the  form  of  the  bonds 
including  any  interest  coupons  to  be  attached,  and  shall  fix  the  denomina- 
tion of  the  bonds  and  the  place  of  payment  of  principal  and  interest,  which 
may  be  at  any  bank  or  trust  company  within  or  without  the  state.  The  bonds 
shall  be  signed  by  the  chairman  of  the  board  or  shall  bear  his  facsimile 
signature,  and  the  official  seal  of  the  board  or  a  facsimile  shall  be  impressed, 
imprinted,  engraved  or  otherwise  reproduced  on  them.  The  official  seal  or 
facsimile  shall  be  attested  by  the  secretary  of  the  board  or  by  other  officer  or 
agent  as  the  board  shall  appoint  and  authorize.  Any  coupons  attached  to  the 
bonds  shall  bear  the  facsimile  signature  of  the  chairman  of  the  board.  In  the 
event  any  officer  whose  signature  or  a  facsimile  of  whose  signature  shall 
appear  on  any  bonds  or  coupons  shall  cease  to  be  an  officer  before  the 
delivery  of  the  bonds,  the  signature  or  facsimile  shall  nevertheless  be  valid 
and  sufficient  for  all  purposes,  the  same  as  if  he  had  remained  in  office  until 
delivery.  Bonds  issued  shall  have  and  are  declared  to  have  all  the  qualifi- 
cations and  incidents  of  negotiable  instruments.  Bonds  may  be  issued  in 
coupon  or  in  registered  form,  or  both,  as  the  board  may  determine,  and 
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provision  may  be  made  for  the  registration  of  any  coupon  bonds  as  to 
principal  alone  and  also  as  to  both  principal  and  interest,  and  for  the 
reconversion  into  coupon  bonds  of  any  bonds  registered  as  to  both  principal 
and  interest.  The  board  may  sell  bonds  in  a  manner  and  for  a  price,  as  it  may 
determine  to  be  for  the  best  interest  of  the  board.  Neither  the  members  of 
the  board  nor  any  person  executing  the  bonds  shall  be  personally  liable  on 
the  bonds  or  be  accountable  by  reason  of  the  issuance  of  them. 

(2)  Proceeds  of  the  bonds  of  each  issue  shall  be  disbursed  in  a  manner  and 
under  restrictions,  if  any,  as  the  board  may  provide  in  the  resolution 
authorizing  the  issuance  of  the  bonds  or  in  a  trust  agreement  securing  them. 

(3)  Prior  to  the  preparation  of  definitive  bonds,  the  board  may,  under  like 
restrictions,  issue  interim  receipts  or  temporary  bonds,  with  or  without 
coupons,  exchangeable  for  definitive  bonds  when  those  bonds  shall  have 
been  executed  and  are  available  for  delivery.  The  board  may  also  provide  for 
the  replacement  of  any  bonds  which  shall  become  mutilated  or  shall  be 
destroyed  or  lost.  Bonds  may  be  issued  without  obtaining  consent  of  any 
department,  division,  bureau,  commission,  board  or  agency  of  the  state,  and 
without  any  other  proceedings  or  the  happening  of  any  other  conditions  or 
things  than  those  proceedings,  conditions  or  things  which  are  specifically 
required. 

(4)  The  state  does  agree  with  holders  of  bonds  that  the  state  will  not  limit 
or  restrict  rights  hereby  vested  in  the  board  to  establish  and  collect  charges 
and  tolls  as  may  be  convenient  or  necessary  to  produce  sufficient  revenue  to 
meet  the  expenses  of  maintenance  and  operation  of  a  turnpike  project  and 
to  fulfill  the  terms  of  any  agreements  made  with  holders  of  bonds,  or  in  any 
way  impair  the  rights  or  remedies  or  [of]  holders  of  bonds  until  the  bonds, 
together  with  interest  are  fully  paid  and  discharged. 

History. 

I.C.,  §  40-412,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  was  added  by  the  compiler  to  supply  the 

Former  §  40-412  was  repealed.  See  Prior      probable  intended  word. 

Laws,  §  40-406. 

Compiler's  Notes. 
The  bracketed  insertion  in  subsection  (4) 

40-413.  Trust  agreement*  —  (1)  In  the  discretion  of  the  board  any 
bonds  issued  may  be  secured  by  a  trust  agreement  by  and  between  the  board 
and  a  corporate  trustee,  which  may  be  any  trust  company  or  bank  having 
the  powers  of  a  trust  company  within  or  without  the  state.  A  trust 
agreement  or  resolution  providing  for  the  issuance  of  bonds,  subject  to  the 
provisions  of  section  40-412,  Idaho  Code,  may  pledge  or  assign  tolls  or  other 
revenues  to  which  the  board's  right  then  exists  or  may  subsequently  come 
into  existence,  and  moneys  derived  from  them,  and  the  proceeds  of  the 
bonds,  but  shall  not  convey  or  mortgage  any  turnpike  project  or  any  part  of 
it.  A  trust  agreement  or  resolution  providing  for  the  issuance  of  bonds  may 
contain  provisions  for  protecting  and  enforcing  the  rights  and  remedies  of 
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bondholders  as  may  be  reasonable  and  proper,  and  not  in  violation  of  law, 
including  covenants  setting  forth  the  duties  of  the  board  in  relation  to  the 
requisition  of  property  and  the  construction,  improvement,  maintenance, 
repair,  operation  and  insurance  of  a  turnpike  project  or  projects,  the  rates  of 
tolls  and  revenues  to  be  charged,  the  payment,  security  or  redemption  of 
bonds,  and  the  custody,  safeguarding  and  application  of  all  moneys,  and 
provisions  for  the  employment  of  consulting  engineers  in  connection  with 
the  construction  or  operation  of  a  turnpike  project  or  projects.  It  shall  be 
lawful  for  any  bank  or  trust  company  incorporated  under  the  laws  of  the 
state  which  may  act  as  depository  of  the  proceeds  of  bonds  or  of  revenues  to 
furnish  indemnifying  bonds  or  to  pledge  any  securities  as  may  be  required 
by  the  board.  A  trust  agreement  or  resolution  may  set  forth  rights  and 
remedies  of  bondholders  and  of  the  trustee,  and  may  restrict  individual 
rights  of  action  by  bondholders.  In  addition,  a  trust  agreement  or  resolution 
may  contain  other  provisions  as  the  board  may  deem  reasonable  and  proper 
for  the  security  of  bondholders.  All  expenses  incurred  in  carrying  out  the 
provisions  of  a  trust  agreement  may  be  treated  as  a  part  of  the  cost  of  the 
operation  of  the  turnpike  project. 

(2)  Any  pledge  of  tolls,  other  revenues,  or  other  moneys  made  by  the 
board  shall  be  valid  and  binding  from  the  time  when  the  pledge  is  made.  The 
tolls,  other  revenues,  or  other  moneys  pledged  and  subsequently  received  by 
the  board  shall  immediately  be  subject  to  the  lien  of  the  pledge  without  any 
physical  delivery  or  further  act,  and  the  lien  of  any  pledge  shall  be  valid  and 
binding  as  against  all  parties  having  claims  of  any  kind  in  tort,  contract,  or 
otherwise  against  the  board,  irrespective  of  whether  the  parties  have  notice 
of  it. 

History. 

I.C.,  §  40-413,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-414.  Refunding  bonds.  —  The  board  is  hereby  authorized  to 
provide  by  resolution  for  the  issuance  of  refunding  bonds  of  the  board  for  the 
purpose  of  refunding  any  bonds  then  outstanding  which  shall  have  been 
issued,  including  the  payment  of  any  redemption  premium  and  any  interest 
accrued  or  to  accrue  to  the  date  of  redemption  of  the  bonds,  and,  if  deemed 
advisable  by  the  board,  for  the  additional  purpose  of  constructing  improve- 
ments, extensions,  or  enlargements  of  the  turnpike  project  in  connection 
with  which  the  bonds  to  be  refunded  shall  have  been  issued.  The  board  is 
further  authorized  to  provide  by  resolution  for  the  issuance  of  its  bonds  for 
the  purpose  of  refunding  any  bonds  then  outstanding  which  shall  have  been 
issued  under  the  provisions  of  section  40-412,  Idaho  Code,  including  the 
payment  of  any  redemption  premium  and  any  interest  accrued  or  to  accrue 
to  the  date  of  redemption  of  the  bonds.  The  issuance  of  the  bonds,  the 
maturities  and  other  details  of  them,  the  rights  of  the  holders,  and  the 
rights,  duties,  and  obligations  of  the  board  in  respect  of  the  bonds  shall  be 
governed  by  the  provisions  of  this  chapter  insofar  as  they  may  be  applicable. 
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History. 

I.C.,  §  40-414,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

CHAPTER  5 
IDAHO  TRANSPORTATION  DEPARTMENT 

SECTION.  SECTION. 

40-501.  Transportation  department.  40-512    Penalties 

tofol  Offi^  40-513'  Ve*— ™f  centennial  bridge 

tions  -  Compensation.  ,n  Ci  0  A         '  .  established. 

40-504.  Director  —  Bond.  40-513A.  Designation    of  the    LB.    Pernne 

40-505.  Director  —  Duties  and  powers.  Bridge. 

40-506.  Compensation    for    taking    certain  40-5 13B.  Portion  of  U.S.  Highway  95  desig- 
property.  nated  as  Stu  Dopf  Memorial 

40-507.  Construction  and  maintenance  of  in-  Highway. 

formation  centers.  40-513C.  Designation  of  purple  heart  trail. 

40-508.  Traffic  safety  commission  created  —  40-513D.  State    highway    3    designated    as 
Membership.  North  Idaho  Medal  of  Honor 

40-509.  Duties  of  traffic  safety  commission.  Highway. 

40-510.  Ports  of  entry  or  checking  stations  40-514.  Public    transportation    services    — 
established  —  Motor  vehicle  Public  transportation  services 

investigator  activities  —  Au-  advisory  council  created  —  In- 

thority  of  the  board  to  employ  teragency  working  group  cre- 

individuals.  ated  —  Department  support. 

40-511.  Stopping  and  inspection.  40-515  —  40-527.  [Repealed.] 

40-501,  Transportation  department.  —  An  Idaho  transportation 
department  is  established,  and  for  the  purposes  of  section  20,  article  IV  of 
the  constitution  of  the  state  of  Idaho,  is  an  executive  department  of  state 
government.  The  department  shall  have  as  its  head  the  Idaho  transporta- 
tion board,  established  by  chapter  3,  title  40,  Idaho  Code. 

History. 

I.C,  §  40-501,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  §  1;  reen.  R.C.  &  C.L.,  §  882;  C.S.,  §  1312; 

Former  §  40-501,  which  comprised  1885,  p.  am.  1921,  ch.  161,  §  3,  p.  354;  am.  1927,  ch. 

162,  §  17;  R.S.,  §  870;  am.  1890-1891,  p.  190,  73,  §  1,  p.  91;  I.C.A.,  §  39-401;  am.  1943,  ch. 

§  1;  am.  1893,  p.  184,  §  1;  am.  1895,  p.  143,  88,  §  1,  p.  177,  was  repealed  by  S.L.  1985,  ch. 

§  1;  reen.  1899,  p.  127,  §  1;  am.  1901,  p.  82,  253,  §  1. 

JUDICIAL  DECISIONS 

Cited  in:  French  v.  Sorensen,  113  Idaho 
950,  751  R2d  98  (1988);  Floyd  v.  Bd.  of 
Comm'rs,  137  Idaho  718,  52  P.3d  863  (2002). 

Decisions  Under  Prior  Law 

In  General.  state  government  and,  in  the  absence  of  con- 

The  highway  department  (division  of  high-  sent  or  waiver  of  sovereign  immunity  by  the 

ways  of  the  department  of  transportation)  legislature,  neither  the  highway  department 

was   an  administrative  department  of  the  (division  of  highways  of  the  department  of 
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transportation)   nor   any  of  its   officers   or      Bare  v.  Department  of  Hwys.,  88  Idaho  467, 
agents  could  subject  the  state  to  tort  liability.      401  R2d  552  (1965). 

40-502,  Maintenance  of  state  highways.  —  All  state  highways  shall 
be  maintained  by  the  department  at  state  expense,  including  sections  of 
state  highways  located  within  local  highway  jurisdictions,  except  that  in 
local  highway  jurisdictions  where  state  highway  sections  are  built  to  local 
highway  jurisdictions  standards,  such  as  with  curbs,  sidewalks  and  areas 
available  for  parking  and  bus  stops,  the  department  shall  maintain  at  state 
expense  only  the  width  of  traveled  way  required  for  the  movement  of 
through  highway  traffic.  The  width  of  traveled  way  to  be  maintained  at  state 
expense  shall  not  exceed  the  width  of  the  traveled  way  of  the  state  highways 
approaching  the  incorporated  areas. 

History. 

I.C.,  §  40-502,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  258,  §  2,  p.  858. 

STATUTORY  NOTES 

Prior  Laws.  §  822a;  C.S,  §  1313;  I.C.A.  §  39-402,  was 

Former  §  40-502,  which  comprised  S.L.  repealed  by  S.L.  1950  (1st  E.S.),  ch.  87,  §  24, 
1907,  p.  523,  §§  1,  2;  reen.  R.C.   &  C.L.,      p.  117. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Constitutionality. 
Discretionary  authority. 
Duty  to  maintain  mandatory. 
Limitation  of  liability. 

Constitutionality.  which  it  was  located.  Murtaugh  Hwy.  Dist.  v. 

Former  law  which,  in  effect,  retroactively  Merritt,  59  Idaho  603,  85  P.2d  685  (1938). 

empowered  the  state  to  contract  for  construe-  . 

tion  of  a  subway  was  not  unconstitutional  as  a  Duty  to  Maintain  Mandatory. 

special  law  authorizing  invalid  acts  against  Mandamus  would  lie  to  compel  the  commis- 

the  state.  Powell  v.  McKelvey,  56  Idaho  291,  sioners  of  public  works  (administrator  of  the 

53  P.2d  626  (1935).  division  of  public  works  of  the  department  of 

administration)  and  director  of  highways 
Discretionary  Authority.  (now  administrator  of  the  division  of  high- 
Former  law  that  empowered  the  depart-  ways  of  the  department  of  transportation)  to 
ment  of  public  works  (division  of  public  works  maintain  a  portion  of  highway  which  had 
«f  +i^  A^nn^-mn^i.  nf  „j.«;„;„4.„„i.;«,^  +«  i~  been  constructed  jointly  with  the  state. 
of  the  department  of  administration)  to  im-  Murtaugh  H  DistJ.  v.  Merritt,  59  Idaho  603, 
prove,  alter  or  extend  any  state  highway  gg  P  2d  685  (1938) 
theretofore  constructed  did  not  invest  the 

commissioner  of  public  works  (administrator  Limitation  of  Liability. 
of  the  division  of  public  works  of  the  depart-  Highway  district  was  not  liable  for  collision 
ment  of  administration)  and  the  director  of  between  plaintiff's  truck  and  road  grader  neg- 
highways  with  discretionary  authority  to  ligently  operated  by  state  employees  on  high- 
refuse  to  maintain  a  section  of  the  state  way  maintained  by  state,  wholly  beyond  the 
highway,  which  had  been  constructed  jointly  control  of  district.  Smith  v.  Lewiston  Hwy. 
by  the  state  and  a  highway  district  within  Dist.,  49  Idaho  506,  289  P.  996  (1930). 

40-503.  Offices  —  Appointment  —  Qualifications  —  Compensa- 
tion. —  (1)  An  office  of  the  director  of  the  Idaho  transportation  department 
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is  established,  and  the  board  shall  appoint  a  director  having  knowledge  and 
experience  in  transportation  matters.  The  director  shall  serve  at  the 
pleasure  of  the  board  and  may  be  removed  by  the  board  for  inefficiency, 
neglect  of  duty,  malfeasance  or  nonfeasance  in  office.  The  director  shall  not 
hold  any  other  public  office,  nor  any  office  in  any  political  committee  or 
organization,  and  shall  devote  full  time  to  the  performance  of  his  official 
duties.  The  director  shall  receive  compensation  as  the  board  may  determine 
and  shall  be  reimbursed  for  all  actual  and  necessary  travel  and  expenses 
incurred  by  him  in  the  discharge  of  his  official  duties,  not  to  exceed  a  sum 
approved  by  the  board.  Subject  to  the  approval  of  the  board,  the  director 
shall  appoint  a  chief  engineer  of  the  department  who  shall  serve  at  the 
pleasure  of  the  director  and  the  board,  and  who  shall  be  exempt  from  the 
provisions  of  chapter  53,  title  67,  Idaho  Code. 

(2)  An  office  of  the  chief  engineer  of  the  department  is  established,  and 
the  chief  engineer  shall  be  a  registered  professional  engineer,  holding  a 
current  certificate  of  registration  in  accordance  with  the  laws  of  this  state, 
or  who,  having  those  qualifications  shall  within  nine  (9)  months  after  his 
appointment,  qualify  as  a  registered  professional  engineer  in  accordance 
with  the  laws  of  Idaho.  The  chief  engineer  shall  also  have  had  five  (5)  years 
of  actual  experience  in  highway  engineering,  at  least  three  (3)  of  which  shall 
have  been  in  an  administrative  capacity  involving  the  direction  of  a 
substantial  technical  engineering  staff.  The  chief  engineer  shall  not  hold 
any  other  public  office,  nor  any  office  in  any  political  committee  or  organi- 
zation, and  shall  devote  full  time  to  the  performance  of  his  official  duties 
under  the  control  and  direction  of  the  director.  The  chief  engineer  shall 
receive  compensation  and  reimbursement  for  travel  and  expenses  as  may  be 
established  by  the  director. 

History. 

I.C.,  §  40-503,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  403;  am.  1935  (2d  E.S.),  ch.  7,  §  1,  p.  15,  was 

Former  §  40-503,  which  comprised  R.C.,  repealed  by  SX.  1950  (1st  E.S.),  ch.  87,  k  24, 

§  882b,  as  added  by  1911,  ch.  60,  §  3,  p.  167;  p  m 
reen.  C.L.,  §  882b;  C.S.,  §  1314;  I.C.A.,  39- 

40-504,  Director  —  Bond.  —  Before  entering  upon  the  duties  of  his 
office,  the  director  shall  swear  or  affirm  that  he  holds  no  other  public  office, 
nor  any  position  under  any  political  committee  or  organization.  The  affir- 
mation shall  be  filed  in  the  office  of  the  secretary  of  state.  The  director  shall 
be  bonded  to  the  state  of  Idaho  in  the  time,  form  and  manner  prescribed  by 
chapter  8,  title  59,  Idaho  Code.  The  premium  on  the  bond  shall  be  a  charge 
against  the  state,  to  be  audited,  allowed  and  paid  as  are  other  claims,  out  of 
the  state  highway  and  state  aeronautics  accounts. 

History. 

I.C.,  §  40-504,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Cross  References.  40-504.  C.L.,  §  882-B,  as  added  by  1913,  ch. 

State  aeronautics  fund,  §  21-211.  145,  §  1,  p.  511,  reen.  C.L.,  §  882c;  C.S., 

State  highway  account,  §  40-702.  §  i3is;  I.C.A.,  §  39-404. 

Prior  Laws.  40"5^5>  4°-5'06-  1917>  ch-  8>  §§  ^  2>  P-  10' 

The  following  sections  comprising  part  of  reen-  1919>  ch-  158»  Part  of  §  1»  P-  5185  C.S., 

former  chapter  5  of  title  40  were  repealed  by  §§  1316,  1317;  LC.A.,  §§  39-405,  39-406. 
S.L.  1985,  ch.  253,  §  1,  effective  July  1, 1985. 

40-505.  Director  —  Duties  and  powers.  —  The  director  shall  be  the 
technical  and  administrative  officer  of  the  board  and  under  the  board's 
control,  supervision  and  direction,  shall  have  general  supervision  and 
control  of  all  activities,  functions  and  employees  of  the  department.  He  shall 
enforce  all  provisions  of  the  laws  of  the  state  relating  to  the  department,  the 
rules  and  regulations  of  the  board,  and  shall  exercise  all  necessary  inciden- 
tal powers. 

History, 

I.C.,  §  40-505,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-505  was  repealed.  See  Prior 
Laws,  §  40-504. 

40-506.    Compensation  for  taking  certain  property.  —  (1)  The 

department  is  authorized  to  acquire  by  purchase,  gift  or  condemnation,  all 
advertising  displays  and  any  property  rights  pertaining  to  them,  when  those 
advertising  displays  are  required  to  be  removed  under  the  provisions  of 
chapter  19,  title  40,  Idaho  Code. 

(2)  In  any  appropriation  for  this  purpose  the  department  shall  pay 
compensation  under  existing  eminent  domain  law  only  for  the  following: 

(a)  The  taking  from  the  owner  of  a  sign,  display,  or  device  of  all  right, 
title,  leasehold,  and  interest  in  the  sign,  display  or  device;  and 

(b)  The  taking  from  the  owner  of  the  real  property  on  which  the  sign, 
display,  or  device  is  located,  of  the  right  to  erect  and  maintain  signs, 
displays  and  devices  on  that  property.  Where  setback  easements  restrict- 
ing the  erection  of  structures  or  advertising  displays  have  been  recorded 
by  the  state  on  land  where  those  structures  have  been  erected,  the 
landowner  of  the  land  shall  be  deemed  to  have  been  fully  compensated  for 
them. 

(3)  In  any  action  at  law  instituted  by  the  department  under  this  section 
the  state  shall  not  be  required,  as  a  prerequisite,  to  the  taking  of  or 
appropriation  to  comply  with  section  7-704  2.  or  section  7-707  7.,  Idaho 
Code. 

History.  §  2,  p.  586;  am.  1997,  ch.  156,  §  2,  p.  451;  am. 

I.C.,  §  40-506,  as  added  by  1985,  ch.  253,      2006,  ch.  450,  §  2,  p.  1339. 
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STATUTORY  NOTES 

Prior  Laws.  Amendments. 

Former  §  40-506  was  repealed.  See  Prior  The  2006  amendment,  by  ch.  450,  updated 

Laws,  §  40-504.  subsection  references  in  subsection  (3). 

40-507.,     Construction  and  maintenance  of  information  centers.  — 

(1)  The  department  may  design,  erect,  authorize,  supervise  and  maintain 
information  centers  at  safety  rest  areas  in  a  number  and  at  locations  as  it 
may  determine  to  be  necessary  to  meet  the  need  of  safety  and  effectively 
provide  information  of  specific  interest  to  the  traveling  public. 

(2)  Outdoor  advertising  placed  within  information  centers  shall  be  sub- 
ject to  all  provisions  of  this  title  and  all  regulations  promulgated  by  the 
board  pursuant  to  the  provisions  of  this  title. 

(3)  Application  for  a  permit  to  place  outdoor  advertising  within  an 
information  center  shall  be  made  on  a  form  prescribed  by  the  department, 
and  all  permits  shall  be  issued  for  a  period  of  at  least  one  (1)  year.  The 
department  shall  charge  or  authorize  fees  for  the  permit  and  for  renewal 
sufficient  to  amortize  the  cost  of  the  structure  within  an  information  center 
upon  which  the  outdoor  advertising  is  placed  within  the  expected  life  of  the 
structure,  and  sufficient  to  pay  for  the  maintenance  of  the  structure. 

History. 

I.C.,  §  40-507,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  60,   §  3,  p.    168;  reen.   C.L.,   §  883a;   C.S., 

The  following  sections  comprising  part  of  §  1319;  I.C.A.,  §  39-408. 

former  chapter  5  of  title  40  were  repealed  by  40-509.  1897,  p.  78,  §§  1-5;  reen.  1899,  p. 

S.L.  1950,  ch.  87,  §  24,  p.  117:  306,  §§  1-5;  reen.  R.C.,  §  884;  am.  1911,  ch. 

40-507.   1885,  p.   162,  §  17;  R.S.,  §  871;  60,  §  1,  p.  161;  am.  1912,  ch.  9,  §  1,  p.  45; 

reen.  R.C.  &  C.L.,  §  883;  C.S,  §  1318;  I.C.A.,  reerL  c.L.,  §  884;  am.  1919,  ch.  105,  p.  371; 

§  39-407.  C.S.,  §  1320;  I.C.A.,  §  39-409. 
40-508.  R.C.,  §  883a,  as  added  by  1911,  ch. 

40-508.    Traffic   safety  commission  created  —  Membership.  — 

(1)  An  Idaho  traffic  safety  commission  is  established  within  the  depart- 
ment. 

(2)  The  commission  shall  be  composed  of  not  more  than  fifteen  (15) 
members  appointed  by  the  director,  who  shall  include  the  chairman  of  the 
transportation  and  defense  committee  of  the  house  of  representatives  of  the 
state  and  the  chairman  of  the  transportation  committee  of  the  senate  of  the 
state,  plus  the  director  or  his  representative  who  shall  act  as  chairman. 
Members  shall  be  representative  of  state  and  local  traffic  oriented  agencies, 
the  legislature,  the  judiciary,  and  private  organizations  and  citizen  groups. 

(3)  The  director  shall  employ  necessary  personnel,  shall  have  general 
supervision  and  control  of  all  activities,  functions  and  employees,  and  shall 
enforce  all  provisions  of  the  laws  of  the  state  relating  to  highway  safety 
programs  and  administer  any  other  activities  as  may  be  required  by  the 
federal  highway  safety  act  of  1966  and  any  amendments  to  it,  and  the  rules 
and  regulations  of  the  board  pertaining  to  it. 
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History. 

I.C.,  §  40-508,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  referred  to  in  subsection  (3),  is  RL.  89-564, 

Former  §  40-508  was  repealed.  See  Prior  which  is  codified  as  23  USCS  §§  105, 307,  and 
Laws,  §  40-507.  401  to  404. 

Federal  References. 

The  federal  highway  safety  act  of  1966, 

40-509.  Duties  of  traffic  safety  commission.  —  The  commission 
shall: 

(1)  Periodically  review  traffic  safety  problems  in  Idaho  and  develop 
effective  plans  for  additional  local-state  cooperative  activities; 

(2)  Recommend  to  the  director  those  agency  programs  and  political 
subdivision  programs  to  receive  federal  aid  for  highway  safety  in  accordance 
with  uniform  federal  standards; 

(3)  Advise  and  recommend  to  the  director  future  traffic  accident  preven- 
tion activities;  and 

(4)  Carry  out  any  other  activities  as  may  be  required  by  the  federal 
highway  safety  act  of  1966  and  any  amendments  to  it. 

History. 

I.C.,  §  40-509,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  referred  to  in  subsection  (4),  is  RL.  89-564, 

Former  §  40-509  was  repealed.  See  Prior  which  is  codified  as  23  USCS  §§  105, 307,  and 
Laws,  §  40-507.  401  to  404. 

Federal  References. 

The  federal  highway  safety  act  of  1966, 

40-510.  Ports  of  entry  or  checking  stations  established  —  Motor 
vehicle  investigator  activities  —  Authority  of  the  hoard  to  employ 
individuals.  —  (1)  To  augment  and  help  make  more  efficient  and  effective 
the  enforcement  of  certain  laws  of  the  state  of  Idaho,  the  Idaho  transporta- 
tion department  is  hereby  authorized  and  directed  to  establish  from  time  to 
time  temporary  or  permanent  ports  of  entry  or  checking  stations  upon  any 
highways  in  the  state  of  Idaho,  at  such  places  as  the  Idaho  transportation 
department  shall  deem  necessary  and  advisable. 

(2)  The  board  is  authorized  to  appoint  and  employ  individuals  who  shall 
have  limited  peace  officer  authority  for  the  enforcement  of  such  motor 
vehicle  related  laws  as  are  herein  specified: 

(a)  Sections  18-3906  and  18-8001,  Idaho  Code; 

(b)  Sections  25-1105  and  25-1182(2),  Idaho  Code; 

(c)  Sections  40-510  through  40-512,  Idaho  Code; 

(d)  Chapters  1  through  5,  9,  10,  11,  15  through  19,  22  and  24,  title  49, 
sections  49-619,  49-660,  49-1407,  49-1418  and  49-1427  through  49-1430, 
Idaho  Code; 
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(e)  Sections  63-2438,  63-2440,  63-2441  and  63-2443,  Idaho  Code;  and 

(f)  Section  67-2901A,  Idaho  Code. 

(3)  Motor  vehicle  investigators  shall  have  the  authority  to  access  confi- 
dential vehicle  identification  number  information. 

(4)  Any  employee  so  appointed  shall  have  the  authority  to  issue  misde- 
meanor traffic  citations  in  accordance  with  the  provisions  of  section  49-1409, 
Idaho  Code,  and  infraction  citations  in  accordance  with  the  provisions  of 
chapter  15,  title  49,  Idaho  Code. 

(5)  No  employee  of  the  department  shall  carry  or  use  a  firearm  of  any  type 
in  the  performance  of  his  duties  unless  specifically  authorized  in  writing  by 
the  director  of  the  Idaho  state  police  to  do  so. 

(6)  The  board  is  authorized  to  extend  the  authority  as  provided  in  this 
section  to  authorized  employees  of  contiguous  states  upon  approval  of  a 
bilateral  agreement  according  to  the  provisions  of  section  40-317,  Idaho 
Code. 

History.  redesig.  1991,  ch.  288,  §  6,  p.  739;  am.  1999, 

1950  (E.S.),  ch.  15,  §  1,  p.  26;  am.  1953,  ch.  ch.  383,  §  2,  p.  1051;  am.  2000,  ch.  303,  §  1,  p. 

218,  §  1,  p.  333;  am.  1974,  ch.  27,  §  193,  p.  1034;  am.  2000,  ch.  469,  §  103,  p.  1450;  am. 

811;  am.  1982,  ch.  95,  §  140,  p.  185;  am.  and  2006,  ch.  31,  §  1,  p.  94. 

STATUTORY  NOTES 

Cross  References.  The  2000  amendment,  by  ch.  469,  §  103, 

Director  of  Idaho  state  police,  §  67-2901.  near  the  end  of  subsection  (5),  substituted 

"Idaho  state  police"  for  "department  of  law 

Prior  Laws.  enforcement". 

Former  §  40-510,  which  comprised  1890-  The  2006  amendment,  by  ch.  31,  substi- 

1891,  p.  190,  §  2;  reen.  1899,  p.  127,  §  2;  tuted   "40-512"  for   "40-514"  in   subsection 

reen.  R.C.,  §  885;  am.  1911,  ch.  60,  §  1,  p.  (2)(c) 
161;  am.   1917,  ch.  88,  p.  310;  reen.  C.L., 

§  885;  C.S.,  §  1321;  I.C.A.,  §  39-410,  was  Compiler's  Notes. 

repealed  by  S.L.  1950  (1st.  E.S.),  ch.  87,  §  24,  This  section  was  formerly  compiled  as  §  67- 

p.  117.  2926. 

Chapter  11,  title  49,  Idaho  Code,  referred  to 

Amendments.  in  paragraph  (2)(d),  was  repealed  by  S.L. 

This  section  was  amended  by  two  2000  acts  1998  ch  265,  effective  July  1,  1998. 
which  appear  to  be  compatible  and  have  been 

compiled  together.  Effective  Dates. 

The   2000   amendment,  by  ch.   303,   §  1  Section  2  of  S.L.  2000,  ch.  303  declared  an 

added  subdivision  (2)(f).  emergency.  Approved  April  14,  2000. 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Hahn,  92  Idaho  265,  441 
R2d  714  (1968). 

40-511.  Stopping  and  inspection,  —  (1)  Wherever  by  the  laws  of  the 
state  of  Idaho  any  vehicle  with  a  maximum  gross  weight  or  registered  gross 
weight,  or  operated  at  a  gross  weight  of  twenty-six  thousand  one  (26,001) 
pounds  or  more,  excepting  those  transporting  livestock  or  placardable 
quantities  of  hazardous  materials,  is  used  to  transport  any  merchandise, 
product  or  commodity  within  the  state,  within  the  state  to  without  the  state, 
or  from  without  the  state  to  within  the  state,  the  owner  or  operator  of  either 
the  motor  vehicle  or  trailer,  as  defined  in  chapter  1,  title  49,  Idaho  Code, 
used  to  transport  such  merchandise,  product  or  commodity  is  hereby 
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required  to  stop  at  such  ports  of  entry  or  checking  stations  established  by 
the  Idaho  transportation  department  and  submit  to  inspection,  grading  or 
weighing,  for  compliance  with  the  laws  of  the  state  of  Idaho. 

(2)  Vehicles  or  combinations  of  vehicles  with  a  maximum  gross  weight  of 
ten  thousand  (10,000)  pounds  or  more  transporting  livestock  or  placardable 
quantities  of  hazardous  materials  are  required  to  stop  at  all  ports  of  entry 
or  checking  stations  established  by  the  Idaho  transportation  department. 

(3)  It  shall  be  the  duty  of  such  owner  or  operator  of  every  motor  vehicle  or 
trailer  to  drive  the  motor  vehicle  or  trailer  upon  any  state  owned  stationary 
or  portable  scale  or  private  scale,  certified  by  the  state  of  Idaho  when 
requested  to  do  so  by  any  peace  officer,  excepting  fish  and  game  officers,  or 
authorized  employees  of  the  Idaho  transportation  department. 

(4)  Authorized  employees  of  the  transportation  department  may  stop  any 
vehicle  with  a  maximum  gross  weight  of  eighteen  thousand  (18,000)  pounds 
or  more  by  displaying  a  flashing  red  light  if  the  authorized  employee  has 
probable  cause  to  believe  the  vehicle  bypassed  a  weighing  or  inspection 
station  or  proceeded  through  the  station  without  regard  for  the  directional 
signals.  Authorized  employees  may  direct  a  vehicle  which  has  bypassed  a 
weighing  or  inspection  station  or  has  proceeded  through  the  station  without 
regard  for  the  directional  signals,  to  return  to  the  bypassed  inspection  or 
weighing  station  and  may  issue  a  citation  for  failure  to  stop  as  required  in 
this  section.  The  operator  of  a  vehicle  shall  bring  the  vehicle  to  a  stop, 
pulling  off  the  traveled  portion  of  the  highway  when  directed  to  do  so  by  an 
authorized  employee  of  the  transportation  department  by  use  of  emergency 
lights  or  siren. 

History.  265,  §  583,  p.  549;  am.  and  redesig.  1991,  ch. 

1950  (E.S.),  ch.  15,  §  2,  p.  26;  am.  1970,  ch.  288,  §  7,  p.  739;  am.  1992,  ch.  Ill,  §  1,  p.  340; 

54,  §  1,  p.  133;  am.  1974,  ch.  27,  §  194,  p.  811;  am.  1997,  ch.  233,  §  1,  p.  682;  am.  1999,  ch. 

am.  1982,  ch.  95,  §  141,  p.  185;  am.  1988,  ch.  393,  §  1,  p.  1091;  am.  2006,  ch.  31,  §  2,  p.  94. 

STATUTORY  NOTES 

Prior  Laws.  gross  weight"  near  the  beginning  of  subsec- 

Former  §  40-511,  which  comprised  1899,  p.  tion  (D- 

392,  §  1;  reen.  R.C.,  §  886;  am.  1911,  ch.  60,  Compiler's  Notes 

§  1   p.  161;  reen.  C.L.,  §  886;  C.S.,  §  1322;  This  section  was  formerly  compiled  as  §  67- 

I.C.A.,  §  39-411,  was  repealed  by  S.L.  1950  2927 
(1st.  E.S.),  ch.  87,  §  24,  p.  117. 

A          ,  Effective  Dates. 

^    o^ntS*      „  ,       ,  Section  586  of  SL-  1988>  ch-  265  provided 

Ine  2006  amendment,  by  ch.  31,  inserted      that  the  act  should  take  effect  on  and  after 
or  registered  gross  weight,  or  operated  at  a      January  1,  1989. 

40-512.  Penalties.  —  Any  person  failing  to  stop  at  any  port  of  entry  or 
checking  station  when  so  required  by  the  provisions  of  section  40-511,  Idaho 
Code,  or,  failing  to  submit  to  the  inspection,  grading  or  weighing  required  by 
any  law  of  the  state  of  Idaho,  shall  be  guilty  of  a  misdemeanor. 

History.  54,  §  2,  p.  133;  am.  and  redesig.  1991,  ch.  288, 

1950  (E.S.),  ch.  15,  §  3,  p.  26;  am.  1970,  ch.      §  8,  p.  739. 
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STATUTORY  NOTES 

Cross  References.  I.C.A.,  §  39-412,  was  repealed  by  S.L.  1950 

Penalty  for  misdemeanor  when  not  other-  (1st.  E.S.),  ch.  87,  §  24,  p.  117. 

wise  provided,  §  18-113. 

Compiler's  Notes. 

Prior  Laws.  This  section  was  formerly  compiled  as  §  67- 

Former  §  40-512,  which  comprised  R.S.,  2928 

§  874;  reen.  R.C.  &  C.L.,  §  887;  C.S.,  §  1323; 

JUDICIAL  DECISIONS 

Cited  in:  State  v.  Hahn,  92  Idaho  265,  441 
R2d  714  (1968). 

40-513.    Veterans  memorial  centennial  bridge  established.  —  The 

Bennett  Bay  bridge  located  on  interstate  highway  1-90  in  Kootenai  county 
shall  be  designated  as  the  "Veterans  Memorial  Centennial  Bridge"  to  honor 
those  persons  who  served  in  the  armed  forces  during  periods  of  wartime  as 
defined  by  congress.  The  transportation  department  shall  erect  suitable 
signs  so  designating  the  bridge  as  the  veterans  memorial  centennial  bridge. 

History. 

I.C.,  §  40-513,  as  added  by  1992,  ch.  105, 
§  1,  p.  326. 

STATUTORY  NOTES 

Prior  Laws.  reen.  C.L.,  §  887a;  C.S.,  §  1324;  I.C.A.,  §  39- 

Former  §  40-513,  which  comprised,  (R.C,  413),  was  repealed  by  S.L.  1950  (1st.  E.S.),  ch. 
§  887a,  as  added  by  1911,  ch.  60,  §  3,  p.  168;      87,  §  24,  p.  117. 

40-513A.  Designation  of  the  I.B.  Perrine  Bridge.  —  The  bridge 
spanning  the  Snake  River  Canyon  on  U.S.  Highway  93  south  of  Interstate 
Highway  84  near  the  city  of  Twin  Falls,  Idaho,  shall  be  designated  as  the 
"LB.  Perrine  Bridge"  to  honor  LB.  Perrine  for  his  part  as  founder  and  father 
of  the  Twin  Falls  area.  His  dream  for  agriculture  and  his  efforts  to  bring 
water  to  the  valley  set  in  motion  the  development  we  see  today.  The 
transportation  department  shall  erect  suitable  signs  so  designating  the 
bridge  as  the  "LB.  Perrine  Bridge." 

History. 

I.C.,  §  40-513A,  as  added  by  2000,  ch.  197, 
§  1,  p.  488. 

40-513B.  Portion  of  U.S.  Highway  95  designated  as  Stu  Dopf 
Memorial  Highway.  —  That  portion  of  United  States  Highway  95  through 
the  canyon  between  Midvale  and  Cambridge  shall  be  known  and  designated 
as  the  "Stu  Dopf  Memorial  Highway"  in  honor  of  the  journalist  who  was 
interested  in  increasing  the  ease  and  safety  of  travel  along  U.S.  Highway  95. 
The  Idaho  transportation  department  shall  identify  areas  suitable  for 
posting  markers  along  that  portion  of  U.S.  Highway  95  indicating  its 
designation  as  the  Stu  Dopf  Memorial  Highway. 
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History. 

I.C.,  §  40-513B,  as  added  by  2001,  ch.  352, 
§  1,  p.  1234. 

40-513C.  Designation  of  purple  heart  trail.  —  That  portion  of 
interstate  highway  1-90  located  in  Idaho  is  the  Idaho  portion  of  the  national 
purple  heart  trail.  The  Idaho  transportation  department  shall  design  and 
construct  signs  indicating  the  highway  number,  the  designation  as  the 
purple  heart  trail,  and  any  other  appropriate  information.  The  department 
shall  erect  a  sign  at  each  end  of  the  highway  and  markers  at  intermediate 
sites  along  the  highway  that  the  department  determines  are  appropriate. 
The  department  is  required  to  design,  construct,  and  erect  the  signs  and 
markers  only  to  the  extent  that  moneys  are  provided  for  this  purpose 
through  private  donations,  grants,  awards  or  other  moneys. 

History. 

I.C.,  §  40-513C,  as  added  by  2008,  ch.  215, 
§  1,  p.  671. 

STATUTORY  NOTES 

Compiler's  Notes.  http://www.purpleheart.org/PHtrail/Default 

For  more  on  national  purple  heart  trail,  see      aspx. 

40-513D.  State  highway  3  designated  as  North  Idaho  Medal  of 
Honor  Highway.  —  State  highway  3,  connecting  U.S.  highway  12  near 
Spalding  with  interstate  90  near  Rose  Lake,  shall  be  designated  as  the 
"North  Idaho  Medal  of  Honor  Highway"  to  honor  Idahoans  awarded  the 
congressional  medal  of  honor  for  their  service  in  our  armed  forces.  The  Idaho 
transportation  department  shall  identify  areas  suitable  for  posting  markers 
along  state  highway  3  indicating  its  designation  as  the  "North  Idaho  Medal 
of  Honor  Highway." 

History. 

LC,  §  40-513D,  as  added  by  2011,  ch.  48, 
§  1,  p.  114. 

40-514.  Public  transportation  services  —  Public  transportation 
services  advisory  council  created  —  Interagency  working  group 
created  —  Department  support.  —  (1)  All  state  agencies  except  the 
department  of  education,  and  all  public  entities  that  use  public  funds  to 
provide  public  transportation  services  within  the  state  shall  report  not  less 
often  than  semiannually  to  the  department  the  amount  of  funding  ex- 
pended, audits  conducted,  the  number  of  passengers  carried,  the  agency 
vehicles  used  and  the  vehicle  miles  driven  to  provide  transportation  for 
Idaho  citizens.  Upon  receipt  of  such  information,  the  department  shall: 

(a)  Develop  a  uniform  data  collection  and  reporting  system;  information 
from  said  system  shall  be  submitted  annually  to  the  joint  finance- 
appropriations  committee  of  the  Idaho  legislature;  and  as  public  informa- 
tion, it  shall  also  be  available  upon  request; 

(b)  In  cooperation  with  other  state  agencies  and  public  entities,  develop  a 
comprehensive  plan  for  public  transportation;  and 
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(c)  Provide  assistance  to  operators  of  local  and  regional  transportation 
systems  that  are  consistent  with  public  program  objectives  of  the  state 
plan. 

(2)  There  is  hereby  created  the  public  transportation  advisory  council  to 
advise  the  Idaho  transportation  department  on  issues  and  policies  regard- 
ing public  transportation  in  Idaho.  The  council  shall  participate  in  planning 
activities,  identify  transportation  needs,  and  promote  coordinated  transpor- 
tation systems.  Before  setting  programs  and  priorities,  the  council  shall 
seek  pertinent  information,  facts  and  data  from  local  governments,  agencies 
and  providers  regarding  rural  public  transportation  issues. 

The  advisory  council  shall  be  composed  of  six  (6)  members  appointed  by 
the  Idaho  transportation  board.  Appointed  members  shall  be  representa- 
tives of  local  governments  and  agencies,  private  organizations,  citizen 
groups  and  private  providers  that  have  an  interest  in  public  transportation, 
and  people  with  disabilities  and  the  elderly  who  utilize  public  transporta- 
tion. The  board  shall  appoint  said  members  from  recommendations  submit- 
ted by  said  organizations,  groups,  providers,  users  and  state  agencies  in 
each  district.  One  (1)  member  shall  be  appointed  from  each  of  the  six  (6) 
transportation  department  director  districts  as  provided  in  section  40-303, 
Idaho  Code.  The  term  of  each  member  shall  be  three  (3)  years  and  the  initial 
appointments  to  the  council  shall  be  such  that  two  (2)  members  shall  be 
appointed  each  year  thereafter. 

The  council  is  authorized  to  meet  three  (3)  times  per  year  with  additional 
meetings  as  authorized  by  the  board. 

Members  of  the  advisory  council  shall  be  reimbursed  according  to  the 
provisions  of  section  59-509(g),  Idaho  Code. 

(3)  The  director  of  the  Idaho  transportation  department  together  with  the 
directors  of  the  affected  state  agencies  shall  establish  an  interagency 
working  group  to  advise  and  assist  the  department  in  analyzing  public 
transportation  needs,  identifying  areas  for  coordination,  and  developing 
strategies  for  eliminating  procedural  and  regulatory  barriers  to  coordina- 
tion at  the  state  level.  The  group  shall  undertake  detailed  work  assignments 
related  to  transportation  services  which  promote  cooperation  and  collabo- 
ration among  systems. 

The  working  group  shall  be  composed  of  a  representative  from  the  office  of 
the  governor  and  one  (1)  staff  representative  from  each  of  the  following 
agencies  which  expend  public  funds  for  transportation  services  or  associa- 
tions representing  public  transportation  interests: 

(a)  Idaho  commission  on  aging; 

(b)  Idaho  head  start  association; 

(c)  Two  (2)  representatives  from  the  Idaho  department  of  health  and 
welfare,  one  (1)  of  whom  shall  represent  the  division  of  medicaid; 

(d)  Idaho  department  of  education; 

(e)  Idaho  transportation  department; 

(f)  Community  transportation  association; 

(g)  Idaho  council  on  developmental  disabilities; 
(h)  Division  of  vocational  rehabilitation;  and 

(i)  Idaho  department  of  labor,  workforce  development  council. 
Ex  officio  members  may  be  appointed  to  the  group  as  deemed  necessary. 
Members  of  the  working  group  representing  state  agencies  shall  be  reim- 
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bursed  by  their  respective  agencies  according  to  the  provisions  of  section 
59-509(b),  Idaho  Code. 

(4)  The  interagency  working  group  established  in  subsection  (3)  of  this 
section  shall: 

(a)  Meet  at  least  once  in  each  calendar  quarter;  and 

(b)  Discuss  all  agenda  items  submitted  to  it  by  any  member  of  the  group; 
and 

(c)  Provide  notice  of  each  meeting  at  least  two  (2)  weeks  in  advance  of  the 
meeting;  and 

(d)  Annually  elect  a  chairman  from  among  its  members;  such  person 
shall  not  serve  consecutive  terms  as  chairman. 

(5)  The  department  shall  provide  the  administrative  support  required  by 
the  council  and  the  interagency  working  group. 

History.  §  4,  p.  447;  am.  1996,  ch.  35,  §  2,  p.  88;  am. 

I.C,  §  40-514,  as  added  by  1992,  ch.  149,      2000,  ch.  417,  §  2,  p.  1328. 

STATUTORY  NOTES 

Cross  References.  414,  was  repealed  by  S.L.  1985,  ch.  253,  §  1, 

Commission  on  aging,  §  67-5001  et  seq.  effective  July  1,  1985. 

Department  of  education,  §  33-125. 

Department  of  health  and  welfare,  §  56-  Compiler  s  Notes. 

1001  et  sea  more  on  Idaho  head  start  association, 

a,   .             -i       j      i            .   i  j.    ,.i'i-  see  http://idahoheadstartassoc.net. 

*  !™?UI1     °n  devel°Pmental  Usabilities,  For  £ore  on  medicaid  in  idaho,  see  http:// 

$  67-6701  et  seq.  www.healthandwelfareAdaho.gov   /    ?Tabid= 

Workforce  development  council,  §  72-1336.  123. 

p  .  For  more  on  community  transportation  as- 

Fmor  Laws.  sociation  of  Idaho,  see  http://ctai.org. 

Former  §  40-514,  which  comprised  R.C.  For  more  on  Idaho  division  of  vocational 

§  887b,  as  added  by  1911,  ch.  60,  §  3,  p.  169;  rehabilitation,    see    http://www.vr.idaho.gov/ 

reen.  C.L.  §  887b;  C.S.  §  1325;  I.C.A.,  §  39-  index.shtml. 

40-515  —  40-520.  Highway  condition  report  —  Financial  condition 
report  —  Contracts  for  repair  of  highways  —  Contrac- 
tor's duties  —  Failure  to  perform  —  Allowance  of 
contractor's  claims.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  §  1;  reen.  R.C.  &  C.L,  §  888;  C.S.,  §  1328; 

The  following  sections  comprising  part  of  I.C.A.  §  39-417 

former  chapter  5  of  title  40  were  repealed  by  '^L  1000       -.cm  &  o           10ftn       -ma 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985:  40'518- 1893>  P- 184>  §  2>  reen'  1899>  P- 127> 

40-515.  R.C,  §  887c,  as  added  by  1911,  ch.  §  16;  am.  1907,  p.  163,  §  2;  reen.  R.C.  &  C.L., 

60,   §  3,  p.   169;  reen.   C.L,   §  887c;  C.S,  §  889;  C.S,  §  1329;  I.C.A,  §  39-418. 

I  29^  61CA"'  §  39"415;  am'  19?4'  °h'  12y  40-519. 1893,  p.  184,  §  2;  reen.  1899,  p.  127, 

40^6.  R.C,  §  887d,  as  added  by  1911,  ch.  §  16>  am'  1907>  P- 163>  §  2>  reen"  RC"  &  CL- 

60,   §  3,  p.   169;  reen.   C.L,   §  887d;  C.S,  §  890;  C.S,  §  1330;  I.C.A,  §  39-419. 

§  1327;  I.C.A,  §  39-416.  40-520. 1893,  p.  184,  §  2;  reen.  1899,  p.  127, 

40-517.  1893,  p.  184,  §  2;  am.  1895,  p.  22,  §  16;  am.  1907,  p.  163,  §  2;  reen.  R.C.  &  C.L, 

§  1;  reen.  1899,  p.  127,  §  3;  am.  1907,  p.  163,  §  891;  C.S,  §  1331;  I.C  A,  §  39-420. 
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40-521,    Collection  of  poll  tax  in  contract  districts,  [Repealed.] 

STATUTORY  NOTES 


Compiler's  Notes. 

This  section,  which  comprised  S.L.  1893,  p. 
184,  §  2;  reen.  1899,  p.  127,  §  16;  am.  1907,  p. 


163,  §  2;  reen.,  R.C.  &  C.L.,  §  892;  C,S., 
§  1332;  I.C.A.,  §  39-421,  was  repealed  by  S.L. 
1949,  ch.  39,  §   1. 


40-522  —  40-527.  Every  city  a  road  district  —  Powers  and  duties  of 
city  council  or  board  of  trustees  —  Sign  posts,  erection 
—  Penalty  for  defacing  or  destroying  —  County  and 
district  boards  —  Cooperation  with  state  —  Sidewalks 
or  side  paths  —  Curb  construction  standards  —  Curb 
ramps  for  the  physically  handicapped.  [Repealed.] 

STATUTORY  NOTES 


Compiler's  Notes. 

The  following  sections  comprising  part  of 
former  chapter  5  of  title  40  were  repealed  by 
S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985: 

40-522.  1885,  p.  162,  §  43;  R.S.,  §  887;  am. 
1895,  p.  132,  §  1;  reen.  1899,  p.  270,  §  1; 
reen.  R.C.  &  C.L.,  §  893;  C.S.,  §  1333;  LC.A, 
§  39-422. 

40-523.  1917,  ch.  95,  §  1,  p.  326;  reen.  C.L., 
§  893a;  C.S.,  §  1334;  I.C.A.,  §  39-423. 

40-524.  1917,  ch.  95,  §  2,  p.  327;  compiled 


and  reen.  C.L.,  §  893b;  C.S.,  §  1335;  I.C.A., 
§  39-424;  am.  1950  (E.S.),  ch.  87,  §  22,  p.  117; 
am.  1951,  ch.  161,  §  1,  p.  356;  am.  1974,  ch. 
12,  §  30,  p.  61. 

40-525.  1923,  ch.  181,  §  1,  p.  281;  I.C.A., 
§  39-425;  am.  1974,  ch.  12,  §  31,  p.  61. 

40-526. 1.C.A.,  §  39-426,  as  added  by  1939, 
ch.  112,  §  1,  p.  190;  am.  1974,  ch.  12,  §  32,  p. 
61. 

40-527.  I.C.,  §  40-527,  as  added  by  1975, 
ch.  210,  §  1,  p.  582. 


CHAPTER  6 

COUNTY  COMMISSIONERS  AND  HIGHWAY 
OFFICERS 


SECTION 

40-601 


Districts  established  by  commission- 
ers. 

Boundaries. 

County  highways  recommended  by 
commissioners  —  Approved  by 
board. 

Duties  and  powers  of  commissioners. 

Laying  out  of  new  highways  —  Wid- 
ening, changing,  or  straight- 
ening existing  highways  — 
Purchase  of  rights-of-way  by 
agreement. 

Condemnation  of  rights-of-way. 

County  and  highway  district  high- 
way system  construction, 
maintenance  and  right-of-way 
costs  borne  by  the  responsible 
county  or  highway  district  — 
Exceptions. 
40-608.  Record  of  highway  proceedings. 


40-602. 
40-603. 


40-604. 
40-605. 


40-606. 
40-607. 


SECTION. 

40-609.  Contracts  to  use  dams  as  highways. 

40-610.  Report  of  condition  of  highways  — 
Filing. 

40-611.  Report  of  financial  condition  —  Pub- 
lication. 

40-612.  Commissioners  —  Highway  con- 
tracts. 

40-613.  Jurisdiction  in  adjoining  counties. 

40-614.  Service  of  notice  on  chairman  or  clerk 
of  commissioners  of  adjoining 
county. 

40-615.  County  and  district  boards  —  Coop- 
eration with  state. 

40-616.  Sidewalks  or  side  paths. 

40-617.  Contracts  for  repair  of  highways. 

40-618.  Appointment  of  county  director  of 
highways. 

40-619.  Duties  and  powers  of  county  director 
of  highways. 


40-601.  Districts  established  by  commissioners.  —  Whenever  the 
commissioners  of  any  county  shall  have  caused  to  be  described  by  an  order 
made  and  entered  upon  its  records  any  defined  portion  of  contiguous 
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territory,  located  wholly  within  the  county,  for  the  construction,  improve- 
ment or  repair  of  highways  pursuant  to  the  provisions  of  law,  each  defined 
portion  of  contiguous  territory  is  recognized  as  a  legal  taxing  district  and 
body  politic  of  this  state  and  as  a  highway  district  for  highway  purposes. 

History. 

I.C.,  §  40-601,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 
Prior  Laws.  am.  1912,  ch.  4,  §  1,  p.  8;  am.  1915,  ch.  52,  p. 

162TS. r^1^^  ?'     139;  reen-  CL"  §  894;  am* 1919> Ch*  185>  p- 

162,  §  20,  R.S    §  880  am  1901  p.  297,  §  1;      566;  reen.  C.S.,  §  1336;  I.C.A.,  §  39-501,  was 
reen.  R.C    §  894;  am  1911,  ch.  44,  §§  1,  2,  p.      repealed  b    sx>  1949  ch  39  '§  L 
101;  am.  1911,  ch.  60,  §  1,  subd.  894,  p.  162;  '  * 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  146. 

40-602.  Boundaries.  —  The  boundaries  of  each  highway  district  shall 
be  the  same  as  are  described  by  metes  and  bounds  or  other  legal  description 
upon  the  minutes  or  records  of  the  commissioners  of  the  respective  county 
and  upon  copies  of  those  records  duly  certified. 

History. 

I.C.,  §  40-602,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  46;  reen.  C.L.,  §  895;  C.S.,  §  1337;  I.C  A 

Former  §  40-602    which  comprised  R.S  §  39-502,  was  repealed  by  S.L.  1949,  ch.  39, 

§  881;  reen.  R.C,  §  895;  am.  1911,  ch.  60,  &  1 
§  1,  subd.  895,  p.  162;  am.  1912,  ch.  9,  §  2,  p. 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  148. 

40-603.  County  highways  recommended  by  commissioners  — 
Approved  by  board.  —  The  commissioners  of  each  county  shall  recom- 
mend highways  for  the  county  highway  system  to  the  board  at  least  once  a 
year  and  in  a  manner  and  form  to  be  prescribed  by  the  board.  All 
recommendations  shall  clearly  show  which  highways  are  improved  high- 
ways and  which  are  unimproved.  All  recommendations  must  be  approved  by 
the  board  before  they  shall  constitute  the  official  highway  system  of  the 
county.  The  board  may  require  commissioners  to  submit  financial  and 
operating  data  as  it  may  deem  necessary  to  assist  it  in  determining  what 
highways  should  properly  be  included  in  the  respective  county  highway 
systems. 
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History. 

I.C.,  §  40-603,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1986,  ch.  328,  §  6,  p.  803. 

STATUTORY  NOTES 

Prior  Laws.  §   1,  p.  162;  reen.  C.L.,  §  896;  C.S.,  §   1338; 

Former  §  40-603,  which  comprised  R.S.,      am.  1921,  ch.  161,  §  4,  p.  354;  I.C.A.,  §  39- 

§  882;  reen.  R.C.,  §  896;  am.  1911,  ch.  60,      503,  was  repealed  by  S.L.  1985,  ch.  253,  §  1. 

40-604,  Duties  and  powers  of  commissioners*  —  Commissioners 
shall: 

(1)  Exercise  general  supervision  over  all  highways  in  the  county  highway 
system,  including  their  location,  design,  construction,  reconstruction,  repair 
and  maintenance,  and  develop  general  policies  regarding  highway  matters. 

(2)  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened  and  worked, 
any  highways  or  public  rights-of-way  as  are  necessary  for  public  conve- 
nience under  the  provisions  of  sections  40-202  and  40-203A,  Idaho  Code. 

(3)  Cause  to  be  recorded  all  highways  and  public  rights-of-way  within 
their  highway  system. 

(4)  Have  authority  to  abandon  and  vacate  any  highway  or  public  right- 
of-way  within  their  highway  system  under  the  provisions  of  section  40-203, 
Idaho  Code. 

(5)  Designate  county  highways,  or  parts  of  them,  as  controlled-access 
highways  and  regulate,  restrict  or  prohibit  access  to  those  highways  so  as 
best  to  serve  the  traffic  for  which  the  facility  is  intended. 

(6)  Have  authority  to  make  agreements  with  any  incorporated  city,  other 
county,  a  highway  district,  the  state,  or  the  United  States,  its  agencies, 
departments,  bureaus,  boards,  or  any  government  owned  corporation  for  the 
construction,  reconstruction,  or  maintenance  of  the  county's  highway  sys- 
tem by  those  entities  or  for  the  construction,  reconstruction,  or  maintenance 
of  the  highway  systems  of  those  entities  by  the  county's  highway  organiza- 
tion. The  county  shall  compensate  or  be  compensated  for  the  fair  cost  of  the 
work  except  as  otherwise  specifically  provided  in  this  title. 

(7)  Contract,  purchase,  or  otherwise  acquire  the  right-of-way  over  private 
property  for  the  use  of  county  highways  and  for  this  purpose  may  institute 
proceedings  under  the  code  of  civil  procedure. 

(8)  Levy  an  ad  valorem  tax  to  be  paid  into  the  county  highway  fund  and 
cause  the  tax  collected  each  year  to  be  paid  into  that  fund  and  kept  by  the 
treasurer  as  a  separate  fund.  When  all  of  the  territory  of  a  county  is  included 
in  one  (1)  or  more  highway  districts  the  commissioners  shall  not  make  any 
levy  for  general  highway  purposes. 

(9)  Audit  and  draw  warrants  on  the  county  highway  fund  required  for 
payment  for  rights-of-way  improvement. 

(10)  Rename  any  highway  within  the  county,  excepting  those  situated 
within  the  territorial  limits  of  incorporated  cities,  when  the  renaming  will 
eradicate  confusion. 

(11)  Cause  guide  posts  properly  inscribed  to  be  erected  and  maintained 
on  designated  highways. 

(12)  Exercise  other  powers  as  may  be  prescribed  by  law. 

[(13)1(14)  By  July  1,  2000,  and  every  five  (5)  years  thereafter,  the 
commissioners  shall  have  published  in  map  form  and  made  readily  available 
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the  location  of  all  public  rights-of-way  under  their  jurisdiction.  The  commis- 
sioners of  a  district  may  be  granted  an  extension  of  time  with  approval  of  the 
legislature  by  adoption  of  a  concurrent  resolution. 


History. 

LC.,  §  40-604,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1986,  ch.  328,  §  7,  p.  803;  am. 


1988,  ch.  117,  §  1,  p.  215;  am.  1993,  ch.  412, 
§  7,  p.  1505;  am.  1998,  ch.  154,  §  1,  p.  528; 
am.  1998,  ch.  184,  §  2,  p.  673. 


STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-604,  which  comprised  R.S., 
§  883;  reen.  R.C.,  §  897;  am.  1911,  ch.  60, 
§  1,  p.  163;  reen.  C.L.  §  897;  C.S,  §  1339; 
I.C.A.,  §  39-504,  was  repealed  by  S.L.  1950 
(1st  E.S.),  ch.  87,  §  24,  p.  117. 

Amendments. 

This  section  was  amended  by  two  1998  acts 
—  ch.  154,  §  1  and  ch.  184,  §  2,  both  effective 
July  1,  1998,  which  do  not  conflict  and  have 
been  compiled  together.  However,  the  two  acts 
added  and  redesignated  subsections  differ- 
ently. The  compiler  has  attempted  to  resolve 
these  differences  by  letting  stand  the  deletion 
of  subsection  (7)  of  ch.  154  and  the  accompa- 
nying redesignations  of  subsections  (8) 
through  (13)  as  subsections  (7)  through  (12) 
and  bracketing  the  addition  of  subsection  (14) 
by  ch.  184  as  subsection  [(13)3. 


The  1998  amendment,  by  ch.  154,  §  1, 
deleted  former  subdivision  (7),  which  read, 
"Let  out  by  contract  the  improvement  of  high- 
ways, the  construction  and  repair  of  bridges 
or  other  adjuncts  to  highways,  when  the 
amount  of  work  to  be  done  by  contract  exceeds 
five  hundred  dollars  ($500).  At  least  twenty- 
five  percent  (25%)  of  the  fund  collected  in  any 
highway  division  must  be  expended  within 
the  division  in  which  the  fund  was  collected," 
redesignated  the  remaining  subdivisions  ac- 
cordingly, inserted  "(1)"  in  present  subdivision 
(8),  and  hyphenated  "right-of-way"  through- 
out the  section. 

The  1998  amendment,  by  ch.  184,  §  2,  in 
subdivision  (8),  inserted  "(1),"  added  subdivi- 
sion (14)  (now  [(13)]),  and  hyphenated  "right- 
of-way"  throughout  the  section. 


JUDICIAL  DECISIONS 


Abandonment  of  Highway. 

Because  §  40-1614  does  not  contain  the 
requirement  of  a  finding  that  a  road  is  in  the 
"public  interest,"  the  interpretation  of  §  40- 
1614  is  not  binding  on  subsection  (4)  of  this 
section  and  the  requirement  of  formal  action 
by  means  of  a  finding;  thus,  the  court  rejected 
property  owners'  argument  that  §  40-1614 
supported  a  valid  abandonment  of  a  road  by  a 
county  when  it  rejected  a  request  for  mainte- 
nance of  the  road.  Farrell  v.  Bd.  of  Comm'rs, 
138  Idaho  378,  64  P.3d  304  (2002). 

County  had  not  abandoned  a  road  by  formal 
action,  pursuant  to  §  40-501,  even  though  the 


road  was  not  identified  as  part  of  the  county 
road  system,  because  an  action  where  the  city 
rejected  a  claim  to  maintain  the  road  did  not 
amount  to  a  finding,  as  required  by  subsection 
(4),  that  the  abandonment  of  the  road  was  in 
the  public  interest.  Farrell  v.  Bd.  of  Comm'rs, 
138  Idaho  378,  64  R3d  304  (2002). 

Cited  in:  French  v.  Sorensen,  113  Idaho 
950,  751  R2d  98  (1988);  Bingham  v.  Franklin 
County,  118  Idaho  318,  796  R2d  527  (1990); 
Schneider  v.  Howe,  142  Idaho  767,  133  P.3d 
1232  (2006). 


Decisions  Under  Prior  Law 
Analysis 


Abandonment  of  bridges. 
Abandonment  of  highway. 
Acceptance  and  use  as  highway. 
Acquisition  of  lands. 
Cost  of  improvements. 
Crops,  county  liable  for  destruction. 
Levy  of  road  tax. 
Liability  for  torts. 
Liability  of  commissioners. 
Payment  of  proceeds  to  municipality. 
Street  naming  and  numbering. 
Vacancies  in  office. 
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Abandonment  of  Bridges. 

Abandonment  of  a  bridge  must  have  been 
by  ordinance,  which  in  this  context  means 
some  formal  action.  Nicolaus  v.  Bodine,  92 
Idaho  639,  448  R2d  645  (1968). 

Abandonment  of  Highway. 

An  abandonment  of  the  original  site  of  a 
highway  constituted  an  abandonment  of  the 
site  of  the  highway  actually  used  which  had 
been  little  used  and  was  not  kept  in  repair. 
Kootenai  County  v.  Kinman,  56  Idaho  1,  47 
R2d  887  (1935). 

Acceptance  and  Use  as  Highway. 

Where  in  an  action  by  plaintiff  residents  of 
any  unincorporated  area  of  a  county  to  have 
certain  roads  declared  public  highways  and  to 
require  the  county  to  maintain  the  roads,  the 
evidence  showed  that  the  county  had  regu- 
larly maintained  the  roads  for  approximately 
nine  years,  that  the  roads  had  been  exten- 
sively used  by  the  general  public,  and  that  the 
sales  of  several  lots  within  the  area  had  been 
made  with  particular  reliance  upon  several 
written  representations  made  by  various 
members  of  the  board  of  county  commission- 
ers that  the  roads  would  be  maintained  by  the 
county,  the  trial  court  erred  in  granting  sum- 
mary judgment  for  the  county  because  a  sub- 
stantial fact  issue  existed  as  to  whether  the 
county  had  accepted  the  roads.  Pugmire  v. 
Johnson,  102  Idaho  882,  643  P.2d  832  (1982). 

Acquisition  of  Lands. 

A  county  had  plenary  power  to  acquire 
lands  for  highway  purposes  by  purchase  as 
well  as  by  condemnation.  Bel  v.  Benewah 
County,  60  Idaho  791,  97  P.2d  397  (1939). 

Cost  of  Improvements. 

Ordinary  and  usual  expense  of  keeping 
roads  and  bridges  in  repair  cannot  be  paid  out 
of  a  bond  issue,  but  expense  of  a  systematic 
improvement  of  roads  and  bridges  may  be 
paid  out  of  a  bond  issue.  Independent  Hwy. 
Dist.  No.  2  v.  Ada  County,  24  Idaho  416, 134  P. 
542  (1913). 

Crops,  County  Liable  for  Destruction. 

Where  a  county  agreed,  as  part  of  consider- 
ation to  acquire  highway  lands,  to  construct 
fences,  and  the  agreement  required  such  con- 
struction prior  to  the  building  of  the  highway, 
which  the  county  failed  to  do,  such  failure 
constituted  a  violation  of  the  contract  and 
made  the  county  liable  to  the  vendor  for  crops 
destroyed  by  animals  entering  in  upon  his 
premises  as  a  result  of  the  failure  to  construct 
the  fences.  Bel  v.  Benewah  County,  60  Idaho 
791,  97  P.2d  397  (1939). 

Levy  of  Road  Tax. 

General  levy  for  roads  should  be  estimated 
and  determined  by  commissioners,  and  their 
action  was  not  subject  to  review  in  a  proceed- 
ing for  contempt  for  failure  to  obey  writ  of 


mandate.  Potlatch  Lumber  Co.  v.  Board  of 
County  Comm'rs,  29  Idaho  516,  160  P.  260 
(1916). 

Liability  for  Torts. 

The  fact  that  former  law  made  all  highway 
districts  agents  of  the  state  did  not  thereby 
render  them  immune  from  liability  for  torts. 
Mason  v.  Hillsdale  Hwy.  Dist.,  65  Idaho  833, 
154  P.2d  490  (1944). 

Liability  of  Commissioners. 

County  commissioners  were  not  individu- 
ally liable  for  injuries  sustained  by  reason  of 
defective  highways.  Worden  v.  Witt,  4  Idaho 
404,  39  P.  1114  (1895);  Youmans  v.  Thornton, 
31  Idaho  10,  168  P.  1141  (1917). 

Payment  of  Proceeds  to  Municipality. 

Where  town  or  village  is  a  separate  road 
district,  twenty-five  per  cent  (25%)  of  money 
realized  on  property  road  tax  levied  by  county 
commissioners  on  property  in  such  town  or 
village  must  be  turned  over  to  said  town  or 
village  to  be  expended  by  town  or  village 
authorities.  City  of  Genesee  v.  Latah  County, 
4  Idaho  141,  36  P.  701  (1894). 

Municipality  need  not  put  in  a  claim  for  the 
percentage  of  road  tax  which  should  be  paid  to 
it,  but  such  percentage  should  be  paid  without 
claim  being  made.  Village  of  Mountainhome  v. 
Elmore  County,  9  Idaho  410,  75  P.  65  (1904). 

Street  Naming  and  Numbering. 

Since  the  purposes  of  the  Local  Planning 
Act  (§  67-6501  et  seq.)  and  the  duties  of  those 
charged  with  its  administration  are  closely 
related  to  the  planning  and  zoning  functions 
that  have  been  the  domain  of  cities  and  coun- 
ties, since  of  necessity  these  functions  tran- 
scend the  boundaries  of  local  special  purpose 
districts,  since  former  law  was  amended  to 
add  to  the  duties  of  the  county  commissioners 
the  duty  to  rename  streets  and  highways 
within  the  county  by  proper  ordinance,  since 
§§  50-1301  —  50-1329  governing  the  filing  of 
subdivision  plats  provide  that  all  plats  must 
be  presented  to  the  proper  governing  body  of  a 
city  and/or  county  for  approval  and  each  plat 
must  show  all  the  streets  and  have  them 
named,  since  nothing  in  the  Planning  Act 
suggests  a  legislative  intent  for  the  planning 
and  standard  setting  of  the  act  in  respect  to 
highways  to  flow  to  highway  districts  by  rea- 
son of  the  language  of  former  law  that  pro- 
vided for  general  powers  and  duties  of  board 
of  county  commissioners  and  since  §  67-6501 
et  seq.  were  enacted  after  §§  40-1611  and 
40-1615,  the  Local  Planning  Act  gives  a 
county  the  authority  to  set  standards  for 
street  naming  and  address  numbering  within 
the  boundaries  of  a  local  highway  district. 
Worley  Hwy.  Dist.  v.  Kootenai  County,  104 
Idaho  833,  663  P.2d  1135  (Ct.  App.  1983). 

Vacancies  in  Office. 

Board  of  county  commissioners  have  ap- 
pointive power  to  fill  office  of  road  overseer 
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when     it     becomes     vacant.     Meservey     v.       Grice  v.  Clearwater  Timber  Co.,  20  Idaho  70, 
Gulliford,  14  Idaho  133,  93  P.  780  (1908);      117  P.  112  (1911). 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  AX.R.  —  Abutting  owner's  right  to  dam- 

Streets  and  Bridges  §  12  et  seq.  ages  for  limitation  of  access  caused  by  conver- 

C.J.S.  —  39A  C.J.S.,  Highways,  §  27  et      sion  of  conventional  road  into  limited-access 

Se<J-       to    „.  ,  '       „E    x  highway  42 A.L.R.3d  13. 

40  C.J.S.,  Highways,  §  375  et  seq. 

40-605.  Laying  out  of  new  highways  —  Widening,  changing,  or 
straightening  existing  highways  —  Purchase  of  rights-of-way  by 
agreement.  —  Commissioners  may  lay  out  new  highways  within  the 
county  as  they  determine  to  be  necessary.  The  right-of-way  of  any  highway 
shall  not  be  less  than  fifty  (50)  feet  wide,  except  in  exceptional  cases. 
Commissioners  may  also  change  the  width  or  location  or  straighten  lines  of 
any  highway  under  their  jurisdiction.  If,  in  the  laying  out,  widening, 
changing  or  straightening  of  any  highway  it  shall  become  necessary  to  take 
private  property,  the  commissioners  or  their  director  of  highways  shall 
cause  a  survey  of  the  proposed  highway  to  be  made,  together  with  an 
accurate  description  of  the  lands  required.  The  commissioners  shall  en- 
deavor to  agree  with  each  owner  for  the  purchase  of  a  right-of-way  over  his 
land  included  within  the  description.  If  they  are  able  to  agree  with  the 
owner,  the  commissioners  may  purchase  the  land  out  of  the  county  highway 
fund  under  their  control,  and  the  land  shall  then  be  conveyed  to  the  county 
for  the  use  and  purpose  of  highways. 

History. 

I.C.,  §  40-605,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws  p.  524;  reen.  C.L.,  §  900;  C.S.,  §  1340;  am. 

fe£  \^d,1ATI^£&      P21'  ch,_161,§  2,  p.354;  am.  1929,  ch.  90, 


JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Procedure  in  Establishing  Highways.  power  to  establish  highways  rests  in  legisla- 

In  order  that  act  of  county  commissioners  in  ture  and  right  may  be  exercised  only  in  such 

laying  out  highway  be  valid,  whether  upon  manner  as  legislature  provides.  Gooding  Hwy. 

public  domain  or  private  property,  board  must  Dist.  v.  Idaho  Irrigation  Co.,  30  Idaho  232, 164 

conform  to  law  giving  such  authority,   as  P.  99  (1917). 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  A.L.R.  —  Eminent  domain:  restrictive  cov- 

Streets  and  Bridges,  §  32  et  seq.  enant  or  right  to  enforcement  thereof  as 

C.J.S.  —  39A  C.J.S.,  Highways,  §  95  et  compensable  property  right.  4  A.L.R.3d  1137. 

seq. 
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40-606.  Condemnation  of  rights-of-way.  —  (1)  Whenever  the  com- 
missioners or  their  director  of  highways  shall  be  unable  to  agree  with  any 
person  for  a  parcel  of  land,  or  the  person  shall  be  unknown  or  a  nonresident 
of  the  county,  or  a  minor,  or  an  insane  or  incompetent  person,  the  commis- 
sioners or  director  of  highways  shall  have  the  right,  subject  in  case  of  the 
director  of  highways  on  the  order  of  the  commissioners,  to  begin  action  in 
the  name  of  the  county  in  the  district  court  to  condemn  the  land  necessary 
for  the  right-of-way  for  the  highway  under  the  provisions  of  chapter  7,  title 
7,  Idaho  Code.  An  order  of  the  commissioners,  entered  upon  their  minutes, 
that  the  land  sought  to  be  condemned  is  necessary  for  a  public  highway  and 
public  use  shall  be  prima  facie  evidence  of  the  fact. 

(2)  Any  lands  classified  as  omitted  lands  under  federal  legislation  shall  be 
governed  by  the  provisions  of  section  7-704A,  Idaho  Code. 

History. 

I.C.,  §  40-606,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  am.  1913,  ch.  153,  p.  522;  reen.  C.L.,  §  901; 

The  following  sections  comprising  part  of  C.S.,  §  1341;  I.C.A.,  §  39-506. 

former  chapter  6  of  title  40  were  repealed  by  40-607.  1901,  p.  78,  §  2;  am.  1907,  p.  572, 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985:  §  2;  am.  R.C.,  §  902;  reen.  C.L,  §  902;  C.S., 

40-606.  1901,  p.  78,  §  1;  am.  1907,  p.  572,  §  1342;  I.C.A.,  §  39-507. 

§  1;  reen.  R.C.,  §  901;  am.  1911,  ch.  60,  §  1,  40-608.  1901,  p.  78,  §  5;  reen.  R.C.  &  C.L., 

subd.  901,  p.  163;  am.  1912,  ch.  11,  §  1,  p.  47;  §  905;  C.S.,  §  1343;  I.C.A.,  §  39-508. 

RESEARCH  REFERENCES 

Am.  Jur.  —  26  Am.  Jur.  2d,  Eminent  Do-  A.L.R.  —  Abutting  owner's  right  to  dam- 
main,  §  67  et  seq.  ages  for  limitation  of  access  caused  by  conver- 

27  Am.  Jur.  2d,  Eminent  Domain,  §  414  et  sion  of  conventional  road  into  limited-access 

seq.  highway.  42  A.L.R.3d  13. 

C.J.S.  —  29A  C.J.S.,  Eminent  Domain, 
§§  30,  31,  256  et  seq. 

40-607.  County  and  highway  district  highway  system  construc- 
tion, maintenance  and  right-of-way  costs  borne  by  the  responsible 

county  or  highway  district  —  Exceptions.  —  The  costs  of  constructing, 
reconstructing,  maintaining  and  acquiring  rights-of-way  for  highways  in  a 
county  highway  system  and  a  highway  district  highway  system  shall  be 
borne  by  the  responsible  highway  jurisdiction.  This  section  shall  not  be 
construed  as  preventing  counties  and  highway  districts  from  contracting 
with  the  state  for  engineering  or  other  services  provided  just  compensation 
is  paid.  If  planning  or  engineering  studies  show  the  existence  of  a  need,  a 
county  or  highway  district  may  purchase,  condemn  or  otherwise  acquire 
new  or  additional  rights-of-way  for  a  new  alignment  of  or  improvement  of  an 
existing  alignment  of  an  extension  of  a  county  or  highway  district  rural 
major  collector  highway  through  cities  with  populations  of  less  than  five 
thousand  (5,000),  provided  the  extension  does  not  eliminate  access  to 
adjacent  property  owners.  A  county  or  highway  district  shall  have  jurisdic- 
tion, with  the  full  authority  to  construct,  maintain  and  control,  over  an 
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extension  of  a  rural  major  collector  highway  eligible  for  federal  highway 
funds  within  a  city,  when  the  city  population  is  less  than  five  thousand 
(5,000).  Counties  and  highway  districts  may  enter  into  any  mutual  agree- 
ment for  the  transfer  of  maintenance  and  control  of  the  rural  major  collector 
highway  extension  to  the  city.  A  county  or  highway  district  may  contract 
with  an  adjoining  county  or  highway  district  for  the  construction  and/or 
maintenance  of  any  part  of  its  highway  system. 

HiTSo°T  ,«  *A„  „  ,    ,  ,  §  2>  P-  586'  am>  1986>  ch-  328>  §  8>  P.  803;  am. 

LC,  §  40-607,  as  added  by  1985,  ch.  253,      1993,  ch.  127,  §  1,  p.  322. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-607  was  repealed.  See  Prior 
Laws,  §  40-606. 

40-608.  Record  of  highway  proceedings.  —  The  clerk  of  the  commis- 
sioners shall  keep  a  book  in  which  must  be  recorded  separately  all 
proceedings  of  the  commissioners  relative  to  each  highway  division,  includ- 
ing orders  laying  out,  altering,  and  opening  highways;  and  in  a  separate 
book  a  description  of  each  highway  division,  its  deputy  directors  of  high- 
ways, its  highways,  contracts,  and  all  other  matters  pertaining  to  them. 

History. 

LC,  §  40-608,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-608  was  repealed.  See  Prior 
Laws,  §  40-606. 

40-609.  Contracts  to  use  dams  as  highways.  —  Commissioners  are 
empowered  to  make  contracts  in  a  form  and  under  conditions  deemed  proper 
with  the  persons  or  corporations  owning  or  proposing  to  construct  any  dam 
across  any  river  in  the  state,  providing  for  the  use  of  the  dam  either  in  whole 
or  in  part,  or  in  a  general  or  limited  way  as  may  be  agreed  upon  for  a  public 
highway.  If  the  dam  and  proposed  highway  is  in  more  than  one  (1)  county, 
the  agreement  shall  be  executed  by  the  commissioners  of  each  county 
Contracts  for  the  use  as  a  public  highway  of  any  dam  to  be  constructed  may 
be  executed  prior  to  construction,  and  shall,  subject  to  the  terms  of  the 
contract,  be  public  highways. 

History. 

LC,  §  40-609,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

P*™*  Law,s'      Cftn       ,.  ,  §  H>1;  reen.  R.C.,  §  908;  am.  1911,  ch.  60, 

former  §  40-609,  which  comprised  R.S.,      §  1,  subd.  908,  p.  164;  am.  1912,  ch.  4,  §  2,  p. 
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9;  compiled  and  reen.  C.L.,  §  908;  C.S., 
§  1344;  I.C.A.,  §  39-509,  was  repealed  by  S.L. 
1949,  ch.  39,  §  1. 

RESEARCH  REFERENCES 
C.J.S.  —  40  C. J.S.,  Highways,  §  209  et  seq. 

40-610-  Report  of  condition  of  highways  —  Filing.  —  On  or  before 
the  first  day  of  November  in  each  year,  the  commissioners  shall  make  a 
report  of  the  condition  of  the  work,  construction,  maintenance  and  repair  of 
all  the  highways  within  the  county,  accompanied  by  a  map  or  maps  of  them, 
together  with  any  other  facts  necessary  for  establishing  generally  the 
situation  and  condition  of  highways  within  the  county.  The  report  shall  be 
made  in  duplicate,  one  (1)  copy  to  be  filed  in  the  office  of  the  board  and  one 
(1)  with  the  clerk  of  the  commissioners. 

History. 

I.C.,  §  40-610,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  reen.  C.L.,  §  908a;  C.S.,  §  1345;  I.C.A,  §  39- 

Former  §  40-610,  which  comprised  R.C.,      510,  was  repealed  by  S.L.  1949,  ch.  39,  §  1. 
§  908a,  as  added  by  1911,  ch.  60,  §  3,  p.  169; 

JUDICIAL  DECISIONS 
Decisions  Under  Prior  Law 

Failure  to  Report.  of  official  duty.  Robinson  v.  Huffaker,  23  Idaho 

Failure  of  county  commissioners  to  make      173,  129  P.  334  (1912). 
report  on  condition  of  highways  was  a  breach 

40-611.    Report  of  financial  condition  —  Publication.  —  On  or 

before  the  first  day  of  November  of  each  year,  the  commissioners  shall  make 
and  file  in  its  office  a  full,  true  and  correct  statement  of  the  financial 
condition  of  the  county  in  respect  to  highways  as  it  exists  on  the  first  day  of 
the  preceding  October,  and  of  its  expenditures  and  appropriation  for 
highway  purposes  during  the  preceding  year.  A  copy  of  the  statement  shall 
be  published  in  at  least  one  (1)  issue  of  a  newspaper  published  in  the  county. 

History. 

I.C.,  §  40-611,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  912,  p.  165;  reen.  C.L.,  §  912;  C.S.,  §  1346; 

Former  §  40-611,  which  comprised  1890-  I.C.A.,  §  39-511,  was  repealed  by  S.L.  1949, 

1891,  p.  190,  §  4;  reen.  1899,  p.  127,  §  5;  ch.  39,  §  1. 
reen.  R.C.,  §  912;  am.  1911,  ch.  60,  §  1,  subd. 
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40-612.  Commissioners  —  Highway  contracts.  —  No  commissioner 
shall  have  interest  directly  or  indirectly  in  any  contract  awarded  or  to  be 
awarded  by  the  commissioners,  or  in  the  benefits  to  be  derived  from  them. 
A  violation  of  this  provision  shall  be  a  misdemeanor,  and  a  conviction  shall 
constitute  a  forfeiture  of  office  and  a  fine  not  exceeding  one  thousand  dollars 
($1,000),  or  by  imprisonment  not  to  exceed  six  (6)  months,  or  by  both  fine 
and  imprisonment. 

History. 

I.C.,  §  40-612,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  I.C.A.,  §  39-512,  was  repealed  by  S.L.  1985, 

Former  §  40-612,  which  comprised  R.S.,      ch.  253,  §  1. 
§  906;  reen.  R.C.  &  C.L.,  §  913;  C.S.,  §  1347; 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Indictment.  was  awarded  did  not  state  facts  sufficient  to 

Indictment   which   failed    to    allege   that  constitute  a  public  offense.  Ex  parte  Howell, 

county  commissioner  was  interested  directly  27  Idaho  590,  150  P.  19  (1915). 
or  indirectly  in  contract  at  time  said  contract 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  155  et 

seq. 

40-613.  Jurisdiction  in  adjoining  counties.  —  Commissioners  of 
each  county  are  empowered  to  lay  out,  build,  repair,  improve  and  maintain 
highways  and  bridges  in  any  adjoining  county  whenever  it  shall  appear  to 
the  commissioners  that  the  laying  out,  building,  repairing,  improving  or 
maintaining  of  highways  and  bridges  in  any  adjoining  county  is  or  will  be  in 
the  interest  of  the  particular  county  or  of  benefit  to  the  people  of  it.  The 
expense  shall  be  paid  out  of  the  county  highway  fund  of  the  county  whose 
commissioners  order  and  contract  for  the  work  to  be  done.  Any  highway  or 
bridge  work  shall  not  be  done  in  any  adjoining  county  by  a  particular  county 
if  the  work  would  impair  the  credit  of  the  adjoining  county,  injure  property, 
or  be  detrimental  to  the  interest  of  its  citizens. 

History. 

I.C.,  §  40-613,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  p.  127,  §  6;  reen.  R.C.  &  C.L.,  §  914;  C.S., 

Former  §  40-613,  which  comprised  R.S.,  §  1348;  I.C.A.,  §  39-513,  was  repealed  by  S.L. 
§  907;  am.  1890-1891,  p.  190,  §  5;  reen.  1899,      1950  (1st  E.S.),  ch.  87,  §  24,  p.  117. 
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RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  39. 

40-614,  Service  of  notice  on  chairman  or  clerk  of  commissioners 
of  adjoining  county.  —  At  least  thirty  (30)  days  before  the  commissioners 
of  a  particular  county  shall  proceed  to  do  any  work  in  any  adjoining  county, 
it  shall  cause  a  notice  to  be  served,  in  writing,  on  the  chairman  or  clerk  of 
the  commissioners  of  the  adjoining  county  of  its  intent  to  do  the  work, 
describing  the  nature,  scope  and  kind  of  work  to  be  done,  giving  the 
approximate  cost  of  the  work,  the  place  where  the  work  is  to  be  performed, 
the  approximate  time  the  work  will  be  commenced  and  the  approximate 
time  that  will  be  required  to  complete  the  work. 

History. 

I.C.,  §  40-614,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  reen.  R.C.  &  C.L.,  §  915;  C.S.,  §  1349;  I.C.A., 

Former  §  40-614,  which  comprised  1890-  §  39-514,  was  repealed  by  S.L.  1950  (1st 
1891,  p.  190,  §  6;  reen.  1899,  p.  127,  §  7;      E.S.),  ch.  87,  §  24,  p.  117. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Condemnation  Proceedings.  idated  by  reason  of  the  fact  that  joint  con- 
Where  highways  are  jointly  constructed  by  struction  of  highway  was  agreed  on  between 
highway  district,  state  and  United  States,  highway  district,  state,  and  United  States 
district  has  power  to  condemn  right  of  way.  before  entire  right  of  way  had  been  acquired. 
Grangeville  Hwy.  Dist.  v.  Ailshie,  49  Idaho  Grangeville  Hwy.  Dist.  v.  Ailshie,  49  Idaho 
603,  290  P.  717  (1930).  603,  290  P.  717  (1930). 
Condemnation  proceedings  were  not  inval- 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  39A  C.J.S.,  Highways,  §  155  et 

Streets  and  Bridges,  §  12  et  seq.  seq. 

40-615.  County  and  district  boards  —  Cooperation  with  state.  — 
Commissioners  of  any  county,  or  the  board  of  commissioners  of  any  highway 
district,  are  empowered  to  cooperate  with  the  state  in  the  construction  of 
highways  or  bridges,  with  aid  from  the  United  States  or  the  state.  The 
boards  of  commissioners  are  authorized  to  deposit  with  the  treasurer  of  the 
state,  to  be  placed  in  the  state  highway  account,  the  amount  of  funds  to  be 
contributed  by  the  county  or  highway  district  on  any  project  for  the 
improvement  or  construction  of  highways  or  bridges,  which  may  be  agreed 
upon  in  writing  between  the  boards  of  commissioners  and  the  board.  The 
boards  of  commissioners  are  empowered  to  make  deposits  in  advance  of 
construction  and  at  the  time  the  agreement  between  the  boards  and  the 
board  is  entered  into.  In  the  event  the  project  for  the  improvement  or 
construction  of  highways  or  bridges  is  not  proceeded  with,  or  in  the  event 
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that  all  of  the  funds  deposited  by  any  board  of  commissioners  for  use  on  any 
project  are  not  used  in  the  completion  of  the  project,  the  board  shall  repay 
any  unused  balances  to  the  boards  of  commissioners  having  deposited  these 
funds,  and  the  state  controller  shall  draw  his  warrant  for  the  payment  of 
those  moneys  out  of  the  state  highway  account  against  claims  duly  approved 
by  the  board  and  the  state  board  of  examiners. 

History. 

LC,  §  40-615,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1994,  ch.  180,  §  76,  p.  420. 

STATUTORY  NOTES 

Cross  References.  uary  2,  1995]  if  the  amendment  to  the  Con- 
State  board  of  examiners,  §  67-2001  et  seq.  stitution  of  Idaho  changing  the  name  of  the 
State  controller,  §  67-1001  et  seq.  state  auditor  to  gtate  controller  [1994  s  j  R 
State  highway  account,  §  40-702.  Nq  ^  p  U93]  w&g  adopted  &t  ^  ^^ 

Effective  Dates.  election  held  on  November  8, 1994.  Since  such 

Section  241  of  S.L.  1994,  ch.  180  provided  amendment  was  adopted,  the  amendment  to 

that  such  act  should  become  effective  on  and  this  section  by  §  76  of  S.L.  1994,  ch.  180 

after  the  first  Monday  in  January,  1995  [Jan-  became  effective  January  2,  1995. 

40-616.  Sidewalks  or  side  paths.  —  Commissioners  and  boards  of 
commissioners  of  any  highway  district  are  empowered  to  set  apart  on  and 
along  any  public  highway  outside  the  boundaries  of  incorporated  cities  a 
strip  of  land  not  exceeding  eight  (8)  feet  in  width  for  a  sidewalk  or  side  path 
and  make  an  order  designating  the  width  of  the  path  and  cause  the  line 
separating  the  path  from  the  highway  proper  to  be  located  and  marked  with 
stakes,  posts,  grade  or  other  marker.  After  the  sidewalks  and  paths  have 
been  set  apart  and  the  line  separating  them  from  the  highway  has  been 
located  and  marked,  the  use  shall  be  restricted  to  pedestrians  and  riders  of 
bicycles  propelled  solely  by  the  power  of  the  rider. 

History. 

LC,  §  40-616,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways, 
Streets  and  Bridges,  §  8. 

40-617.  Contracts  for  repair  of  highways.  —  Commissioners  shall, 
at  least  three  (3)  weeks  prior  to  their  regular  meeting  in  October  or  March, 
or  at  other  times  as  may  become  necessary,  cause  notice  to  be  published  in 
a  newspaper,  published  in  the  county,  for  sealed  bids  to  be  received  by  the 
commissioners  for  the  repair  and  improvement  of  the  highways  in  the 
county  highway  system.  Each  proposal  or  bid  submitted  to  the  commission- 
ers, shall  be  accompanied  by  a  bond  conditioned  for  the  faithful  performance 
of  the  duties  of  the  contract,  which  may  be  entered  into  by  and  between  the 
party  making  the  proposal,  or  bid,  and  the  commissioners. 
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History. 

I.C.,  §  40-617,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Contracts  for  repairs. 
Release  of  contractor. 

Contracts  for  Repairs.  express  nor  implied  power  to  accept  resigna- 

Power  granted  boards  of  county  commis-  tion  of  bidder  to  whom  they  have  duly  and 

sioners  to  maintain  public  roads  included  regularly  awarded  a  road  contract;  it  was  to 

power  to  enter  into  such  contracts  as  are  not  the  interest  0f  the  county  that  such  contracts 

tg£^&isr*iS£% : 8"  ■»  f"  -d  ar st  5  ta?wrt  s  tease 

Falls  County,  25  Idaho  171, 136  P.  804  (1913).  ^SX^<SZS^SS^  S£%  E 
Release  of  Contractor.  633  (1904). 

Board  of  county  commissioners  has  neither 

RESEARCH  REFERENCES 

C.J.S.  —  40  C.J.S.,  Highways,  §  209  et  seq. 

40-618.    Appointment  of  county  director  of  highways.  —  The 

commissioners  of  each  county  may  appoint  and  employ  a  county  director  of 
highways,  who  shall  be  a  person  qualified  in  highway  administration, 
construction  and  maintenance,  to  handle  the  technical  and  administrative 
phases  of  county  highway  construction,  maintenance  and  improvement.  The 
salary  and  compensation  of  the  county  director  of  highways  shall  be  fixed  by 
the  commissioners  and  shall  be  paid  from  the  county  highway  fund.  The 
county  engineer  may  be  appointed  as  the  director  of  highways  if  the 
commissioners  so  determine;  and  in  that  event,  his  compensation  as  director 
of  highways  shall  be  distinct  from,  and  in  addition  to,  his  compensation  as 
county  engineer. 

History. 

I.C.,  §  40-618,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-619.    Duties  and  powers  of  county  director  of  highways.  —  The 

county  director  of  highways  shall: 

(1)  Prepare  and  submit  each  year  for  the  approval  of  the  commissioners 
a  tentative  highway  budget  covering  all  proposed  expenditures  for  the 
ensuing  year. 

(2)  Divide  the  county  into  a  suitable  and  convenient  number  of  highway 
divisions,  which  shall  exist  only  for  the  purpose  of  facilitating  highway 
construction  and  maintenance  activities.  The  geographical  boundaries  and 
arrangements  of  the  divisions  may,  with  the  approval  of  the  commissioners, 
be  altered  at  any  time  at  the  discretion  of  the  director  of  highways. 

(3)  Employ  assistants  and  employees  as  may  be  necessary  for  county 
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highway  purposes,  subject  to  the  approval  of  the  commissioners  as  to 
salaries  or  other  compensation  to  be  paid. 

(4)  Purchase  or  lease  equipment  necessary  for  county  highway  purposes 
and  sell  or  replace  obsolete  equipment,  subject  to  the  approval  of  the 
commissioners  as  to  the  price,  rental  or  cost  of  replacement. 

(5)  Cause  to  be  erected  and  maintained  on  county  highways,  whenever 
necessary  for  public  safety  and  convenience,  suitable  signs,  markers,  signals 
and  other  devices  to  control,  guide  and  warn  pedestrian  and  vehicular 
traffic. 

(6)  Cause  surveys,  maps,  plans,  specifications  and  estimates  to  be  made 
for  the  construction,  reconstruction  and  maintenance  of  county  highways. 

(7)  Forbid,  restrict  or  limit  the  erection  of  unauthorized  signs,  billboards 
or  structures  on  the  right-of-way  of  any  county  highway,  and  remove  and 
destroy  any  unauthorized  signs. 

(8)  Perform  other  acts  as  may  be  authorized  by  the  commissioners  for  the 
improvement  and  maintenance  of  county  highways. 

History. 

I.C.,  §  40-619,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

CHAPTER  7 
APPROPRIATIONS 

SECTION.  SECTION. 

40-701.  Highway  distribution  account  —  Ap-      40-711.  Moneys  of  highway  districts  —  Ap- 
portionment, portionment  with  counties. 
40-701A.  Restricted     highway     fund.     [Re-      40-712.  City's  portion  of  highway  funds  paid 

ac\  nr\ci    o.  4.    i?eu  a       w  *  Li-  -U  to  auditor  —  Fiscal  assistance 

40-702.  State  highway  account  —  Establish-  ,.     , 

40-703.  Establishment  of  local  bridge  inspec-  40"713-  Expenditure    and    applicability    of 

tion   account  —  Administra-  funds. 

tion.  40-714.  Budgeting  and  allocation  of  funds. 

40-704.  Turnpike  project  accounts  —  Estab-  40-715.  Transfer  of  sums  allocable  to  coun- 

lishment.  ties,  highway  districts  and  cit- 

40-705.  Transfer  and  control  of  funds.  ies  —  Disbursement. 

40-706.  Disposition  of  motor  vehicle  registra-  40-716.  Establishment     of    local     highway 

tion  money.  needs  assessment  account  — 

40-707.  Appropriation   of  moneys   in   state  Administration.  [Repealed.] 

highway  account.  40-717.  Deposit  and  disbursement  of  funds  of 

40-708.  Policy  of  legislature  on  expenditures.  the  local  highway  technical  as- 

40-709.  Apportionment  of  funds  from  high-  sistance  council  —  Adminis- 

way  distribution  account  to  lo-  tration. 

cal  units  of  government.  40-718.  GARVEE  funds  established  —  Capi- 

40-710.  American  trucking  association  set-  tal  project  fund  —  Debt  ser- 

tlement  fund.  vice  fund. 

40-701.    Highway    distribution    account    —  Apportionment.    — 

(1)  There  is  established  in  the  state  treasury  an  account  known  as  the 
"Highway  Distribution  Account,"  to  which  shall  be  credited: 

(a)  Moneys  as  provided  by  sections  63-2412(l)(f)4.  and  63-2418(4),  Idaho 
Code; 

(b)  All  moneys  collected  by  the  department,  their  agents  and  vendors, 
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and  county  assessors  and  sheriffs,  under  the  provisions  of  title  49,  Idaho 
Code,  except  as  otherwise  specifically  provided  for;  and 
(c)  All  other  moneys  as  may  be  provided  by  law. 

(2)  The  highway  distribution  account  shall  be  apportioned  as  follows: 

(a)  Thirty-eight  percent  (38%)  to  local  units  of  government  as  provided  in 
section  40-709,  Idaho  Code; 

(b)  Fifty-seven  percent  (57%)  to  the  state  highway  account  established  in 
section  40-702,  Idaho  Code;  and 

(c)  Five  percent  (5%)  to  the  law  enforcement  account  [fund],  established 
in  section  67-2914,  Idaho  Code.  The  state  controller  shall  cause  the 
remittance  of  the  moneys  apportioned  to  local  units  of  government  not 
later  than  January  25,  April  25,  July  25  and  October  25  of  each  year,  and 
to  the  state  highway  account  and  the  law  enforcement  account  [fund]  as 
the  moneys  become  available  to  the  highway  distribution  account. 

(3)  Interest  earned  on  the  investment  of  idle  moneys  in  the  highway 
distribution  account  shall  be  paid  to  the  highway  distribution  account. 

(4)  All  idle  moneys  in  the  dedicated  highway  trust  or  asset  accounts  or 
subaccounts  established  from  highway  user  revenues,  reimbursements,  fees 
or  permits  shall  be  invested  by  the  state  treasurer  in  the  same  manner  as 
provided  under  section  67-1210,  Idaho  Code,  with  respect  to  other  surplus  or 
idle  moneys  in  the  state  treasury.  Interest  earned  on  the  investments  shall 
be  returned  to  the  various  highway  trust  or  asset  accounts  and  subaccounts. 

History.  ch.  120,  §  3,  p.  259;  am.  1992,  ch.  337,  §  2,  p. 

I.C.,  §  40-701,  as  added  by  1985,  ch.  253,  1008;  am.  1994,  ch.  180,  §  77,  p.  420;  am. 

§  2,  p.  586;  am.  1988,  ch.  198,  §  2,  p.  376;  am.  1994,  ch.  409,  §  1,  p.  1280;  am.  1996,  ch.  343, 

1988,  ch.  265,  §  570,  p.  549;  am.  1989,  ch.  §  1,  p.  1149;  am.  1998,  ch.  199,  §  1,  p.  712; 

310,  §  31,  p.  769;  am.  1989,  ch.  348,  §  1,  p.  am.  1999,  ch.  320,  §  1,  p.  815;  am.  2009,  ch. 

875;  am.  1990,  ch.  158,  §  1,  p.  343;  am.  1991,  332,  §  4,  p.  962. 

STATUTORY  NOTES 

Cross  References.  165;  reen.  C.L.,  §  929;  C.S.,  §  1353;  I.C.A., 

State  controller,  §  67-1001  et  seq.  §  39-606. 


Prior  Laws. 


40-707.   R.S.,  §  934;  reen.  R.C.   &  C.L., 


riui  ^W9.                               ...  §  930;  C.S.,  §  1354:  I.C.A.,  §  39-607;  am. 

The  following  sections  comprising  former  Jftoo    1/01W  «  1        «ni             ***  ««■» 

chapter  7  of  title  40  were  repealed  by  S.L.  1982>  ch-  3}7>  *  \ P-  79L 

1985,  ch.  253,  §  1,  effective  July  1,  1985:  ^'I?8'  oA'S  ?3^f^  i89,9,  P'  4°r'i  }; 

40-701.   1885,  p.   162,  §  10;  R.S.,  §  932;  f  en.  R.C.  &  C.L.,  §  931;  C.S.,  §  1355;  I.C.A., 

reen.  R.C,  §  928;  am.  1911,  ch.  133,  p.  419;  §  ?X"S™    ~  «     *  —               «  ^     °    ^  * 

compiled  and  reen.  C.L.,  §  928;  C.S,  §  1350;  40-709.   R.S.,   §  936;   reen.   R.C.   &  C.L., 

I.C.A.,  §  39-601;  am.  1933,  ch.  120   §  1,  p  §  ^32;  C.S    §  1356;  I.C.A.,  §  39-609. 

189                                                                   F  40-710.  R.S.,  §  937;  am.  1907,  p.  456,  §  1; 

40-702.  C.S.,  §  1350-A,  as  added  by  1923,  ™en'  RC-  &  C  L>  §  9335  aS->  §  13575  LCA*> 

ch.  94,  §  1,  p.  112;  I.C.A.,  §  39-602.  §  39-610. 

40-703.  1923,  ch.  94,  §  2,  p.  112;  I.CA.,  Amendments. 

'??"S??"««    *™            „    ,,     ™.     ,  The  2009  amendment,  by  ch.  332,  updated 

™4°"c7o4'  KCH!  928a>  ao aTdde?  .L1911;,*11'  the  section  references  in  subsection  (l)(a). 
60,   §  3,  p.   170;  reen.   C.L.,  §  928a;  C.S., 

§  1351;  I.C.A.,  §  39-604.  Legislative  Intent. 

40-705.  R.C.,  §  928b,  as  added  by  1911,  ch.  Section  6  of  S.L.  2009,  ch.  332  provided:  "It 

60,  §  3,  subd.  928b,  p.  170;  reen.  C.L.,  §  928b;  is  legislative  intent,  in  light  of  changing  con- 

C.S.,  §  1352;  I.C.A.,  §  39-605;  am.  1982,  ch.  sumption  patterns  relating  to  motor  vehicle 

125,  §  2,  p.  361.  fuels,     including    gasohol,     biodiesel     and 

40-706.   1885,  p.  162,  §  14;  R.S.,  §  933;  biodiesel  blends,  to  review  on  an  annual  basis 

reen.  R.C,  §  929;  am.  1911,  ch.  60,  §  1,  p.  the  distributions  to  the  State  Highway  Ac- 


449  APPROPRIATIONS  40-702 

count  provided  for  in  Sections  63-2412(l)(e)  Section  2  of  S.L.  1989,  ch.  348  declared  an 

and  63-2418(3),  Idaho  Code."  emergency.  Approved  April  5,  1989. 

Compiler's  Notes.  Section  4  of  S.L.  1991,  ch.  120  declared  an 

/o  J^e    brack?te4    insertions    in    paragraph  emergency  and  provided  that  §   1  of  this  act 

&i^j^r&£zs*S" to  coiTect  ? i  T^r i  ^  and  effect  -  -d  aft- 

S.L.  2011,  ch.  151,  §  21  purported  to  amend  Apnl  x»  1991  and  §§  2  and  3  of  this  act  sha11 

the  version  of  this  section  which  was  amended  be  in  full  force  and  effect  on  and  after  July  1, 

by  S.L.  2009,  ch.  333,  effective  July  1,  2011;  1991.  Approved  March  1,  1991. 

however,  that  version  was  repealed  by  S.L.  Section  241  of  S.L.  1994,  ch.  180  provided 

2011,  ch.  68,  §  1  effective  July  1   2011,  and  that  such  act  should  become  effectiv^on  and 

^venTffecr         "                  '  *"  ™  "**  **  after  the  first  M<»**  in  January,  1995  [Jan- 

uary  2,  1995]  if  the  amendment  to  the  Con- 
Effective  Dates.  stitution  of  Idaho  changing  the  name  of  the 

Section  3  of  S.L.  1988,  ch.  198  read:  "An  state  auditor  to  state  controller  [1994  S.J.R. 

emergency   existing   therefor,    which    emer-  No.  109,  p.  1493]  was  adopted  at  the  general 

gency  is  hereby  declared  to  exist,  Section  1  of  election  held  on  November  8, 1994.  Since  such 

this  act  shall  be  in  full  force  and  effect  on  and  amendment  was  adopted,  the  amendment  to 

after  April  1,  1988.  Section  2  of  this  act  shall  this  section  by  §  77  of  S.L.  1994,  ch.   180 

be  in  full  force  and  effect  on  and  after  July  1,  became  effective  January  2,  1995. 

1988."  Approved  March  28,  1988.  Section  2  of  S.L.  1998,  ch.  199  declared  an 

Section  586  of  S.L.  1988,  ch.  265  provided  emergency  and  provided  this  act  shall  be  in 

that  the  act  should  take  effect  on  and  after  full  force  and  effect  on  and  after  its  passage 

January  1,  1989.  and  approval,  and  retroactively  to  April  1, 

Section  34  of  S.L.  1989,  ch.  310  declared  an  1996.  Approved  March  20,  1998. 

emergency  and  provided  that  the  act  would  Section  7  of  S.L.  2009,  ch.  332  provided  the 

become  effective  retroactively  to  January  1,  act  should  take  effect  on  and  after  July  1 

1989.  Approved  April  5,  1989.  2009. 

JUDICIAL  DECISIONS 

Cited  in:  French  v.  Sorensen,  113  Idaho 
950,  751  P.2d  98  (1988). 

OPINIONS  OF  ATTORNEY  GENERAL 

Interest  earnings  upon  funds  dedicated  to  tribution  account  established  by  Idaho  Code 
highway  purposes  by  Idaho  Const.,  Art.  VII,  §  40-701,  and  not  to  the  state  general  ac- 
§  17,  should  be  credited  to  the  highway  dis-      count.  OAG  89-8. 

40-701A.     Restricted  highway  fund.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  181?  §  1,  p.  667,  was  amended  by  S.L.  1999, 

Ihis  section,  which  comprised  I.C.,  §  40-  ch.  194,  §  1,  p.  504,  effective  July  1,  1999,  and 

701A,  as  added  by  1996,  ch.  343,  §  2,  p.  1149;  was  repealed  by  S.L.    1999,   ch    320    S  4 

am.  1997,  ch.  236,  §  1,  p.  686;  am,  1998,  ch.  effective  July  1,  1999. 

40-702.  State  highway  account  —  Establishment.  —  For  the  pur- 
pose of  carrying  out  the  provisions  of  this  title,  there  is  established  in  the 
dedicated  fund  of  the  state  treasury  an  account  to  be  known  as  the  state 
highway  account,  which  account  shall  include: 

(1)  All  moneys  received  by  the  state  treasurer  for  deposit  to  the  state 
highway  account. 

(2)  All  fines,  penalties  and  forfeitures  incurred  and  collected  for  viola- 
tions of  the  provisions  of  this  title,  except  as  otherwise  provided. 
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(3)  All  donations  to  the  state  from  any  source  for  the  construction  and 
improvement  of  highways. 

(4)  All  moneys  received  from  local  boards  under  joint  contracts  for  the 
construction  of  state  highways. 

(5)  All  federal  surface  transportation  funds  received  from  the  United 
States  government,  including,  but  not  limited  to,  funds  received  pursuant  to 
chapter  1  of  title  23,  United  States  Code,  for  the  national  highway  systems 
program,  the  surface  transportation  program,  the  highway  bridge  program, 
the  minimum  guarantee  program,  the  federal  lands  highways  program  and 
other  similar  programs  under  successor  laws. 

(6)  Other  moneys  which  may  be  provided  by  law  for  the  construction  and 
improvement  of  state  highways. 

(7)  Interest  earned  on  the  investment  of  idle  moneys  in  the  state  highway 
account  shall  be  paid  to  the  state  highway  account. 

History.  §  2,  p.  586;  am.  1990,  ch.  158,  §  2,  p.  343;  am. 

I.C.,  §*  40-702,  as  added  by  1985,  ch.  253,      2005,  ch.  378,  §  4,  p.  1217. 

STATUTORY  NOTES 

Prior  Laws.  Code,  referred  to  in  paragraph  (5),  is  codified 

Former  §  40-702  was  repealed.  See  Prior      as  23  USCS  §  101  et  seq. 
Laws,  §  40-701. 
Federal  References. 

Chapter  1  of  Title  23  of  the  United  States 

40-703.  Establishment  of  local  bridge  inspection  account  —  Ad- 
ministration* —  In  order  to  promote  public  safety  at  bridges  on  local  public 
highways  and  to  provide  for  the  payment  of  the  local  matching  share  of 
federal  funds  available  for  periodic  inspection  of  these  bridges  to  comply 
with  federal  laws,  there  is  established  in  the  dedicated  fund  of  the  state 
treasury  an  account  known  as  the  "local  bridge  inspection  account."  The 
department  is  charged  with  the  sole  and  exclusive  administration  of  this 
account,  and  shall  follow  federal  guidelines  in  making  bridge  inspections 
which  are  to  be  funded  in  part  with  federal  funds.  Interest  earned  on  the 
investment  of  idle  moneys  in  the  local  bridge  inspection  account  shall  be 
paid  to  the  local  bridge  inspection  account. 

History. 

I.C.,  §  40-703,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1990,  ch.  158,  §  3,  p.  343. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-703  was  repealed.  See  Prior 
Laws,  §  40-701. 

40-704.  Turnpike  project  accounts  —  Establishment.  —  In  order  to 
provide  for  the  redemption  of  and  interest  on  turnpike  revenue  bonds,  and 
construction,  maintenance  and  operation  of  turnpike  projects,  there  may  be 
established  in  the  dedicated  fund  of  the  state  treasury  an  account  to  be 
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known  by  the  appropriate  name  of  each  turnpike  project.  Each  account  shall 
include  all  moneys  received  and  paid  over  for  the  particular  turnpike 
project,  and  the  moneys  in  each  account  shall  be  expended  solely  for  that 
turnpike  project. 

History. 

I.C.,  §  40-704,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-704  was  repealed.  See  Prior 
Laws,  §  40-701. 

40-705.  Transfer  and  control  of  funds.  —  All  funds,  appropriations 
and  other  moneys  from  whatever  source,  now  or  subsequently  appropriated 
and  provided  by  law  for  the  administration  of  the  functions,  powers  and 
duties  of  the  department  and  the  board,  including  those  of  the  state  highway 
account,  shall  be  and  the  same  hereby  are  transferred  and  made  available 
to  and  placed  under  the  control  of  the  board  and  appropriated  for  expendi- 
ture by  it  and  shall  be  paid  out  by  the  state  treasurer  in  the  manner 
provided  by  the  constitution  and  the  laws  of  the  state  of  Idaho. 

History. 

I.C.,  §  40-705,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-705  was  repealed.  See  Prior 
Laws,  §  40-701. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

P  n£ment  of  Funds-  law,  unless  examined  by  the  board  of  examin- 

The  provision  of  former  law  that  the  funds      ers,  and  of  former  law  that  related  to  appro- 

t tilt  ^$t  Ky  ^  State  ^a*urer  *3  £e  Priation  of  moneys  in  the  highway  fund  and 

manner  provided  by  the  constitution  and  the      Z •    a  jo.  •  x-x  ^       i 

laws  of  the  state  of  Idaho  was  specific  legisla-  rec°^f d  £«  superior  constitutional  power 
tive  recognition  of  the  superior  authority  of  and  duty  of  the  board  of  examiners  to  exam- 
Idaho  Const.,  Art.  IV,  §  1,  which  prohibits  the  me  claims.  Rich  v.  Williams,  81  Idaho  311, 341 
payment  of  claims  against  the  state,  except  p-2d  432  (1959). 
salaries  and  compensation  of  officers  fixed  by 

40-706.     Disposition  of  motor  vehicle  registration  money.  —  All 

moneys  collected  in  any  county  from  the  registration  of  motor  vehicles, 
trailers  and  semitrailers  shall  be  forwarded  to  the  state  treasurer  not  later 
than  the  fifteenth  day  of  the  month  following  the  calendar  month  in  which 
the  moneys  were  collected,  and  the  state  treasurer  shall  then  pay  the 
moneys  collected  into  the  highway  distribution  account,  unless  otherwise 
provided  by  law. 
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History. 

I.C.,  §  40-706,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 


STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-706  was  repealed.  See  Prior 
Laws,  §  40-701. 


JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Analysis 


Basis  of  apportionment. 

Constitutional  prohibition. 

Construction. 

Expense  of  collection. 

Revenue  obtained  from  registration. 

Right  to  apportionment. 

Basis  of  Apportionment. 

Where  the  plaintiff  district  and  another 
district  were  organized  to  take  over  a  part  of 
the  defendant  highway  district,  the  basis  for 
the  apportionment  among  the  districts  to 
compute  the  amount  each  would  pay  annually 
for  the  retirement  of  outstanding  bonds  at  the 
time  of  the  separation  was  the  relative  as- 
sessed valuations  of  the  districts  and  not  their 
automobile  license  fees.  Murtaugh  Hwy.  Dist. 
v.  Twin  Falls  Hwy.  Dist.,  65  Idaho  260,  142 
R2d  579  (1943). 

Constitutional  Prohibition. 

Idaho  Const.,  Art.  VIII,  §  2,  prohibiting 
lending  of  state's  credit,  applies  to  state's 
share  of  motor  vehicle  license  fees  on  deposit 
in  banks.  White  v.  Pioneer  Bank  &  Trust  Co., 
50  Idaho  589,  298  P.  933  (1931),  overruled  on 
other  grounds,  Independent  Sch,  Dist.  No.  1  v. 
Diefendorf,  57  Idaho  191,  64  R2d  393  (1937). 

Nowhere  in  the  words  or  spirit  of  Idaho 
Const.,  Art.  VII,  §  17,  is  the  legislature  pro- 
hibited from  taking  the  course  of  action  exem- 
plified in  former  law  that  provided  that  the 
moneys  collected  from  licensing  of  motor  ve- 
hicles, trailers  and  semitrailers  should  be 
sent  to  the  state  treasurer  for  deposit  in  the 
state  highway  fund.  Williams  v.  Swensen,  93 
Idaho  542,  467  P.2d  1  (1970). 

Construction. 

Former  law  that  directed  that  county  trea- 
surer pay  state  share  of  motor  license  money 
to  state  treasurer  without  any  requirement 
that  it  should  be  paid  on  order  of  county 
auditor  and,  in  action  to  recover  same,  it  was 
not  necessary  to  allege  order  directing  pay- 
ment of  such  funds  to  state.  State  ex  rel. 
Gallet  v.  Cleland,  42  Idaho  803,  248  P.  831 
(1926). 


Expense  of  Collection. 

Where  the  legislature  delegated  to  the  var- 
ious counties  the  obligation  of  collecting  mo- 
tor vehicle  license  fees  without  specific  au- 
thority to  deduct  therefrom  a  sufficient 
amount  to  compensate  for  their  expenses,  it 
was  not  within  the  province  of  the  judiciary  to 
determine  such  policy.  Williams  v.  Swensen, 
93  Idaho  542,  467  R2d  1  (1970). 

Revenue  Obtained  from  Registration. 

The  revenue  obtained  by  the  state  under 
the  Uniform  Registration  Act  from  registra- 
tions and  license  fees  went  into  the  state 
highway  fund  via  the  motor  vehicle  fund  and 
was  used  for  highway  purposes  and  for  the 
state  administration  of  the  highways  in  vari- 
ous ways.  Consolidated  Freight  Lines  v.  Pfost, 
7  F.  Supp.  629  (D.  Idaho  1934). 

Right  to  Apportionment. 

Where  the  plaintiff  district  and  another 
district  were  organized  to  take  over  part  of 
defendant  highway  district,  and  defendant 
advanced  money  sufficient  to  make  payment 
on  bonds  outstanding  at  the  time  of  the  sep- 
aration and  reimbursed  itself  for  the  ad- 
vances when  taxes  were  received  from  the 
other  districts,  the  plaintiff  was  not  entitled 
to  share  in  the  reimbursement  fund  on  the 
theory  that  it  was  a  trust  fund;  and  where  the 
defendant  invested  its  own  money  for  profit 
and  none  of  the  money  used  in  such  invest- 
ment was  contributed  by  the  plaintiff,  the 
plaintiff  was  not  entitled  to  share  in  the 
profits  so  derived.  Murtaugh  Hwy.  Dist.  v. 
Twin  Falls  Hwy.  Dist.,  65  Idaho  260, 142  P.2d 
579  (1943). 
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RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  -  40  C.J.S.,  Highways,  §  383  et  seq. 

Bndges  and  Streets,  §  130  et  seq.  4 

40-707.    Appropriation  of  moneys  in  state  highway  account.  — 

(1)  From  federal  funds  within  the  state  highway  account,  there  are  hereby 
continuously  appropriated  first  such  amounts  as,  from  time  to  time,  shall  be 
certified  by  the  Idaho  housing  and  finance  association  to  the  state  controller, 
state  treasurer  and  the  board  as  necessary  for  payment  of  principal,  interest 
and  other  amounts  required  for  transportation  bonds  or  notes  of  the  Idaho 
housing  and  finance  association  in  accordance  with  chapter  62,  title  67, 
Idaho  Code,  which  amounts  shall  be  transferred  to  the  GARVEE  debt 
service  fund  established  in  section  40-718,  Idaho  Code. 

(2)  The  board  may,  but  is  not  obligated  to,  use  any  nonfederal  funds  in  the 
state  highway  account  to  pay  match  as  required  for  receipt  of  federal  funds 
used  to  pay  the  bonds  or  notes  as  described  in  subsection  (1)  of  this  section. 
Such  match  may  be  transferred  to  the  GARVEE  debt  service  fund  estab- 
lished in  section  40-718,  Idaho  Code. 

(3)  One-half  of  one  percent  (.5%)  of  the  moneys  in  the  state  highway 
account  may  be  utilized  to  encourage  the  use  of  recycled  materials  including, 
but  not  limited  to,  recycled  glass,  reclaimed  asphalt,  asphalt  containing 
recycled  plastic,  recycled  rubber  tires  and  paper  in  highway  construction 
and  maintenance  projects.  All  other  moneys  at  any  time  in  the  state 
highway  account,  except  those  as  are  otherwise  required  by  law  to  be  placed 
in  the  state  highway  redemption  account,  are  hereby  appropriated  for  the 
purpose  of  defraying  the  expenses,  debts  and  costs  incurred  in  carrying  out 
the  powers  and  duties  of  the  Idaho  transportation  board  as  provided  by  law, 
and  for  defraying  administrative  expenses  of  the  department,  including 
salaries  of  the  board,  the  salary  of  the  director,  and  salaries  and  wages  of 
employees  of  the  department  and  board  and  expenses  for  traveling.  Com- 
munication supplies,  equipment,  fixed  charges  and  all  other  necessary 
expenses  of  the  department,  including  the  aeronautics  air  flight  program 
and  the  board,  not  otherwise  provided  for  and  all  claims  against  the  state 
highway  account  shall  be  examined  by  the  department  and  certified  to  the 
state  controller,  who  shall,  upon  approval  of  the  board  of  examiners,  draw 
his  warrant  against  the  state  highway  account  for  all  bills  and  claims 
allowed  by  the  board. 

a  o     '  tiP"707*  ™*dd?d  by  1985'  Ch"  253'      378'  §  5>  P- 121?;  am-  2011,  ch.  58,  §  2,  p.  122. 
§  2,  p.  586;  am.  1994,  ch.  180,  §  78,  p.  420;  P 

STATUTORY  NOTES 

Cross  References.  Amendments. 

State  board  of  examiners,  §  67-2001  et  seq.  This  section  was  amended  by  two  1997  acts 

State  controller,  §  67-1001  et  seq.  which  appear  to  be  compatible  and  have  been 

p  .      T  compiled  together. 

l^rrtV?^  7H7                    i  -i    o      «  •  The  1997  amendment,  by  ch.  180,  §  78, 

lI^TJ  7m          WaS  rePealed'  See  Pn°r  substi*uted  "state  controller"  for  "state  aud^ 

WSj  S  4U"  'U1-  tor"  near  the  middle  of  the  last  sentence. 
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The  1997  amendment,  by  ch.  409,  §  2, 
added  the  first  sentence  and  inserted  "other" 
following  "All"  at  the  beginning  of  the  second 
sentence. 

The  2011  amendment,  by  ch.  58,  in  subsec- 
tion (3),  substituted  "Idaho  transportation 
board"  for  "highway  board"  near  the  middle  of 
the  second  sentence  and  substituted  "depart- 
ment, including  the  aeronautics  air  flight  pro- 
gram and  the  board"  for  "department  and 
board"  near  the  beginning  of  the  last  sen- 
tence. 

Effective  Dates. 

Section  241  of  S.L.  1994,  ch.  180  provided 
that  such  act  should  become  effective  on  and 


after  the  first  Monday  in  January,  1995  [Jan- 
uary 2,  1995]  if  the  amendment  to  the  Con- 
stitution of  Idaho  changing  the  name  of  the 
state  auditor  to  state  controller  [1994  S.J.R. 
No.  109,  p.  1493]  was  adopted  at  the  general 
election  held  on  November  8, 1994.  Since  such 
amendment  was  adopted,  the  amendment  to 
this  section  by  §  78  of  S.L.  1994,  ch.  180 
became  effective  January  2,  1995. 

Section  3  of  S.L.  2011,  ch.  58  declared  an 
emergency.  Approved  March  11,  2011. 


JUDICIAL  DECISIONS 


Decisions  Under  Prior  Law 
Analysis 


Appropriations,  effect  of  making  specific. 
Payment  of  claims. 

Appropriations,  Effect  of  Making  Spe- 
cific. 

Insofar  as  specific  appropriations  were 
made  to  different  boards,  bureaus  or  agencies 
of  the  department  of  public  works  (division  of 
public  works  of  the  department  of  administra- 
tion), specific  appropriations  marked  the  limit 
of  expenditures  intended  by  the  law  making 
power  for  each  of  said  boards,  bureaus  or 
agencies,  and  consequently  the  general  con- 
tinuing appropriation  made  by  former  law 
that  provided  for  appropriation  of  moneys  in 
the  state  highway  fund  could  have  no  appli- 
cation or  effect  with  respect  to  these  specific 
boards,  bureaus  and  agencies.  State  ex  rel. 
Taylor  v.  Taylor,  58  Idaho  656,  78  P2d  125 
(1938). 

Payment  of  Claims. 

Idaho  Const.,  Art.  IV,  §  18  prohibits  the 
payment  of  claims  against  the  state,  except 
salaries  and  compensation  of  officers  fixed  by 
law,  unless  examined  by  the  board  of  examin- 
ers, and  former  law  that  related  to  appropri- 
ation of  moneys  in  the  highway  fund  and 
recognized  the  superior  constitutional  power 
and  duty  of  the  board  of  examiners  to  exam- 
ine claims.  Rich  v.  Williams,  81  Idaho  311, 341 
P.2d  432  (1959). 

The  supreme  court  could  not  grant  a  writ  of 
mandate  directing  the  state  auditor  to  issue 
certain  warrants  chargeable  against  the  high- 


way fund  where  the  claims  involved  had  not 
been  presented  to  the  board  of  examiners  as 
required.  Rich  v.  Williams,  81  Idaho  311,  341 
P.2d  432  (1959). 

The  authority  of  the  board  of  examiners  as 
to  claims  based  on  an  obligation  authorized  by 
the  legislature  against  a  specific  appropria- 
tion made  by  the  legislature  was  limited  to 
determining  whether  the  claims  were  in 
proper  form,  properly  certified  to  the  state 
auditor,  whether  chargeable  against  such  ap- 
propriation, and  whether  there  were  funds 
remaining  in  the  appropriation  for  such  pay- 
ment; the  board  cannot  veto  an  act  of  the 
legislature  or  reverse  the  policy  declared 
therein  by  refusing  to  approve  claims  prop- 
erly presented.  Rich  v.  Williams,  81  Idaho  311, 
341  P.2d  432  (1959);  Padgett  v.  Williams,  82 
Idaho  28,  348  R2d  944  (1960). 

Where  the  board  of  highway  directors 
(transportation  board)  was  empowered  by 
former  statute  to  hire  legal  counsel  of  its  own 
choosing,  and  salaries  were  authorized 
against  a  specific  appropriation,  the  board  of 
examiners  was  limited  to  determining  that 
the  claim  for  payment  of  its  legal  counsel  was 
in  the  proper  form,  properly  certified  to  the 
state  auditor  by  the  department  of  highways 
(division  of  highways  of  the  department  of 
transportation),  and  chargeable  against  the 
appropriation.  Padgett  v.  Williams,  82  Idaho 
28,  348  P.2d  944  (1960). 


40-708.    Policy  of  legislature  on  expenditures,  —  (1)  It  is  the 

declared  policy  of  the  legislature  that,  except  as  otherwise  provided,  all 
highway-user  revenues  accruing  to  the  state  highway  account  be  spent 
exclusively  for  the  maintenance,  construction  and  development  of  highways 
and  bridges  in  the  state  highway  system.  By  mutual  cooperative  written 
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agreements,  or  in  the  event  of  emergencies  or  other  unusual  circumstances 
where  the  financial  or  general  welfare  of  the  people  is  concerned,  two  (2)  or 
more  units  of  government  may,  upon  a  showing  of  cause  declared  and 
entered  upon  the  minutes  of  an  official  meeting  of  the  board,  the  boards  of 
county,  highway  district  commissioners  or  the  governing  body  of  any  cities 
involved,  as  the  case  may  be,  share  jointly  the  costs  of  the  maintenance, 
construction  or  development  of  highways  and  bridges  in  any  state,  county, 
district  or  city  system. 

(2)  All  moneys  apportioned  to  the  board,  counties  or  highway  districts, 
and  cities  from  the  proceeds  from  the  imposition  of  tax  on  fuels  and  from  any 
tax  or  fee  for  the  registration  or  operation  of  motor  vehicles  for  general 
highway  construction  and  maintenance,  bridge  and  culvert  moneys,  shall  be 
accounted  for  as  to  the  actual  expenditure  to  the  state  controller,  as 
dedicated  funds  by  a  certification  of  the  governing  unit  receiving,  budgeting 
and  expending  those  dedicated  funds.  The  certification  shall  list  the  actual 
funds  received  for  the  budgetary  period  in  each  category  of  dedicated  funds 
and  the  actual  expenditure  of  the  used  dedicated  funds.  Any  balance  of 
dedicated  funds  unexpended  must  be  shown  and  accounted  for  as  a 
beginning  balance  in  the  next  regular  budget.  The  certification  shall  be 
prepared  by  the  director,  county  auditor  or  highway  district  treasurer  or  city 
clerk,  and  shall  be  signed  by  the  elected  county  or  highway  district 
commissioners,  mayor,  council,  or  board  members  of  the  respective  report- 
ing governmental  unit.  The  certification  shall  be  made  by  the  31st  of 
December  of  each  year  for  the  preceding  fiscal  budget  year,  and  shall  be 
published  once  as  a  legal  notice  between  January  1st  and  the  15th  of 
January.  Failure  to  make  certification,  failure  to  publish  or  the  making  of 
false  statements  in  the  certification  shall  subject  the  person  so  doing  to  the 
penalties  prescribed  in  section  40-207,  Idaho  Code,  or  be  used  as  the 
grounds  for  removal  from  office  of  the  offending  officials.  The  state  controller 
is  empowered  to  withhold  the  distribution  of  funds  for  noncompliance  with 
the  provisions  of  this  section,  but  upon  compliance  shall  authorize  the 
distribution  to  be  made. 

(3)  Moneys  remaining  unexpended  in  dedicated  funds  shall  not  be  bud- 
geted and  expended  for  uses  other  than  the  limits  of  the  dedicated  fund. 

(4)  Highway  districts  may  accumulate  fund  balances  at  the  end  of  a  fiscal 
year  and  carry  over  those  fund  balances  into  the  ensuing  fiscal  year 
sufficient  to  achieve  or  maintain  highway  district  operations  on  a  cash  basis. 
A  fund  balance  is  the  excess  of  the  assets  of  a  fund  over  its  liabilities  and 
reserves. 

History.  §  2,  p.  586;  am.  1994,  ch.  180,  §  79,  p.  420; 

I.C.,  §  40-708,  as  added  by  1985,  ch.  253,      am.  1996,  ch.  386,  §  1,  p.  1309. 

STATUTORY  NOTES 

Cross  References.  Effective  Bates. 

State  controller,  §  67-1001  et  seq.  Section  241  of  S.L.  1994,  ch.  180  provided 
.  that  such  act  should  become  effective  on  and 
Prior  Laws.  after  the  first  Monday  in  January,  1995  [Jan- 
Former  §  40-708  was  repealed.  See  Prior  uary  2,  1995]  if  the  amendment  to  the  Con- 
Laws,  §  40-701.  stitution  of  Idaho  changing  the  name  of  the 
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state  auditor  to  state  controller  [1994  S.J.R.  amendment  was  adopted,  the  amendment  to 
No.  109,  p.  1493]  was  adopted  at  the  general  this  section  by  §  79  of  SX.  1994,  ch,  180 
election  held  on  November  8, 1994.  Since  such      became  effective  January  2,  1995. 

40-709.  Apportionment  of  funds  from  highway  distribution  ac- 
count to  local  units  of  government*  —  Commencing  July  1,  1999,  and 
each  fiscal  year  thereafter,  from  the  moneys  appropriated  from  the  highway 
distribution  account  to  local  units  of  government,  three  hundred  twenty-six 
thousandths  of  one  percent  (0.326%)  is  appropriated  to  the  local  highway 
technical  assistance  council,  and  the  balance  of  the  appropriation  shall  be 
distributed  as  follows: 

(1)  Thirty  percent  (30%)  shall  be  apportioned  among  incorporated  and 
specially  chartered  cities,  in  the  same  proportion  as  the  population  of  the 
incorporated  or  specially  chartered  city  bears  to  the  total  population  of  all 
the  incorporated  or  specially  chartered  cities  as  shown  by  the  last  regular  or 
special  federal  census. 

(2)  The  remainder  shall  be  apportioned: 

(a)  Ten  percent  (10%)  shall  be  divided  equally  among  all  counties  of  the 
state. 

(b)  Forty-five  percent  (45%)  shall  be  divided  among  the  counties  of  the 
state  in  the  proportion  that  the  amount  collected  from  motor  vehicle 
registrations  in  each  county  during  the  last  calendar  year  bears  to  the 
total  amount  of  those  collections  in  all  counties  in  the  state. 

(c)  Forty-five  percent  (45%)  shall  be  divided  among  the  counties  of  the 
state  in  the  proportion  that  the  number  of  miles  of  improved  highways  in 
the  county  highway  system  of  each  county  bears  to  the  total  number  of 
miles  of  improved  highways  in  the  county  highway  systems  of  all  counties 
in  the  state.  The  director  is  directed  to  certify  to  the  state  controller,  on  or 
before  January  1  of  each  year,  the  number  of  miles  of  improved  highways 
in  each  county. 

(3)  Moneys  paid  to  counties  with  highway  districts  shall  be  further 
distributed  by  the  state  as  follows: 

(a)  Ten  percent  (10%)  shall  be  divided  equally  among  the  county,  if  the 
county  maintains  any  highways,  and  the  highway  districts; 

(b)  Forty-five  percent  (45%)  shall  be  divided  among  the  county,  if  the 
county  maintains  any  highways,  and  the  highway  districts  of  the  county 
in  the  proportion  that  the  amount  collected  from  motor  vehicle  registra- 
tions in  each  area  designated  during  the  last  calendar  year  bears  to  the 
total  amount  of  those  collections  in  the  entire  county; 

(c)  Forty-five  percent  (45%)  shall  be  divided  among  the  county,  if  the 
county  maintains  any  highways,  and  the  highway  districts  in  the  propor- 
tion that  the  number  of  miles  of  improved  highways  in  the  county  and  the 
highway  districts  bear  to  the  total  number  of  miles  of  improved  highways 
in  the  entire  county  highway  system. 

(4)  The  state  controller  shall  ascertain  the  sums  set  for  the  apportion- 
ment and  remit  to  the  local  governments  their  share  of  the  amount 
computed.  The  apportionment  hereby  made  shall  be  remitted  to  the  local 
governments  not  later  than  January  25,  April  25,  July  25,  and  October  25  of 
each  year. 

(5)  Moneys  paid  to  incorporated  or  specially  chartered  cities  shall  be 
expended  by  the  governing  bodies  of  those  cities  solely  in  the  construction 
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and  maintenance  of  highways  within  their  corporate  limits  and  to  meet  the 
interest  and  sinking  fund  requirements  for  the  current  year  on  any  unpaid 
bonds  issued  by  those  cities  for  highway  and  bridge  purposes,  or  refunding 
bonds  issued  to  take  up  those  bonds. 

(6)  Each  highway  district  receiving  an  apportionment  from  the  highway 
distribution  account  shall  apportion  those  funds  as  follows:  To  the  interest 
and  sinking  fund  of  the  district,  an  amount  as  may  be  necessary  to  meet  the 
interest  and  sinking  fund  requirements  for  that  year  on  any  unpaid  bonds 
issued  by  that  district,  and  any  balance  of  those  funds  shall  be  used  for 
highway  and  bridge  maintenance  and  construction.  Each  district  may 
expend  all  or  any  portion  of  the  balance  of  those  funds  in  the  construction 
and  maintenance  of  state  highways  within  the  district. 

(7)  No  part  of  highway  funds  or  any  apportionment  from  it  shall  ever  be 
used  for  any  purposes  other  than  those  provided  in  this  section,  except  as 
specifically  otherwise  provided.  At  the  end  of  any  fiscal  year  an  unexpended 
balance  of  highway  funds  shall  be  carried  forward  and  retained  and 
subsequently  applied  to  the  maintenance  and  construction  of  highways  or 
the  payment  of  bond  interest  and  principal  and  sinking  fund  requirements. 

History.  1993,  ch.  177,  §  1,  p.  456;  am.  1994,  ch.  180, 

I.C.,  §  40-709,  as  added  by  1985,  ch.  253,  §  80,  p.  420;  am.  1994,  ch.  280,  §  3,  p.  867; 
§  2,  p.  586;  am.  1993,  ch.  126,  §  1,  p.  319;  am.      am.  1999,  ch.  284,  §  1,  p.  706. 

STATUTORY  NOTES 

Cross  References.  "Commencing  July  1,  1994,  and  each  fiscal 

Highway  distribution  account,  §  40-701.  year  thereafter,  from"  for  "From"  and  added 

Local  highway  technical  assistance  council,  "tne  sum  of  two  hundred  fifty  thousand  dol- 

§  40-2401  et  seq.  ^ars  ($250,000)  is  appropriated  to  the  local 

State  controller,  §  67-1001  et  seq.  highway  technical  assistance  council,  and  the 

balance  of". 
Prior  Laws. 

Former  §  40-709  was  repealed.  See  Prior  Effective  Dates. 

Laws,  §  40-701.  Section  241  of  S.L.  1994,  ch.  180  provided 

that  such  act  should  become  effective  on  and 

Amendments.  after  the  first  Monday  in  January,  1995  [Jan- 

This  section  was  amended  by  two  1994  acts  uary  2,  1995]  if  the  amendment  to  the  Con- 

which  appear  to  be  compatible  and  have  been  stitution  of  Idaho  changing  the  name  of  the 

compiled  together.  state  auditor  to  state  controller  [1994  S.J.R. 

The  1994  amendment,  by  ch.  180,  §  80,  No.  109,  p.  1493]  was  adopted  at  the  general 

substituted  "state  controller"  for  "state  audi-  election  held  on  November  8, 1994.  Since  such 

tor"  in  subdivision  (2)(c)  and  subsection  (4).  amendment  was  adopted,  the  amendment  to 

The  1994  amendment,  by  ch.  280,  §  3,  in  this  section  by  §  80  of  S.L.  1994,  ch.  180 

the     introductory     paragraph,     substituted  became  effective  January  2,  1995. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Constitutionality.  highway  purposes  did  not  impose  a  liability 

Former  law  that  provided  for  apportion-  on  the  state  respecting  moneys  obtained  from 

ment  of  funds  to  local  units  of  government  for  other  source,  being  a  specific  appropriation 

highway  purposes  did  not  violate  the  consti-  from  motor  fuels  tax.  Ada  County  v.  Wright, 

tutional  provisions  requiring  every  act  to  be  60  Idaho  394,  92  P.2d  134  (1939). 

plainly  worded.  Ada  County  v.  Wright,  60  Former  law  that  provided  for  apportion- 

Idaho  394,  92  R2d  134  (1939).  ment  of  funds  to  local  governmental  units  for 

Former  law  that  provided  for  appropriation  highway  purposes  was  not  violative  of  the 

of  funds  to  local  units  of  government  for  constitutional  provision  prohibiting  the  loan- 
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ing  of  credit  of  the  state  of  Idaho  to  any 
individual,  association,  or  municipality,  or 
other  corporations.  Ada  County  v.  Wright,  60 
Idaho  394,  92  R2d  134  (1939). 

Former  law  that  provided  for  apportion- 
ment of  funds  to  local  governmental  units  for 
highway  purposes  was  not  violative  of  the 
constitutional  inhibition  against  the  legisla- 
ture creating  a  liability  against  the  state  in 
excess  of  $2,000,000,  since  the  statute  is  an 
appropriation  and  directs  how  the  motor  fuels 
tax  shall  be  expended.  Ada  County  v.  Wright, 
60  Idaho  394,  92  R2d  134  (1939). 

Former  law  that  provided  for  apportion- 
ment of  funds  to  local  governmental  units  for 
highway  purposes  concerned  a  distribution  of 
an  excise  tax  and  did  not  impinge  against  the 
constitutional  provision  prohibiting  the  law- 
makers from  imposing  taxes  for  county,  city, 
town,  or  other  municipal  purposes,  since  that 
provision  dealt  only  with  ad  valorem  taxes. 
Ada  County  v.  Wright,  60  Idaho  394,  92  P.2d 
134  (1939). 

Former  law  that  provided  for  apportion- 
ment of  funds  to  local  governmental  units  for 
highway  purposes  did  not  illegally  or  improp- 


erly divert  state  funds  to  other  than  state  or 
public  purposes,  the  building  of  highways 
being  in  the  nature  of  a  governmental  func- 
tion when  conducted  by  the  state  in  its  sover- 
eign capacity.  Ada  County  v.  Wright,  60  Idaho 
394,  92  P.2d  134  (1939). 

Former  law  that  provided  for  appropriation 
of  funds  to  local  governments  for  highway 
purposes  did  not  direct  a  distribution  of  tax 
for  county  purposes,  but  merely  directed  the 
expenditures  that  may  be  made  by  counties 
and  highway  districts  as  state  agencies,  and 
was  not  violative  of  the  constitutional  provi- 
sion inhibiting  the  lawmakers  from  imposing 
taxes  for  county  or  municipal  purposes.  Ada 
County  v.  Wright,  60  Idaho  394,  92  P.2d  134 
(1939). 

The  fact  that  the  counties  are  not  required 
to  present  claims  to  the  state  for  their  portion 
of  the  fund  provided  for  in  former  law,  to  be 
passed  upon  by  the  board  of  examiners,  did 
not  violate  a  constitutional  provision  requir- 
ing claims  against  the  state  to  be  so  passed 
upon,  Ada  County  v.  Wright,  60  Idaho  394,  92 
P.2d  134  (1939). 


40-710.    American    trucking    association    settlement    fund.    — 

(1)  There  is  hereby  established  in  the  state  treasury  the  American  trucking 
association  settlement  fund  hereafter  referred  to  as  the  settlement  fund,  to 
which  shall  be  credited  all  moneys  as  may  be  provided  by  law. 

(2)  Moneys  in  the  fund  are  continuously  appropriated  and  shall  be  used 
to  satisfy  the  settlement  agreement  as  approved  by  the  court  pursuant  to 
Case  No.  CV  OC  9700724D,  American  Trucking  Association,  et  al.  v.  State  of 
Idaho,  et  al.,  in  the  fourth  judicial  district,  in  accordance  with  the  terms  of 
such  agreement. 

(3)  Interest  earned  on  the  investment  of  idle  moneys  in  the  settlement 
fund  shall  be  paid  to  the  settlement  fund. 

History. 

I.C.,  §  40-710,  as  added  by  2000,  ch.  418, 
§  1,  p.  1331. 

STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-710,  which  comprised  I.C., 
§  40-710,  as  added  by  1985,  ch.  253,  §  2,  p. 
586,  was  repealed  by  S.L.  1993,  ch.  126,  §  3, 
effective  July  1,  1993. 

Another  former  §  40-710  was  repealed.  See 
Prior  Laws,  §  40-701. 

Effective  Dates. 

Section  19  of  S.L.  2000,  ch.  418,  provides: 
"Section  1  of  this  act  shall  be  in  full  force  and 
effect  on  and  after  July  1,  2000,  contingent 
upon  certification  by  the  Secretary  of  State 


that  he  has  received  notice  from  the  appropri- 
ate court  of  the  Fourth  Judicial  District  that 
the  court  has  granted  final  approval  of  a 
settlement  pursuant  to  Case  No.  CV  OC 
9700724D,  American  Trucking  Association,  et 
al,  v.  State  of  Idaho,  et  al. ,  or  on  and  after  the 
date  the  Secretary  of  State  so  certifies  final 
approval  of  the  settlement,  whichever  occurs 
later,"  The  Secretary  of  State  certified  that  he 
received  the  notice  referred  to  in  §  19  of  ch. 
418  prior  to  October  1,  2000,  and  the  enact- 
ment of  this  section  by  §  1  of  ch.  418  became 
effective  October  1,  2000. 
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40-711.    Moneys   of  highway   districts  —  Apportionment  with 

counties.  —  (1)  Within  ten  (10)  days  after  the  organization  of  a  highway 
board,  it  shall  be  the  duty  of  the  commissioners  to  pay  over  to  the  treasurer 
of  the  highway  district  the  proper  share  of  the  district's  funds  in  the 
highway  and  bridge  fund  of  the  county,  the  share  being  ascertained  and 
determined  as  follows:  From  the  total  amount  of  the  highway  and  bridge 
funds,  consisting  of  the  balance,  if  any,  on  hand  at  the  beginning  of  the 
current  calendar  year,  augmented  by  the  amount  of  whatever  taxes  may 
have  been  subsequently  collected  and  paid  into  the  highway  and  bridge 
funds,  there  shall  be  deducted  the  amount  of  any  payments  made  from  the 
funds  since  the  beginning  of  the  calendar  year  and  also  any  amount  needed 
to  make  good  any  deficiency  in  the  funds  that  may  have  existed  at  the 
beginning  of  that  year.  The  resulting  amount  is,  for  the  purpose  of  the 
computation,  termed  the  net  highway  and  bridge  fund.  The  highway 
district's  contribution  to  it  is  an  amount  which  bears  the  same  ratio  that  the 
amount  of  the  highway  and  bridge  ad  valorem  taxes  levied  by  the  county 
within  the  highway  district  in  the  preceding  year  (less  twenty-five  per  cent 
(25%)  of  the  highway  fund  levied  within  any  included  cities),  bears  to  the 
total  amount  of  highway  and  bridge  ad  valorem  taxes  levied  in  the  county  in 
the  preceding  year.  The  proper  share  for  the  highway  district  in  the  highway 
and  bridge  fund  is,  for  the  purpose  of  this  section,  ninety-five  per  cent  (95%) 
of  the  highway  district's  contribution  to  the  net  highway  and  bridge  fund. 

(2)  All  moneys  thereafter  coming  into  the  county  highway  and  bridge 
funds  by  reason  of  county  levies  made  prior  to  the  organization  of  the 
highway  district,  but  which  may  not,  at  the  time  of  the  organization,  have 
been  collected  by  the  county,  shall  as  soon  as  collected,  be  accounted  for  and 
apportioned  by  the  methods  set  forth  above,  and  the  highway  district's 
proper  share  in  it  paid  over  to  the  highway  district. 

(3)  Pending  final  adjustment  and  payment  of  the  amounts  provided  for  in 
this  section,  the  commissioners  are  authorized  to  retain  a  proportion  of  the 
funds  as  shall  be  required  to  meet  outstanding  valid  warrants  lawfully 
issued  against  the  county  prior  to  the  organization  of  the  highway  district 
and  outstanding  indebtedness  of  the  county  lawfully  contracted  prior  to  the 
organization  of  the  highway  district  lawfully  chargeable  and  payable  out  of 
those  funds.  This  section  shall  not  apply  to  the  proceeds  of  taxes  specially 
levied  to  meet  the  requirements  of  bonds  issued  by  the  county 

History. 

LC,  §  40-711,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Compiler's  Notes. 

The  words  enclosed  in  parentheses  so  ap- 
peared in  the  law  as  enacted. 

40-712.  City's  portion  of  highway  funds  paid  to  auditor  —  Fiscal 
assistance  funds.  —  (1)  Any  city  which  maintains  highways  shall  con- 
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tinue  to  receive  their  proportionate  share  of  moneys  distributed  under 
section  40-709,  Idaho  Code,  but  in  a  single  county-wide  highway  district 
organized  under  the  provisions  of  chapter  10,  title  40,  Idaho  Code,  or  under 
chapter  273,  laws  of  1971,  those  moneys  shall  be  paid  to  the  county  auditor 
for  the  benefit  of  the  county-wide  highway  district. 

(2)  Any  city  or  county  which  receives  moneys  under  the  provisions  of  the 
state  and  local  fiscal  assistance  act  of  1972  may  utilize  those  funds  for  any 
purposes  that  were  solely  the  responsibility  of  that  city  or  county  prior  to 
March  17,  1973,  and  which  responsibility  was  transferred  to  a  county-wide 
highway  district  by  chapter  273,  laws  of  1971.  Any  city  or  county  which 
receives  moneys  under  the  provisions  of  the  state  and  local  fiscal  assistance 
act  of  1972  may  utilize  those  funds  for  the  design,  construction,  reconstruc- 
tion and  maintenance  of  sidewalks,  when  deemed  to  be  for  public  safety. 
Utilization  of  the  fiscal  assistance  funds  may  be  accomplished  by  a  transfer 
of  the  funds  to  a  county- wide  highway  district,  and  the  provisions  of  sections 
67-2326  through  and  including  67-2333,  Idaho  Code,  may  be  utilized  for 
transfer,  provided,  the  provisions  of  the  state  and  local  fiscal  assistance  act 
of  1972  are  adhered  to. 

History. 

I.C.,  §  40-712,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Federal  References.  1983.  Similar  provisions  are  now  contained  in 

The  state  and  local  fiscal  assistance  act  of  31  uscs  §  6701  et  se<l- 

1972,  referred  to  in  subsection  (2),  is  Act  Oct.  Compiler's  Notes. 

20,   1972,  P.L.   92-512,  which  formerly  ap-  Chapter  273,  laws  of  1971,  referred  to  in 

peared  as  31  USCS  §  1221  et  seq.,  prior  to  this  section,  was  repealed  by  §  1  of  S.L.  1985, 

enactment  of  Title  31  into  positive  law  in  ch.  253. 

40-713.  Expenditure  and  applicability  of  funds.  —  The  commis- 
sioners and  the  board  of  commissioners  of  each  highway  district  are 
empowered  to  expend  all  or  any  portion  of  moneys  received  by  them  from  the 
highway  distribution  account,  in  cooperation  with  the  state  of  Idaho  or  the 
United  States,  or  both,  in  the  construction  of  highways  or  bridges. 

History. 

LC,  §  40-713,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Highway  distribution  account,  §  40-701. 

40-714,  Budgeting  and  allocation  of  funds.  —  (1)  The  commission- 
ers shall  budget  and  allocate  the  moneys  from  the  highway  distribution 
account  to  be  available  during  the  year  for  which  the  budget  is  made  as  in 
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the  manner  now  provided  by  law  for  the  budgeting  of  its  expenditures,  and 
may  budget  and  allocate  so  much  of  them  as  shall  be  available  for 
construction  and  maintenance  of  highways,  in  cooperation  with  the  state  of 
Idaho  and  United  States,  or  either. 

(2)  The  board  of  commissioners  of  each  highway  district  may  at  any 
meeting  allocate  the  moneys  then  available  and  to  become  available  from 
the  highway  distribution  account  during  that  year  for  the  construction  and 
maintenance  of  highways,  in  cooperation  with  the  state  of  Idaho  and  the 
United  States,  or  either. 

History. 

I.C.,  §  40-714,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 
Highway  distribution  account,  §  40-701. 

RESEARCH  REFERENCES 

C.J.S.  —  40  C.J.S.,  Highways,  §  182etseq.      enant   or  right  to   enforcement  thereof  as 
A.L.R.  —  Eminent  domain:  restrictive  cov-      compensable  property  right.  4  A.L.R.3d  1137. 

40-715,  Transfer  of  sums  allocable  to  counties,  highway  districts 
and  cities  —  Disbursement,  —  It  is  the  duty  of  the  state  controller  to 
draw  warrants  upon  the  state  treasury  for  the  transfer  of  the  distributive 
sums  allocable  to  the  several  counties,  highway  districts  and  cities,  which 
warrants  shall  be  made  payable  directly  to  the  county  treasurers,  highway 
district  secretary  or  city  clerk.  The  county  treasurers  shall  deposit  the 
moneys  in  the  county  highway  fund,  highway  district  secretaries  shall 
deposit  the  moneys  in  the  highway  district  road  fund  and  the  city  clerk  shall 
deposit  the  moneys  in  the  city  street  fund. 

History.  1994,  ch.  180,  §  81,  p.  420;  am.  2003,  ch.  32, 

I.C.,  §  40-715,  as  added  by  1985,  ch.  253,      §  22,  p.  115. 
§  2,  p.  586;  am.  1993,  ch.  126,  §  2,  p.  319;  am. 

STATUTORY  NOTES 

Cross  References.  stitution  of  Idaho  changing  the  name  of  the 

Highway  distribution  account,  §  40-701.  state  auditor  to  state  controner  [1994  S>JtK 

Effective  Dates.  No.  1Q9,  p.  1493]  was  adopted  at  the  general 

Section  241  of  S.L.  1994,  ch.  180  provided  election  held  on  November  8,  1994.  Since  such 

that  such  act  should  become  effective  on  and  amendment  was  adopted,  the  amendment  to 

after  the  first  Monday  in  January,  1995  [Jan-  this  section  by  §  81  of  S.L.   1994,  ch.   180 

uary  2,  19951  if  the  amendment  to  the  Con-  became  effective  January  2,  1995. 
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40-716.    Establishment  of  local  highway  needs  assessment  account 

—  Administration.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  1990,  ch.  158,  §  4,  p.  343,  was  repealed  by 

This  section,  which  comprised  I.C.,  §  40-  S.L.  1994,  ch.  280,  §  7,  effective  July  1,  1995. 
716,  as  added  by  1986,  ch.  99,  §  2,  p.  277;  am. 

40-717,  Deposit  and  disbursement  of  funds  of  the  local  highway 
technical  assistance  council  —  Administration.  —  (1)  Funds  appor- 
tioned under  section  40-709,  Idaho  Code,  to  the  local  highway  technical 
assistance  council  shall  immediately  be  deposited  by  the  council  in  one  (1)  or 
more  banks  or  trust  companies  approved  under  chapter  27,  title  67,  Idaho 
Code,  as  state  depositories.  All  funds  so  deposited  and  interest  from  the 
same  are  hereby  continuously  appropriated  for  the  purpose  of  carrying  out 
the  provisions  of  chapter  24,  title  40,  Idaho  Code. 

(2)  The  local  highway  technical  assistance  council  is  charged  with  the 
sole  and  exclusive  administration  of  the  council  funds  and  shall  follow 
federal  guidelines  in  providing  technical  assistance  to  local  highway  juris- 
dictions which  may  be  funded  in  part  with  federal  funds.  Funds  can  be 
withdrawn  or  paid  out  of  such  accounts  only  upon  checks  or  other  orders 
upon  such  account,  signed  by  two  (2)  officers  of  the  council  or  employees 
designated  by  the  council. 

(3)  The  right  is  reserved  to  the  state  of  Idaho  to  audit  the  accounts  and 
expenditures  of  the  council  at  any  time. 

(4)  All  money  received  or  expended  by  the  council  shall  be  audited 
annually  by  a  certified  public  accountant,  designated  by  the  council,  as 
provided  in  section  40-2405,  Idaho  Code. 

History. 

I.C.,  §  40-717,  as  added  by  1994,  ch.  280, 
§  4,  p.  867;  am.  1995,  ch.  268,  §  1,  p.  866. 

40-718.  GARVEE  funds  established  —  Capital  project  fund  — 
Debt  service  fund,  —  (1)  There  is  established  in  the  state  treasury  a  fund 
known  as  the  "GARVEE  Capital  Project  Fund"  which  shall  include: 

(a)  Any  draw  by  the  board  of  proceeds  from  the  transportation  bonds  or 
notes  issued  by  the  Idaho  housing  and  finance  association  in  accordance 
with  chapter  62,  title  67,  Idaho  Code. 

(b)  Interest  earned  on  the  investment  of  idle  moneys  in  the  GARVEE 
capital  project  fund  shall  be  paid  to  the  GARVEE  capital  project  fund. 

Disbursements  from  this  fund  shall  be  made  for  projects  in  accordance  with 
chapter  3,  title  40,  Idaho  Code.  All  moneys  in  the  fund  are  hereby 
continuously  appropriated  to  the  department. 

(2)  There  is  established  in  the  state  treasury  a  fund  known  as  the 
"GARVEE  Debt  Service  Fund"  for  the  purpose  of  paying  the  principal, 
interest  and  other  amounts  required  for  transportation  bonds  or  notes  of  the 
Idaho  housing  and  finance  association  in  accordance  with  chapter  62,  title 
67,  Idaho  Code.  The  fund  shall  include: 

(a)  Amounts  transferred  from  the  state  highway  account  upon  certifica- 
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tion  by  the  Idaho  housing  and  finance  association  to  the  state  controller, 
state  treasurer  and  the  board  as  necessary  for  payment  of  principal, 
interest  and  other  amounts  required  for  transportation  bonds  or  notes. 
(b)  Interest  earned  on  the  investment  of  idle  moneys  in  the  GARVEE  debt 
service  fund  shall  be  paid  to  the  GARVEE  debt  service  fund. 
From  moneys  within  this  fund,  there  are  hereby  continuously  appropriated 
such  amounts  as,  from  time  to  time,  shall  be  certified  by  the  Idaho  housing 
and  finance  association  to  the  state  controller,  state  treasurer  and  the  board 
as  necessary  for  payment  of  principal,  interest  and  other  amounts  required 
for  transportation  bonds  or  notes  of  the  Idaho  housing  and  finance  associ- 
ation in  accordance  with  chapter  62,  title  67,  Idaho  Code,  which  amounts 
shall  be  paid  over  as  directed  by  the  association. 

History. 

I.C.,  §  40-718,  as  added  by  2005,  ch.  378, 
§  6,  p.  1217. 

STATUTORY  NOTES 

Cross  References.  program,        see        http://www.itd.idaho.gov/ 

State  controller,  §  67-1001  et  seq.  Projects! garveel default. asp. 

State  highway  account,  §  40-702. 

Compiler's  Notes. 
For  more  on  the  GARVEE  transportation 

CHAPTER  8 

TAXES 

SECTION.  SECTION. 

Inino*  £uthority  an.d  Pro<*dure  for  levies  40-817.  Highway  district  taxes  —  Duties  of 

40-802.  Assessor  to  furnish  market  value  for  , 

assessment  purposes  — Board  county  assessor. 

to  make  levy  40-818.  Limitation  on  levies  —  Penalties, 

40-803.  Collection  by  county  officials.  40-819.  Election  to  increase  levy  —  Notice. 

in'lni'  ^ability  of  county  officials.  40-820.  Expenditures  in  emergencies. 

40-805.  Payment  of  money  to  district.  Afx  qo1    t,  ,,  .  ,         *    ,  .  A       _ 

40-806.  General  laws  applicable.  40_82L  Treasurer  °f  highway  district  -  Du- 

40-807.  Joint     local     highway    jurisdiction  ties- 

bridges— Additional  tax  levy  40-822.  Detached  territory  —  Order  deter- 

40-808.  Creation  of  special  tax  districts  -  mining  apportionment  of  in- 

Apportionment  of  costs.  A  u.    ,  a      .  ,  , 

40-809.  Appeal  from  order  of  highway  dis-  debtedness  —  Special  levy. 

trict  board  in  special  tax  dis-  40-823.  Levy  to  pay  indebtedness  upon  dis- 
tricts, sion  of  district. 

inti?'  ^.^^Pe^^^^tricts.  .  40-824.  Computation  and  payment  of  indebt- 
40-811.  Limitations  on  levy  in  special  tax  j  r ,.      ,      ,  , .  ,  .  ,    ., 

districts.  edness  of  dissolved  district  sit- 

40-812.  Collection  of  taxes  in  special  tax  dis-  uated  in  two  or  more  counties. 

tricts.  40-825.  Levies  to  pay  claims  against  dis- 
40-813.  Liability  of  special  tax  districts  for  solved  or  consolidated  systems 

general  taxes.  and  districts  —  Certification 

40-814.  Resolutions  and  orders  adopted  by  and  assessment  —  Issuance  of 

commissioners.  new     highway     users'     fund 

40-815.  Estimate  and  levy  of  tax  —  Excep-  bonds. 

tion.  40-826.  Collection  of  taxes  —  Disposition 
40-816.  Indebtedness  in  excess   of  express  upon  collection. 

provisions  prohibited  —  Ex-  40-827.  Authorization  for  voters  to  approve 

ceptions.  vehicle  registration  fee. 
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40-801.  Authority  and  procedure  for  levies.  —  (1)  The  commission- 
ers of  a  county  highway  system,  the  commissioners  of  a  county-wide 
highway  district,  and  the  commissioners  of  highway  districts  are  empow- 
ered, for  the  purpose  of  construction  and  maintenance  of  highways  and 
bridges  under  their  respective  jurisdictions,  to  make  the  following  highway 
ad  valorem  tax  levies  as  applied  to  the  market  value  for  assessment 
purposes  within  their  districts: 

(a)  Two-tenths  per  cent  (0.2%)  of  market  value  for  assessment  purposes 
for  construction  and  maintenance  of  highways  and  bridges;  provided  that 
if  the  levy  is  made  upon  property  within  the  limits  of  any  incorporated 
city,  fifty  per  cent  (50%)  of  the  funds  shall  be  apportioned  to  that 
incorporated  city. 

(b)  A  special  levy  of  eighty-four  thousandth  per  cent  (0.084%)  of  market 
value  for  assessment  purposes  to  be  used  for  any  one  (1)  or  all  of  the 
following  purposes: 

1.  bridge  maintenance  and  construction; 

2.  matching  state  and  federal  highway  funds; 

3.  secondary  highway  construction; 

4.  secondary  highway  maintenance  and  improvements; 

5.  maintenance  during  an  emergency. 

No  part  of  this  levy  shall  be  apportioned  to  any  incorporated  city. 

(2)  The  tax  levies  authorized  by  this  section  shall  be  certified  to  the 
county  auditor  of  the  county  in  which  the  levies  are  made,  at  the  same  time 
that  other  tax  levies  are  certified  for  other  county  purposes,  shall  be 
collected  by  the  same  officers  and  in  the  same  manner  as  any  other  county 
taxes  are  collected,  and  paid  into  the  county  treasury  and  apportioned  to  the 
districts  or  taxing  units  in  the  amount  that  their  respective  levies  produced, 
exclusive  of  ordinary  collection  fees  to  the  county  and  the  proper  apportion- 
ment to  the  incorporated  cities. 

(3)  The  total  levies  for  construction  and  maintenance  of  highways  and 
bridges,  secondary  highway  matching  funds  and  construction  and  mainte- 
nance of  bridges  only,  shall  not  exceed  two  hundred  eighty-four  thousandth 
per  cent  (0.284%)  of  the  market  value  for  assessment  purposes. 

History. 

I.C.,  §  40-801,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  40-803. 1890-1891,  p.  190,  §  12;  reen.  1899, 

The  following  sections  comprising  former  p,  m,  §  13;  reen.  R.C.  &  C.L.,  §  939;  C.S., 

chapter  8  of  title  40  were  repealed^ by  S.L.  §  1361.  ICA    «  39-703. 

1985,  ch.  253,  §  1,  effective  July  1,  1985:  *  in  «u    pq     &  Q*n    t™    RP    &  PL 

40-801.  R.S.,  §  945;  am.  1903,  p.  367,  §  1;  40-804.  R.S.,  §  950,  reen    R.C    &  C.L., 

reen.  R.C,  §  936;  am.  1911,  ch.  56,  §  1,  p.  §  940;  C  S    §  1362;  I CA,  §  39-704. 

150;  am.  1915,  ch.  84,  p.  202;  reen.  C.L.,  40-805.  R.S.,  §  951;  reen    R.C \    &  C.L., 

§  936;  am.  1919,  ch.  62,§  1,  p.  196;  C.S.,  §  941;  C.S  §  1363;  LC.A.,  §  39-705. 

8  iqilPA  §  39-701  40-806.  R.S.,  §  952;  reen.  R.C.  &  C.L., 

40-802.'  R.S.,  §  947;  reen.  R.C.  &  C.L.,  §  942;  C.S.,  §  1364;  I.C.A.,  §  39-706. 

§  938;  C.S.,  §  1360;  am.  1927,  ch.  73,  §  2,  p.  40-807.  1913,  ch.  126,  p.  473;  reen  C.L., 

91- 1  C  A.,  §  39-702;  am.  1967,  ch.  274,  §  1,  p.  §  942a;  C.S.,  §  1365;  am.  1931,  ch.  97,  §  1,  p. 

770;  am.  1977,  ch.  39,  §  1,  p.  71.  170;  I.C.A.,  §  39-707. 
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JUDICIAL  DECISIONS 

Cited   in:   City   of  Rexburg  v.    Madison 
County,  115  Idaho  88,  764  R2d  838  (1988). 

RESEARCH  REFERENCES 
Ta^ionl'  7262etTeqJUr-  ^  ^  ^  M         ^  ~  "  ^  "^^  §  365  et  "* 

40-802.  Assessor  to  furnish  market  value  for  assessment  pur- 
poses —  Board  to  make  levy,  —  On  or  before  the  first  Monday  in  July  of 
each  year  the  county  assessor  shall  deliver  to  the  secretary  of  each  highway 
district  within  the  county  a  statement  showing  the  aggregate  market  value 
for  assessment  purposes  of  all  the  taxable  property  in  the  district,  and 
showing  separately  the  aggregate  market  value  for  assessment  purposes  of 
all  the  taxable  property  within  each  included  city  in  each  district.  The 
highway  district  board  shall  levy  the  taxes  provided  for. 

History. 

I.C.,  §  40-802,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-802  was  repealed.  See  Prior 
Laws,  §  40-801. 

RESEARCH  REFERENCES 
C.J.S.  —  40  C.J.S.,  Highways,  §  375  et  seq. 

40-803.  Collection  by  county  officials.  —  The  taxes  levied  by  a 
highway  board  shall  be  extended  on  the  general  roll  by  the  county  assessor 
in  a  separate  column  at  the  rate  fixed  by  the  highway  board  and  certified  by 
the  secretary  of  the  highway  board,  at  the  same  time  the  county  taxes  are 
extended.  The  taxes  shall  be  carried  into  a  column  of  aggregates  and  shall 
be  collected  by  the  tax  collector  of  the  county  at  the  time  and  in  the  manner 
provided  by  law  for  collecting  county  taxes.  The  tax  collector  shall  have  the 
same  powers  conferred  upon  him  respecting  the  collection  of  highway 
district  taxes  and  the  sale  of  delinquent  property  as  are  conferred  respecting 
the  collection  of  other  county  taxes. 

History. 

I.C.,  §  40-803,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-803  was  repealed.  See  Prior 
Laws,  §  40-801. 


40-804  HIGHWAYS  AND  BRIDGES 


466 


40-804.  Liability  of  county  officials.  —  All  county  officers  entrusted 
with  the  assessment,  collection,  paying  over  or  custody  of  taxes  of  any 
highway  district  within  the  county,  and  their  sureties,  shall  be  liable  upon 
their  official  bonds  for  the  faithful  performance  of  their  duties  in  the 
assessment,  collection  and  safekeeping  of  the  highway  district  taxes. 


History. 

I.C.,  §  40-804,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 


STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-804  was  repealed.  See  Prior 
Laws,  §  40-801. 

JUDICIAL  DECISIONS 

Cited   in:    City   of  Rexburg  v.   Madison 
County,  115  Idaho  88,  764  P.2d  838  (1988). 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  174. 

40-805.  Payment  of  money  to  district.  —  It  is  the  duty  of  the  tax 
collector  of  the  county  to  pay  over  to  the  treasurer  of  the  highway  district  all 
district  tax  moneys  collected  by  him  and  payable  to  the  district  as  soon  as 
they  are  collected,  and  on  or  before  the  third  Monday  in  July  in  each  year 
make  a  final  settlement  with  the  district  treasurer  respecting  the  district 
taxes  and  pay  over  all  moneys  then  due  to  the  district,  including  all  the 
district's  proportionate  amount  of  delinquent  district  taxes,  interest  and 
costs  on  all  tax  sales  and  redemptions  from  them.  The  treasurer  of  the 
district  shall  give  to  the  tax  collector  of  the  county  duplicate  receipts  for  the 
payments,  and  the  tax  collector  shall  give  one  to  the  secretary  of  the  district 
and  the  other  shall  be  an  acquittance  to  the  county  tax  collector  in  settling 
with  the  highway  district,  to  the  extent  of  the  payment  shown. 

History. 

LC,  §  40-805,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-805  was  repealed.  See  Prior 
Laws,  §  40-801. 

RESEARCH  REFERENCES 
C.J.S.  —  40  C, J.S.,  Highways,  §  375  et  seq. 

40-806.    General  laws  applicable.  —  All  ad  valorem  highway  taxes 
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levied  and  assessed  under  the  provisions  of  this  title  shall  become  due  and 
delinquent  and  shall  attach  to  and  become  a  lien  on  the  real  property 
assessed  at  the  same  time  as  other  county  taxes.  All  the  provisions  of  the 
Idaho  Code,  governing  the  assessing  and  collecting  of  county  taxes,  are 
applicable  to  the  assessment  and  collection  of  highway  district  taxes, 
wherever  the  same  are  consistent  with  the  provisions  of  this  title. 

History. 

I.C.,  §  40-806,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-806  was  repealed.  See  Prior 
Laws,  §  40-801. 

RESEARCH  REFERENCES 
C.J.S.  —  40  C.J.S.,  Highways,  §  375  et  seq. 

40-807.  Joint  local  highway  jurisdiction  bridges  —  Additional 
tax  levy.  —  (1)  Any  two  (2)  or  more  local  highway  jurisdictions  in  the  state 
are  empowered  to  join  in  the  construction,  maintenance  and  repair  of 
bridges  at  places  where  the  bridges  will  directly  benefit  each  of  the  local 
highway  jurisdictions,  and  contract  for  the  cost  of  construction,  mainte- 
nance or  repair  of  the  bridge  that  each  local  highway  jurisdiction  is  to  bear. 

(2)  For  the  purpose  of  defraying  the  costs  and  expenses  incurred  under 
the  provisions  of  this  section,  the  commissioners  of  the  respective  local 
highway  jurisdictions  are  empowered  to  levy  upon  all  taxable  property  of 
each  local  highway  jurisdiction,  in  addition  to  all  other  taxes,  an  annual  tax 
not  exceeding  twenty-four  ten  thousandths  percent  (0.0024%)  of  the  market 
value  for  assessment  purposes  of  the  property.  The  entire  proceeds  of  the 
levy  shall  be  used  solely  for  the  purposes  of  this  section. 

History. 

I.C.,  §  40-807,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  154,  §  2,  p.  528. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-807  was  repealed.  See  Prior 
Laws,  §  40-801. 

40-808.  Creation  of  special  tax  districts  —  Apportionment  of 
costs.  —  As  a  highway  is  built  and  completed  with  the  proceeds  of  a  bond 
issue  within  an  area  of  land  which  under  a  resolution  of  a  highway  district 
board  is  provided,  there  may  be  created  a  special  tax  district.  When  the 
highway  has  been  accepted  by  the  highway  district  board,  and  the  director 
of  highways  for  the  district  has  certified  to  his  board  the  cost  of  the  highway 
so  far  as  it  lies  within  the  special  tax  district,  then  the  highway  district 
board  shall,  by  order,  create  a  special  tax  district,  fix  and  designate  the 
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boundaries  of  it,  and  designate  the  portion  of  the  cost  of  the  highway  to  be 
charged  against  the  land  in  the  special  tax  district,  not  exceeding  the 
maximum  percentage  specified  in  the  original  resolution.  The  highway 
district  board  shall  fix  and  determine  the  amount  per  acre  charged  against 
the  lands  within  the  special  tax  district,  not  exceeding,  in  respect  to  any 
single  highway,  the  maximum  amount  per  acre  specified  for  the  highway  in 
the  original  resolution.  The  amount  per  acre  need  not  be  the  precise 
proportionate  cost  of  the  highway,  but  may  be  the  approximate  proportion, 
avoiding  inconvenient  fractions  or  fractional  parts  of  a  dollar,  and  shall  be 
the  same  uniform  amount  per  acre  throughout  any  single  special  tax 
district.  The  highway  district  board  shall  include  as  part  of  the  cost  of  the 
highway  the  fair  and  reasonable  portion  of  overhead  charges  applicable,  and 
an  additional  amount  equal  to  two  per  cent  (2%)  of  the  cost  to  cover  the 
expenses  of  the  highway  district  for  the  collection  of  the  special  taxes.  From 
time  to  time  as  highways  or  portions  of  highways  are  completed  and 
accepted  and  the  cost  certified,  the  highway  district  board  shall  create  the 
proper  tax  districts.  In  respect  to  each  special  tax  district  created,  the 
highway  board  is  constituted  the  local  executive  authority  of  each  special 
tax  district  with  authority  in  respect  to  each  district,  to  levy  the  special  tax, 
the  authority  being  confined  in  each  district  to  the  limits  of  the  highway 
district,  and  within  the  limits  the  special  tax  in  each  special  tax  district 
shall  be  at  a  uniform  amount  per  acre  throughout  the  special  tax  district. 
The  order  of  the  highway  district  board  creating  the  special  tax  district, 
fixing  and  determining  its  boundaries,  stating  the  number  of  acres  in  it, 
fixing  the  amount  of  the  indebtedness  created  by  the  bond  issue  which  is 
charged  against  the  land  in  the  special  tax  district,  and  the  amount  per  acre 
to  be  specially  taxed  against  the  land  shall  be  entered  at  length  on  the 
minutes  of  the  highway  district  board  and  shall  be  open  to  public  inspection. 
A  notice  stating  generally  the  nature  and  date  of  the  order  and  designating 
the  township  and  sections  within  the  special  tax  district  shall  be  published 
for  at  least  two  (2)  separate  times  in  a  newspaper  published  in  the  county. 
On  the  filing  with  the  secretary  of  the  highway  district  of  proof  of  publica- 
tion, the  order  shall  be  deemed  complete. 

History. 

I.C.,  §  40-808,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

RESEARCH  REFERENCES 

Am.  Jur.  —  70C  Am.  Jur.  2d,  Special  or 
Local  Assessments,  §  106  et  seq. 

40-809.    Appeal  from  order  of  highway  district  board  in  special 

tax  districts.  —  Within  thirty  (30)  days  after  the  filing  provided  for  in 
section  40-808,  Idaho  Code,  but  not  after  the  expiration  of  the  thirty  (30) 
days,  any  owner  of  land  within  a  special  taxing  district  may  file  in  the  office 
of  the  highway  district  board  a  copy  of  a  verified  petition  in  a  proceeding  in 
the  district  court  of  the  highway  district  for  the  review  of  the  order, 
specifying  the  grounds  of  objection.  At  the  expiration  of  the  thirty  (30)  days, 
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all  proceedings  relating  to  the  special  tax  district  where  copies  of  petitions 
for  review  have  been  duly  filed  shall  be  consolidated  by  order  of  the  district 
court  into  a  single  proceeding,  and  notice  shall  be  given  and  procedure 
followed  as  the  district  court  shall  prescribe.  The  district  court  shall  have 
jurisdiction  as  a  court  of  equity,  and  without  a  jury,  try  and  determine  the 
proceeding.  On  the  review,  the  only  question  to  be  tried  and  determined 
shall  be  whether,  in  creating  a  special  tax  district  and  in  fixing  the  amounts 
so  charged  against  the  land,  the  district  board  has  observed  the  require- 
ments specified  in  sections  40-810  and  40-811,  Idaho  Code.  The  district  court 
shall,  if  it  determines  that  the  board  has  materially  departed  from  the 
requirements,  make  a  final  order  in  the  proceeding  directing  any  necessary 
change  or  modification  in  the  order  of  the  highway  district  board,  and  that 
board  shall  make  the  changes  and  modifications  in  their  order,  and  the 
changed  or  modified  order  shall  be  submitted  to  the  district  court  and  finally 
made  as  directed  and  approved  by  the  court.  If  in  the  proceeding  the  district 
court  shall  determine  that  the  highway  board  has  not  materially  departed 
from  the  requirements,  it  shall  affirm  the  order  of  the  highway  district 
board.  On  the  expiration  of  thirty  (30)  days  from  the  date  of  the  highway 
district  board's  original  order,  without  any  copy  of  a  petition  for  review 
having  been  filed,  or  on  the  filing  with  the  secretary  of  the  highway  board, 
of  the  order  of  the  district  court  in  the  proceeding  for  review  affirming  the 
order,  or  on  the  filing  with  the  secretary  of  the  new  order  of  the  board 
embodying  the  changes  and  modifications  directed  by  the  district  court  in 
the  proceeding  for  review,  with  the  written  approval  of  the  court  attached,  as 
the  case  may  be,  the  order  shall  be  final  and  conclusive  in  respect  to  all  the 
matters  and  things  contained. 

History. 

I.C.,  §  40-809,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-810.  Levy  in  special  tax  districts.  —  When  an  order  of  the 
highway  district  board  has  become  final  and  conclusive,  the  board  shall  levy 
upon  all  the  land  within  the  special  tax  district  created  by  the  order  a  special 
tax  equal  in  amount  to  the  amount  so  charged  in  the  order  against  the 
special  tax  district,  specifying  the  amount  per  acre.  The  secretary  of  the 
district  shall  transmit  to  the  assessor  and  tax  collector  of  the  county  a 
certified  copy  of  the  levy  and  of  the  order  creating  the  special  tax  district.  On 
receiving  the  certified  copy,  the  county  assessor  shall  assess,  against  the 
land  in  the  special  tax  district,  the  amount  levied,  but  it  shall  not  be 
collected  except  as  installments  as  shall  be  called  for  by  the  annual  levies 
made  by  the  highway  district  board  of  the  taxes  necessary  to  meet  the 
requirements  of  the  bonds.  The  existence  of  an  assessment  against  land  in 
the  special  tax  district  shall  not  be  held  to  constitute  a  cloud  upon  the  title 
of  that  land,  nor  as  a  breach  of  a  convenant  [covenant]  of  warranty,  title,  nor 
against  encumbrances  in  a  deed  or  contract  for  the  land,  nor  as  rendering 
the  title  to  the  land  unmarketable.  The  special  tax  authorized  within  special 
tax  districts  is  a  tax  for  the  purpose  of  securing  for  the  special  tax  districts 
the  benefit  of  local  highways  within  the  limits  of  the  special  tax  district,  as 
distinguished  from  the  general  purpose  of  the  bond  issue  as  a  whole  of 
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securing  the  benefit  of  a  system  of  highways  for  the  highway  district  at 
large. 

History. 

I.C.,  §  40-810,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Compiler's  Notes.  tence  was  added  by  the  compiler  to  correct  the 

The  bracketed  insertion  in  the  fourth  sen-      spelling  of  the  term. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Constitutionality. 

Highways  within  municipalities. 

Constitutionality.  Highways  within  Municipalities. 

Former  law  in  providing  for  special  prop-  Although  road  and  bridge  finances  of  cities 

erty  road  tax  on  property  otherwise  taxed  for  and  villages  were  provided  for  by  statute, 

general  road  purposes  did  not  authorize  dou-  county  or  state  could  assist  in  building  roads 

ble  taxation  within  the  meaning  of  Idaho  and  bridges  within  the  corporate  limits.  City 

Const.,  Art.  VII,  §  5.  Humbird  Lumber  Co.  v.  of  Kellogg  v.  McRae,  26  Idaho  73,  141  P.  86 

Kootenai  County,  10  Idaho  490,  79  P.  396  (1914). 
(1904). 

RESEARCH  REFERENCES 

C.J.S.  —  40  C. J.S.,  Highways,  §  365  et  seq. 

40-811,  Limitations  on  levy  in  special  tax  districts.  —  No  special 
tax  or  charge  shall  be  made  by  a  highway  district  against  land  within  a 
special  tax  district  until  the  highway  has  been  completed  to  within  at  least 
one  (1)  mile  of  all  the  land  within  the  special  tax  district,  the  highway  has 
been  accepted  by  the  district  board,  the  cost  certified,  and  all  the  proceed- 
ings taken  as  specified.  All  interest  payable  on  the  bonds  up  to  that  time 
shall  be  paid  by  the  highway  district  without  imposing  on  the  special  tax 
district  a  special  tax  other  than  its  share  in  the  taxation  of  the  highway 
district  as  a  whole.  After  the  special  tax  has  been  levied  the  highway  district 
board  shall  in  each  year,  at  the  same  time  of  the  tax  levy  to  meet  the  interest 
requirements  of  bonds,  also  levy  a  special  tax  on  the  land  within  every 
special  tax  district  then  created,  in  an  amount  sufficient  to  pay  the  interest 
for  that  year  on  the  portion  of  the  bond  issue,  the  indebtedness  which  shall 
have  been  charged  against  the  special  tax  district.  Whenever  the  highway 
district  board  shall  levy  a  tax  to  meet  any  principal  or  sinking  fund 
requirement  of  the  bonds,  they  shall  at  the  same  time  levy  a  special  tax  on 
the  land  within  every  special  tax  district  an  amount  sufficient  to  pay  the 
principal  or  sinking  fund  requirements  for  that  year  on  the  portion  of  the 
bond  issue,  the  indebtedness  of  which  shall  have  been  charged  against  the 
special  tax  district.  All  special  taxation  within  any  single  special  tax  district 
shall  be  of  a  uniform  amount  per  acre  within  the  special  tax  district.  Each 
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installment  of  principal  or  sinking  fund  tax  collected  from  the  taxation  of 
any  land  within  a  special  tax  district  shall  be  credited  on  the  original 
assessment  of  special  tax  made,  and  where  all  the  installments  shall  have 
been  paid,  the  special  assessment  shall  be  deemed  canceled,  paid  and 
discharged.  No  special  tax  district  shall  ever  be  called  upon  to  pay  as  special 
taxes  any  sum  greater  than  the  amount  charged  against  the  district  or  the 
land  in  the  original  special  assessment  and  proportionate  share  of  interest. 
In  making  the  levy  for  the  requirements  of  the  bonds,  the  highway  district 
board  shall  levy  on  the  district  at  large  only  an  amount  of  taxes  in  each  year 
as  shall  be  required  to  meet  the  requirements  for  that  year  of  that  portion 
of  the  bond  issue  which  has  not  been  charged  against  the  special  tax 
districts.  Should  the  levy  together  with  the  levies  on  special  tax  districts  in 
any  year  fail  to  produce  sufficient  funds  to  meet  the  obligation  of  the 
highway  district  on  the  whole  issue,  then  the  deficiency  shall  be  paid  out  of 
the  other  revenues  of  the  highway  district,  and  if  necessary,  the  bond  levy 
shall  be  increased  in  the  following  year  to  make  good  that  deficiency.  No 
failure  or  delay  on  the  part  of  the  highway  district  in  imposing,  levying  or 
collecting  the  special  taxes  shall,  as  between  the  district  and  the  bondhold- 
ers, impair  the  obligation  of  the  highway  district  upon  the  whole  of  the 
bonds. 

History. 

I.C.,  §  40-811,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-812.  Collection  of  taxes  in  special  tax  districts.  —  The  land 
within  each  special  tax  district  is  charged  with  a  lien  in  favor  of  the  highway 
district  to  the  extent  of  the  entire  amount  of  all  special  taxes  levied  on  the 
land  within  the  special  tax  district  in  accordance  with  the  provisions  of  this 
title.  The  amounts  levied,  both  as  to  principal  and  interest,  shall  be  assessed 
and  collected  by  the  tax  collector  as  other  taxes  in  the  highway  district  are 
assessed  and  collected,  and  all  the  provisions  of  highway  district  law  shall 
apply  to  the  collection  and  the  rights  and  remedies  in  respect  to  them.  The 
portion  of  the  amount  of  any  bond  issues  of  any  highway  district  as  shall  be 
assessed  and  charged  against  land  within  special  tax  districts,  shall  be 
deducted  and  excluded  in  computing  the  two  per  cent  (2%)  bond  limit  of  the 
highway  district  imposed  by  section  40-1101,  Idaho  Code. 

History. 

I.C.,  §  40-812,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

RESEARCH  REFERENCES 

C.J.S.  —  40  C.J.S.,  Highways,  §  365  et  seq. 

40-813,  Liability  of  special  tax  districts  for  general  taxes.  —  All 
land  within  special  tax  districts  shall  be  subject  to  the  same  taxation  at  the 
same  rate  as  other  property  in  the  highway  district  for  the  purpose  of 
meeting  the  principal  and  interest  requirements  of  that  portion  of  any  bond 
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issue  which  is  not  charged  against  adjoining  property  but  is  paid  by  the 
highway  district  as  a  whole.  All  bonds  issued  by  a  highway  district  shall,  as 
to  a  specified  portion  of  the  indebtedness  created,  not  exceed  fifty  per  cent 
(50%),  be  met  and  paid  by  special  taxation  upon  the  land  adjoining  the 
highways  built  with  the  proceeds  of  the  bonds,  not  exceed  a  specified  sum 
per  acre,  and  as  to  the  remaining  portion  shall  be  met  and  paid  by  taxation 
of  all  property  in  the  highway  district,  including  the  property  within  special 
tax  districts,  and  including  all  property  within  any  incorporated  cities 
included  within  the  limits  of  the  highway  districts. 

History, 

I.C.,  §  40-813,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-814.    Resolutions  and  orders  adopted  by  commissioners.  —  All 

resolutions  and  orders  adopted  by  commissioners  and  boards  of  highway 
district  commissioners  in  respect  to  the  organization  and  operation  of  each 
highway  district  and  the  bonds  and  taxes,  as  they  appear  upon  the  records 
of  the  respective  board,  or  certified  copies,  are  legal  evidence  of  the 
resolutions  and  orders. 

History. 

I.C.,  §  40-814,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-815.  Estimate  and  levy  of  tax  —  Exception.  —  The  commission- 
ers must  each  year,  at  the  meeting  at  which  they  are  required  to  levy  the  ad 
valorem  tax  for  county  purposes,  estimate  the  probable  amount  of  ad 
valorem  tax  for  highway  and  bridge  purposes  which  may  be  necessary  for 
the  ensuing  year,  and  must  regulate  and  fix  the  amount  of  ad  valorem 
highway  and  bridge  tax,  and  levy  them.  When  all  of  the  territory  of  a  county 
is  included  in  one  or  more  highway  districts  the  commissioners  shall  not 
regulate,  fix  or  levy  any  tax  for  highway  or  bridge  purposes. 

History. 

I.C.,  §  40-815,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Mandate  or  Contempt.  not  subject  to  mandate  or  contempt  proceed- 
County  commissioners  must  have  made  an  ings  for  violation  of  mandate  of  court.  Pot- 
annual  estimate  of  the  probable  amount  of  ]atch    Lumber    Co.    v.    Board    of    County 
money  necessary  for  general  road  purposes,  Comm'rs,  29  Idaho  399,  160  P.  256  (1916). 
and,  having  used  their  best  judgment,  were 

RESEARCH  REFERENCES 

C.J.S.  —  40  C.J.S.,  Highways,  §  365  et  seq. 
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40-816,    Indebtedness  in  excess  of  express  provisions  prohibited 

—  Exceptions.  —  A  highway  district  board,  or  other  officers  of  the  highway 
district,  shall  have  no  power  to  incur  any  debt  or  liability  whatever,  either 
by  issuing  bonds  or  otherwise,  in  excess  of  the  express  provisions  of  this 
title.  Any  debt  or  liability  incurred  in  excess  of  the  express  provisions  shall 
be  and  remain  absolutely  void.  For  the  purpose  of  organization  or  for  any  of 
the  purposes  of  this  title,  a  highway  district  board  may,  before  making  the 
tax  levy  in  any  year,  incur  an  indebtedness  not  exceeding  in  the  aggregate 
a  sum  equal  to  one-tenth  per  cent  (.17c)  of  the  market  value  for  assessment 
purposes  of  all  the  property  in  the  highway  district  subject  to  taxation.  After 
making  the  levy,  they  may  incur  an  indebtedness  within  the  limit,  on  the 
entire  indebtedness,  of  the  amount  of  the  levy.  At  no  time  shall  the  total 
indebtedness  exceed  that  amount  and  may  cause  warrants  of  the  highway 
district  to  be  issued,  bearing  interest  to  be  fixed  by  the  highway  district.  The 
power  granted  in  this  section  is  in  addition  to  and  independent  of  the  power 
granted  to  issue  bonds. 

History. 

I.C.,  §  40-816,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-817.  Highway  district  taxes  —  Duties  of  county  assessor.  — 
Upon  receiving  a  certified  copy  of  a  resolution  of  a  highway  district  board, 
the  county  assessor  must  assess  upon  all  property  in  the  highway  district 
subject  to  taxation  the  taxes  so  levied  and  certified  to  him.  His  assessment 
of  all  taxes  levied  by  the  highway  district  board  may  be  computed  and  made 
upon  the  valuation  of  property  as  fixed  by  the  board  of  equalization  for 
county  purposes,  and  as  appears  upon  the  assessment  roll  in  the  same  year. 
The  taxes  as  levied  by  the  highway  district  board  shall  become  a  lien  upon 
the  property  assessed  from  the  date  of  the  assessment,  and  shall  be  due  and 
payable  at  the  same  time  as  other  county  taxes,  and  in  all  respects  are  to  be 
collected  in  the  same  way,  except  that  the  tax  collector  must  keep  a  separate 
list  or  assessment  roll  of  them,  and  when  paid,  they  must  be  named  in  his 
receipt  to  the  taxpayer  as  a  separate  item.  The  tax  collector  shall  pay  the 
taxes,  when  collected,  to  the  treasurer  of  the  highway  district  and  at  the 
time  of  payment  he  must  specify  to  the  treasurer  receiving  them  what  taxes 
they  are,  take  a  separate  receipt  and  keep  separate  accounts  for  the 
payment  of  the  tax.  The  commissioners  shall  furnish  the  tax  collector  with 
any  blanks  as  are  needed  to  comply  with  these  provisions. 

History. 

I.C.,  §  40-817,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-818.  Limitation  on  levies  —  Penalties.  —  It  shall  be  unlawful  for 
any  board  of  highway  district  commissioners  or  its  members  to  levy  any  tax 
upon  the  property  in  a  highway  district  for  any  purpose  whatsoever  in 
excess  of  the  levies  provided  by  law.  Any  highway  district  commissioner 
violating  the  provisions  of  this  chapter  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  shall  forfeit  his  office,  and  it  shall  become 
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vacant  immediately.  The  vacancy  in  office  shall  be  filled  in  the  manner 
provided  by  law  for  filling  of  vacancies. 

History. 

I.C.,  §  40-818,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Penalty  for  misdemeanor  when  not  other- 
wise provided,  §  18-113. 

40-819,  Election  to  increase  levy  —  Notice,  —  (1)  Whenever  the 
levies  provided  by  law  to  be  made  by  highway  district  commissioners  will 
not,  in  the  opinion  of  the  highway  district  commissioners,  produce  a 
sufficient  amount  of  money  for  the  use  of  the  highway  district  for  their 
purposes,  the  highway  district  board  may  by  order  authorize  the  holding  of 
an  election  within  the  highway  district,  at  which  election  the  voters  may 
determine  whether  or  not  any  levy  for  any  purpose  authorized  by  law  for 
highway  districts  shall  be  increased  to  produce  revenues  for  those  purposes. 
If  at  the  election  the  majority  of  the  qualified  voters  shall  vote  in  favor  of 
increasing  any  of  the  levies,  the  levies  may  be  increased.  The  increase  shall 
not  exceed  an  additional  twenty  percent  (20%)  of  the  levy  authorized  by  law 
for  that  purpose. 

(2)  The  highway  district  commissioners  shall  designate  the  date  of  the 
election  that  is  in  accordance  with  the  dates  authorized  in  section  34-106, 
Idaho  Code,  and  which  shall  be  held  within  the  highway  district.  Notice  of 
the  election  shall  be  given  by  the  county  clerk  in  accordance  with  the 
provisions  of  title  34,  Idaho  Code,  and  section  40-206,  Idaho  Code.  The 
notice  shall  state: 

(a)  The  time  and  place  of  holding  the  election; 

(b)  The  amount  of  money  which  the  levy  authorized  by  law  to  be  made  by 
the  highway  district  commissioners  will  produce; 

(c)  The  amount  of  money  in  excess  of  each  of  the  levies  desired  to  be 
raised  by  the  highway  district  commissioners,  and  generally  the  purpose 
for  which  the  additional  money  is  to  be  used; 

(d)  If  at  the  election  a  majority  of  the  qualified  voters  voting  vote  in  favor 
of  increasing  the  levy  that  the  levy  may  be  increased  in  an  amount  not 
exceeding  twenty  percent  (20%)  of  the  levy  provided  by  law;  and 

(e)  The  additional  levy,  if  authorized  by  a  majority  vote  at  the  election, 
will  when  added  to  the  levy  provided  by  law  provide  sufficient  money  for 
the  particular  purpose  of  which  the  levy  is  authorized. 

History. 

I.C.,  §  40-819,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  72,  p.  993. 
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STATUTORY  NOTES 

ATh^SKolta'      a        *.  u      t.    o„    •         ,  the  Provisi™s  of  title  34,  Idaho  Code,  and 

Ine  2009  amendment,  by  ch.  341,  in  sub-  *PrHnn   An  0(\a    ja*\^  n«A*»  f      «  •         u 
section  (2),  in  the  first  sentence,  substituted  ,?*  4°"206'   Idah°  Code    for    V™  h* 
"designate  the  date  of  the  election"  for  "desig-  PostmS  notices   in   three   (3)   public  places 
nate  the  time  and  place  of  holding  the  elec-  within  the  highway  district  at  least  fifteen 
tion"  and  inserted  "that  is  in  accordance  with  (15)  days  prior  to  the  election  and  by  publish- 
the  dates  authorized  in  section  34-106,  Idaho  ing  the  notice  in  accordance  with  the  provi- 
Gode  and  held  »  deleted  the  second  sentence,  sions  of  section  40-206,  Idaho  Code." 
which  read:  "The  election  shall  be  held  be- 
tween the  fifteenth  of  June  and  the  fifteenth  Effective  Dates. 

of  August  of  the  year  in  which  the  levy  is  to  be  Section  161  of  S.L.  2009,  ch.  341  provided 

made,"  and,  in  the  third  sentence,  substituted  that  the  act  should  take  effect  on  and  after 

"given  by  the  county  clerk  in  accordance  with  January  1,  2011. 

40-820.  Expenditures  in  emergencies.  —  In  the  event  of  a  great 
public  disaster,  or  if  it  is  necessary  to  do  emergency  work  to  prepare  for 
national  or  local  defense,  the  board  of  highway  district  commissioners  may 
pass  a  resolution  declaring  the  public  interest  and  necessity  demand  the 
immediate  expenditure  of  public  money  to  safeguard  life,  health  or  property. 
Upon  adoption  of  the  resolution,  the  highway  district  board  may  expend  any 
sum  required  in  the  emergency  without  complying  with  this  title. 

History. 

LC,  §  40-820,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

40-821.  Treasurer  of  highway  district  —  Duties.  —  It  is  the  duty  of 
the  treasurer  of  a  highway  district  to  keep  accounts  of  the  district  and  to 
place  to  the  credit  of  the  district  all  moneys  received  by  him,  and  to  pay  over 
all  moneys  belonging  to  the  district  on  legally  drawn  warrants  or  orders  of 
the  district  officers  entitled  to  draw  them. 

History. 

LC,  §  40-821,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  163  et 
seq. 

40-822.  Detached  territory  —  Order  determining  apportionment 
of  indebtedness  —  Special  levy.  —  (1)  A  board  of  highway  district 
commissioners  shall  enter  upon  its  records  an  order  determining  the  net 
proportionate  share  of  the  indebtedness  of  the  highway  district  incurred 
prior  to  a  detachment  of  territory  for  which  the  detached  territory  should  be 
and  remain  liable. 

(2)  Notwithstanding  the  detachment  of  territory  with  respect  to  the 
future  operations  and  conduct  of  the  district,  the  board  of  highway  district 
commissioners  shall  annually  levy  upon  all  the  property  within  the  de- 
tached territory  a  special  tax  sufficient  to  pay  as  it  falls  due,  the  principal 
and  interest  of  that  proportionate  share  of  the  prior  indebtedness  of  the 
district  for  which  the  detached  territory  is  and  shall  remain  liable.  The 
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special  tax  shall  be  levied  at  the  same  time,  certified,  and  collected  in  the 
same  manner  as  are  the  other  taxes  levied  by  the  district,  but  after 
detachment  the  detached  territory  or  the  property  in  the  district  shall  not  be 
subject  to  taxation  by  a  highway  district  for  future  operations  of  the  district 
or  for  the  repayment  of  any  indebtedness  subsequently  incurred  by  the 
district. 

History. 

I.C.,  §  40-822,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-823.    Levy  to  pay  indebtedness  upon  division  of  district.  — 
Whenever  there  is  a  division  of  a  highway  district  and  an  amount  is  found 
to  be  due  from  either  of  the  districts  to  the  other,  and  where  a  warrant  or 
warrants  have  been  drawn  for  the  amount  due  payable  to  the  creditor 
district,  and  the  levy  for  the  first  year  is  found  to  be  insufficient  for  the 
payment  of  the  warrant  or  warrants,  it  shall  be  the  duty  of  the  board  of 
highway  district  commissioners  of  the  debtor  district  to  levy  annually  a  tax 
sufficient  to  pay  at  least  twenty-five  per  cent  (25%)  of  the  warrant  indebt- 
edness annually,  or  so  much  of  the  warrant  indebtedness  as  the  limit  of 
levying  taxes  by  a  highway  district  as  prescribed  by  law  will  permit.  The 
highway  district  commissioners  of  the  former  district  shall  annually  levy  an 
ad  valorem  tax  for  both  the  former  and  the  new  district  for  the  purpose  of 
providing  a  sinking  fund  to  pay  the  bonded  indebtedness  of  the  former 
district  at  the  time  of  the  division.  Upon  any  levy  being  made  by  the  board 
of  highway  district  commissioners  of  the  former  district,  it  shall  be  the  duty 
of  the  clerk  of  that  board  to  transmit  to  the  board  of  highway  district 
commissioners  of  the  new  district  a  certified  copy  of  the  resolution  providing 
for  the  tax.  It  shall  be  the  duty  of  the  board  of  highway  district  commission- 
ers of  the  new  district  to  spread  the  resolution  on  its  minutes,  and  a  tax  shall 
be  levied  on  the  new  district  in  accordance  with  the  resolution  and  collected 
in  the  same  manner  as  other  special  highway  district  taxes  are  collected. 
The  moneys  shall  be  paid  as  soon  as  collected  by  the  tax  collector  of  the 
county  in  which  the  new  district  is  situated,  to  the  treasurer  of  the  former 
district  who  shall  credit  the  tax  moneys  to  the  sinking  fund  to  liquidate  the 
existing  bonded  indebtedness. 

History. 

I.C.,  §  40-823,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-824.  Computation  and  payment  of  indebtedness  of  dissolved 
district  situated  in  two  or  more  counties.  —  In  the  case  of  dissolved 
highway  districts  situated  in  two  (2)  or  more  counties,  the  commissioners  of 
the  county  having  jurisdiction  of  the  dissolution  of  the  district  shall  compute 
the  indebtedness  of  the  entire  district  and  shall  provide  for  the  payment  of 
the  indebtedness  out  of  the  district  funds  on  hand,  or  to  be  raised  by  special 
levies,  which  shall  be  determined  and  levied  by  the  county,  and  shall  be 
certified  to  the  clerk  of  the  commissioners  of  each  of  the  counties  in  which  is 
situated  any  part  of  the  dissolved  district.  The  tax  shall  be  levied  and 
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imposed  by  each  of  the  counties  upon  the  property  of  the  former  district  as 
may  be  within  the  county,  the  tax  collected  and,  not  less  than  quarterly,  be 
remitted  to  the  treasurer  of  the  succeeding  operational  unit  to  be  applied  in 
payment  of  the  indebtedness  of  the  district. 

History. 

I.C.,  §  40-824,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-825.  Levies  to  pay  claims  against  dissolved  or  consolidated 
systems  and  districts  —  Certification  and  assessment  —  Issuance  of 
new  highway  users'  fund  bonds.  —  After  dissolution  of  a  county  or  city 
highway  system  or  a  highway  district,  or  upon  a  consolidation  of  districts, 
and  at  the  next  regular  annual  meeting  of  the  succeeding  operational  unit 
when  levies  for  other  county  purposes  are  fixed,  the  succeeding  highway 
system  board  shall  in  addition  to  apportioning  moneys  arising  out  of  the 
highway  users'  fund  and  the  moneys  from  all  other  sources  as  the  system  or 
district  would  be  entitled  to  receive  had  it  not  been  dissolved  and  all  other 
tax  levies,  including  general  highway  and  bridge  levies,  levy  a  special  tax 
upon  all  of  the  property  situated  within  the  former  boundaries  of  any  former 
system  or  district,  sufficient  to  raise  funds  for  the  payment  of  all  remaining 
unpaid  current  claims  against  or  debts  of  the  former  system  or  district, 
together  with  funds  for  payment  of  current  and  accruing  terms  and 
conditions  of  outstanding  bonds  and  warrants  of  the  former  system  or 
district.  Each  following  year  they  shall  continue  that  levy,  or  make  other  or 
additional  levies  as  may  be  required  to  fully  pay  and  retire  the  indebtedness 
of  the  former  county  or  city  highway  system  or  highway  district.  The  taxes 
shall  be  collected  in  the  same  manner  as  other  county  taxes  and  shall  be 
turned  over  to  the  treasurer  of  the  succeeding  operational  unit,  who  shall 
redeem,  or  post  for  redemption,  all  warrants  and  bonds  as  they  mature  and 
in  order  of  their  line,  and  for  which  funds  are  available  from  the  former 
system  or  district  for  the  payment  of  them.  The  succeeding  operational  unit, 
whenever  it  may  deem  it  necessary  or  expedient,  has  the  power  to  issue 
highway  users'  fund  bonds  for  and  on  behalf  of  the  former  system  or  district 
and  of  the  same  force  and  effect  as  if  validly  issued  by  the  board  of  highway 
commissioners  or  councilmen  of  the  former  system  or  district  during  its 
existence.  All  bonds  shall  be  in  form  and  issued,  registered,  sold  or 
exchanged  and  redeemed  in  accordance  with  the  provisions  of  chapter  2, 
title  57,  Idaho  Code,  and  of  general  law  relating  to  bond  issues. 

History. 

I.C.,  §  40-825,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-826,    Collection  of  taxes  —  Disposition  upon  collection,  — 

Taxes  levied  shall  become  a  lien  upon  the  property  so  assessed  from  the  date 
of  assessment  and  shall  be  due  and  payable  at  the  same  time  as  other  county 
taxes.  The  taxes  shall  be  collected  in  the  same  way,  except  that  the  tax 
collector  must  keep  a  separate  list  or  assessment  roll  of  them;  and  when 
paid,  they  must  be  named  in  his  receipt  to  the  taxpayer  as  a  separate  item. 
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The  tax  collector  shall  pay  the  taxes  collected  to  the  treasurer  of  the 
succeeding  district,  and  at  the  time  of  payment  must  specify  to  the  treasurer 
receiving  them  what  taxes  they  are,  take  a  separate  receipt,  and  keep  a 
separate  account  for  the  payment  of  taxes.  The  commissioners  shall  furnish 
the  tax  collector  with  blanks  as  are  needed  to  comply  with  the  provisions  of 
this  section. 

History. 

I.C.,  §  40-826,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

RESEARCH  REFERENCES 
C.J.S.  — 40  C.J.S.,  Highways,  §  375etseq. 

40-827.  Authorization  for  voters  to  approve  vehicle  registration 
£ee,  _  (i)  Notwithstanding  the  provisions  of  section  49-207,  Idaho  Code, 
the  voters  of  any  county  may  authorize  the  board  of  county  commissioners 
to  adopt  an  ordinance  by  majority  vote  of  the  board  of  county  commissioners 
to  implement  and  collect  a  motor  vehicle  registration  fee  not  to  exceed  two 
(2)  times  the  amount  established  in  section  49-402,  Idaho  Code.  The 
authorization  to  adopt,  implement,  and  collect  a  vehicle  registration  fee  may 
be  made  by  the  registered  voters  of  the  county  only  at  a  general  election  and 
a  simple  majority  of  the  votes  cast  on  the  question  shall  be  necessary  to 
authorize  the  fee. 

(2)  In  any  election,  the  ordinance  submitted  to  the  county  voters  shall:  (a) 
state  the  exact  rate  of  the  fee;  and  (b)  state  the  duration  of  the  fee. 

No  rate  shall  be  increased  and  no  duration  shall  be  extended  without  the 
approval  of  the  voters,  by  a  simple  majority  of  the  votes  cast. 

An  election  to  approve  or  disapprove  the  adoption  of  a  vehicle  registration 
fee  increase  may  be  called  for  by  the  adoption  of  an  ordinance  by  majority 
vote  of  the  board  of  county  commissioners  or  shall  be  called  upon  a  request 
in  writing  from  the  governing  board  of  each  of  the  local  highway  jurisdic- 
tions in  the  county  or  ten  per  cent  (10%)  or  more  of  the  number  of  qualified 
voters  voting  in  the  last  general  election  in  each  county  commissioner 
subdistrict. 

(3)  Any  county  adopting  an  ordinance  for  a  vehicle  registration  fee 
increase  shall  contract  with  the  department  for  the  collection,  distribution, 
and  administration  of  the  fee  in  a  like  manner,  and  under  the  definitions, 
rules,  and  regulations  for  the  collection  and  administration  of  other  regis- 
tration fees  as  set  forth  in  chapter  4,  title  49,  Idaho  Code.  Each  month, 
following  receipt  by  the  department  of  revenues  from  the  implementation  of 
a  vehicle  registration  fee  increase,  the  department  shall  remit  the  same  to 
the  county  implementing  such  fee,  less  a  deduction  for  such  amount  for  the 
department's  actual  costs  for  collection  and  administration  of  the  fee,  but 
not  to  exceed  one  and  one-half  per  cent  (1  1/2%).  The  increased  vehicle 
registration  fee  shall  not  become  part  of  the  state  highway  account  or  the 
state  highway  distribution  account. 

(4)  The  local  highway  jurisdictions  in  the  county  shall  use  the  funds 
generated  by  the  increased  vehicle  registration  fee  exclusively  for  the 
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construction,  repair,  maintenance,  and  traffic  supervision  of  the  highways 
within  their  respective  jurisdictions  and  the  payment  of  interest  and 
principal  of  obligations  incurred  for  said  purposes. 

(5)  Sections  49-404,  49-405,  49-408,  49-409,  49-410,  49-414,  49-415  and 
49-416,  Idaho  Code,  shall  be  subject  to  the  provisions  of  this  code  section. 

(6)  Such  funds  generated  from  the  optional  vehicle  registration  fee 
increase  shall  be  distributed  as  provided  by  written  agreement  approved  by 
each  of  the  local  highway  jurisdictions  in  the  county  or,  if  no  agreement  is 
adopted,  as  follows: 

(a)  Thirty  per  cent  (30%)  shall  be  apportioned  among  the  cities,  incorpo- 
rated and  specially  chartered,  in  the  county,  in  the  same  proportion  as  the 
population  of  the  city  bears  to  the  total  population  of  all  the  cities  in  the 
county,  as  shown  by  the  last  regular  or  special  federal  census. 

(b)  Seventy  per  cent  (70%)  shall  be  apportioned  as  follows: 

(i)  Twenty  per  cent  (20%)  shall  be  divided  equally  between  the  county 
highway  department,  where  applicable,  and  each  highway  district  in 
the  county,  where  applicable; 

(ii)  Eighty  per  cent  (80%)  shall  be  divided  between  the  county  highway 
department  where  applicable,  and  each  highway  district  in  the  county, 
where  applicable,  in  the  proportion  that  the  number  of  miles  of 
improved  highways  in  each  highway  system  of  the  county  bears  to  the 
total  number  of  improved  miles  of  highways  in  the  county. 

History.  am.  1991,  ch.  285,  §  1,  p.  733;  am.  1996,  ch. 

I.C.,  §  40-827,  as  added  by  1988,  ch.  353,      203,  §  1,  p.  626. 
§  1,  p.  1054;  am.  1989,  ch.  310,  §  32,  p.  769; 

STATUTORY  NOTES 

Effective  Dates.  Section  4  of  S.L.  1991,  ch.  285  declared  an 

Section  34  of  S.L.  1989,  ch.  310  declared  an  emergency  and  provided  that  the  act  should 

emergency  and  provided  that  the  act  would  be  in  full  force  and  effect  on  and  after  its 

become  effective  retroactively  to  January  1,  passage  and  approval  retroactive  to  January 

1989.  Approved  April  5,  1989.  1,  1991.  Approved  April  4,  1991. 

CHAPTER  9 
CONTRACTS  —  BIDS 

SECTION.  SECTION. 

40-901.  Application.  40-906  —  40-912.  [Repealed.] 

40-902.  Bids  —  State  highway  system.  40-913.  Resolution  for  use  of  day  labor  — 
40-903.  County,  city  or  highway  district  bid  Materials    or    supplies    pur- 

prohibited,  chased  on  the  open  market. 

40-904.  Contracts  —  Design  build.  40-914  —  40-926.  [Repealed.] 
40-905.  Contracts  —  Construction  manager/ 
general  contractor. 

40-901.  Application,  —  The  requirements  for  contracts  and  bids  that 
apply  to  all  county  highway  systems  and  highway  districts  of  the  state  shall 
be  subject  to  the  provisions  of  chapter  28,  title  67,  Idaho  Code,  in  concert 
with  the  provisions  of  any  specific  statute  pertaining  to  the  letting  of  any 
contract  or  the  purchase  or  acquisition  of  any  commodity  or  thing  by  any 
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system  or  highway  district  by  soliciting  and  receiving  competitive  bids,  and 
shall  not  be  construed  as  modifying  or  amending  the  provisions  of  any 
statute,  nor  preventing  the  district  from  doing  any  work  by  its  own 
employees. 

History. 

I.C.,  §  40-901,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2005,  ch.  213,  §  7,  p.  637. 

STATUTORY  NOTES 

Prior  Laws.  40-911.   1885,  p.   162,  §  41;  R.S.,  §  969; 

The  following  sections  comprising  part  of  reen.  R.C.  &  C.L.,  §  952;  C.S.,  §  1375;  I.C.A., 

former  chapter  9  of  title  40  were  repealed  by  §  39-811. 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985:  40-912*  to  40-914.  1917,  ch.  114,  §§  1-3,  p. 

*  rfc  T°  ft^M  >§S§  Tl§&  lira:  394;  reen.  C.L.,  §§  952a-952c;  C.S.,  §§  1376- 

?f h    SS  A§R0WW  ftfifl P             1366"1373'  1378;  I.C.A.,  §§  39-812  to  39-814. 

40:909    1921    ch    182   §  1,  p.  377;  I.C.A.,  40-915.   1885,  p.   162,  §  28;  R.S.,  §  970; 

§  39_809.  reen-  RC-  &  CL>  §  953'  CS>  §  1379>  LC  A' 

40-910.'  1885,  p.  162,  §  40;  R.S.,  §  968;  am.  §  39-815. 

1899,  p.  405,  §  2;  reen.  R.C,  §  951;  am.  1911,  40-916.   R.S,   §  971;   reen.   R.C.   &  C.L., 

ch.  60    §  1,  subd.  951,  p.   165;  reen.  C.L.,  §  954;  C.S.,  §  1380;  I.C.A.,  §  39-816. 
§  951;  C.S.,  §  1374;  I.C.A.,  §  39-810. 

40-902.  Bids  —  State  highway  system.  —  (1)  Whenever  work  on  the 
state  highway  system  is  let  by  contract,  advertisement  for  sealed  bids  must 
be  provided  for  at  least  two  (2)  consecutive  weeks  in  one  (1)  newspaper, 
having  a  general  circulation  in  the  county  or  one  (1)  of  the  counties,  where 
the  work  is  to  be  done.  In  addition,  the  department  may  use  any  medium 
reasonably  determined  to  reach  prospective  bidders. 

(2)  Each  bid  must  be  accompanied  by  a  cashier's  check  or  a  certified  check 
in  favor  of  the  department  on  some  bank  in  the  state  of  Idaho,  or  by  a 
bidder's  bond,  for  the  sum  of  five  percent  (5%)  of  the  amount  of  the  bid,  to  be 
forfeited  if  the  bidder,  upon  acceptance  of  his  bid,  fails  or  refuses  to  enter 
into  a  contract  within  fifteen  (15)  days  after  the  presentation  of  the  contract 
by  the  department  to  him  for  execution  and  to  furnish  the  required  bond. 
Checks  and  bonds  of  unsuccessful  bidders  shall  be  returned  immediately 
after  the  contract  is  awarded.  If  the  contracting  agency  allows  electronically 
submitted  bid  documents,  then  a  bid  bond  in  electronic  form  with  valid 
electronic  signatures  shall  accompany  the  submittal  of  the  electronic  bid 
documents. 

(3)  Except  as  allowed  by  the  provisions  of  sections  40-904  and  40-905, 
Idaho  Code,  bids  shall  be  opened  publicly  at  the  time  and  place  specified  in 
the  advertisement  and  the  contract  let  to  the  lowest  responsible  bidder,  but 
the  department  has  the  right  to  reject  any  and  all  bids,  or  to  let  the  contract 
for  a  part  or  all  of  the  work. 

(4)  If  no  satisfactory  bid  is  received,  new  bids  may  be  called  for,  or  the 
work  may  be  performed  by  day  labor,  or  as  may  be  determined  by  the 
department. 

(5)  Except  as  allowed  by  the  provisions  of  sections  40-904  and  40-905, 
Idaho  Code,  a  bidder  who  did  not  submit  the  lowest  responsible  bid  as 
determined  by  the  department  may  within  five  (5)  calendar  days  of  bid 
opening  file  a  written  application  to  challenge  the  department's  determina- 
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tion  of  the  lowest  responsible  bidder  and  apply  to  the  department's  chief 
engineer  for  the  appointment  of  a  hearing  officer  to  hold  a  contested  case 
hearing.  The  application  shall  set  forth  in  specific  terms  the  reasons  why  the 
department's  decision  is  thought  to  be  erroneous.  Upon  receipt  of  an 
application,  the  chief  engineer  shall  appoint  a  hearing  officer  with  the 
authority  to  conduct  a  contested  case  hearing  in  accordance  with  the 
provisions  of  chapter  52,  title  67,  Idaho  Code.  Upon  receipt  from  the  hearing 
officer  of  findings  of  fact,  conclusions  of  law  and  a  recommended  order,  the 
chief  engineer  shall  review  the  same  and  enter  a  final  order  sustaining  or 
reversing  the  decision  of  the  department  on  the  selection  of  the  lowest 
responsible  bidder.  Following  entry  of  the  final  order,  the  chief  engineer 
shall  have  the  authority  to  award  the  contract  to  the  bidder  determined  in 
the  final  order  to  be  the  lowest  responsible  bidder  at  a  time  and  in  a  manner 
which  shall  be  in  the  best  interest  of  the  state. 

History.  2005,  ch.  125,  §  1,  p.  409;  am.  2010,  ch.  293, 

I.C.,  §  40-902,  as  added  by  1985,  ch.  253,      §  13,  p.  777. 
§  2,  p.  586;  am.  2004,  ch.  233,  §  1,  p.  685;  am. 

STATUTORY  NOTES 

Prior  Laws.  advertisement  in  at  least  two  (2)  consecutive 

Law°srT40§-900l 9°2  ^  repealed'  See  Pri°r  wee^  issues  in  a  weekly  newspaper  or  five 

'  '  (5)  issues  in  a  daily  newspaper,"  and  added 

Amendments*  the  last  sentence;  and  in  subsections  (3)  and 

The  2010  amendment,  by  ch.  293,  in  sub-  (5),  added  the  exceptions  at  the  beginning, 
section  (1),   substituted  "advertisement  for 

sealed  bids  must  be  provided  for  at  least  two  Effective  Dates. 

(2)  consecutive  weeks  in  one  (1)  newspaper"  Section  16  of  S.L.  2010,  ch.  293  declared  an 

for  "sealed  bids  must  be  called  for  by  public  emergency.  Approved  April  11,  2010. 

40-903,  County,  city  or  highway  district  bid  prohibited,  —  No 
county,  city  or  highway  district  shall  bid  on  any  state  highway  system 
construction  project  which  is  let  by  competitive  bid  by  the  Idaho  transpor- 
tation board;  provided,  however,  the  provisions  of  this  section  shall  not 
prohibit  the  Idaho  transportation  board,  a  county,  a  city  or  a  highway 
district  from  entering  into  agreements  with  one  another  for  joint  or 
cooperative  action  pursuant  to  the  provisions  of  chapter  3,  title  40,  or 
chapter  23,  title  67,  Idaho  Code. 

History. 

I.C.,  §  40-903,  as  added  by  1987,  ch.  303, 
§  2,  p.  643. 

STATUTORY  NOTES 

Cross  References.  §  40-903,  as  added  by  1985,  ch.  253,  §  2,  p. 

Idaho  transportation  board,   §  40-301   et  586,  was  repealed  by  S.L.  1987,  ch.  303,  §  1. 

se(l'  Another  former  §  40-903  was  repealed.  See 

Prior  Laws.  Prior  Laws,  §  40-901. 

Former   §  40-903,   which  comprised   I.C., 

40-904.     Contracts  —  Design  build.  —  (1)  The  preferred  contracting 
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method  of  the  department  shall  be  as  described  in  section  40-902,  Idaho 
Code.  The  department  may  select  design-build  firms  and  award  contracts 
for  design-build  projects  if  the  board  determines  that  the  projects  are  of 
appropriate  size  and  scope,  that  awarding  a  design-build  contract  will  serve 
the  public  interest,  and  that  the  method  is  superior  to  that  described  in 
section  40-902,  Idaho  Code.  The  following  criteria  shall  be  used  as  the 
minimum  basis  for  determining  when  to  use  design-build  contract  proce- 
dures: 

(a)  Project  suitability  for  design-build  method  contracting  regarding  time 
constraints,  costs  and  quality  factors; 

(b)  The  availability,  capability  and  experience  of  potential  design-build 
firms; 

(c)  The  department's  ability  to  manage  design-build  projects,  including 
employing  experienced  personnel  or  outside  consultants;  and 

(d)  Other  criteria  the  department  deems  relevant  and  states  in  writing  in 
its  determination  to  use  design-build  contract  procedures. 

(2)  No  more  than  twenty  percent  (20%)  of  the  department's  annual 
highway  construction  budget  for  the  state  transportation  improvement 
program  shall  be  used  for  design-build  and  construction  manager/general 
contractor  contracts  combined. 

(3)  No  less  than  thirty  percent  (30%)  of  any  design-build  contract 
awarded  shall  be  self-performed  by  the  design-build  firm  awarded  such 
contract. 

(4)  A  professional  engineer  licensed  in  the  state  of  Idaho  shall  have 
responsible  charge  of  preparing  the  request  for  qualifications  (RFQ)  and 
request  for  proposals  (RFP)  including  the  base  technical  concept.  The  term 
"responsible  charge"  shall  be  as  defined  in  section  54-1202,  Idaho  Code.  The 
professional  engineer  shall  not  be  affiliated  with  any  design-build  firm 
submitting  proposals  on  the  project. 

(5)  For  each  proposed  design-build  project,  the  department  shall  desig- 
nate an  evaluation  committee.  The  evaluation  committee  shall  include  at 
least  five  (5)  members  who  are  qualified  by  education  and  experience,  and  at 
least  two  (2)  of  whom  shall  be  professional  engineers  licensed  in  the  state  of 
Idaho.  To  assist  in  the  evaluation  process,  the  evaluation  committee  may 
retain  the  services  of  nonvoting  members. 

(6)  Any  design-build  firm,  regardless  of  its  organizational  structure,  must 
comply  with  all  applicable  requirements  of  chapter  12,  title  54,  Idaho  Code. 
The  designer  shall  employ  a  professional  engineer  licensed  in  the  state  of 
Idaho  who  is  in  responsible  charge  of  all  engineering  on  the  design-build 
project  for  the  design-build  firm.  The  term  "responsible  charge"  shall  be  as 
defined  in  section  54-1202,  Idaho  Code. 

(7)  Any  design-build  firm  regardless  of  its  organizational  structure,  must 
comply  with  all  applicable  requirements  of  chapter  19,  title  54,  Idaho  Code. 

(8)  Any  Idaho  professional  engineering  licenses  required  shall  be  ob- 
tained prior  to  submittal  of  a  design-build  firm's  proposal.  The  design-build 
firm  shall  obtain  any  required  Idaho  public  works  licenses  prior  to  submit- 
ting a  proposal  unless  the  project  involves  federal  funds.  If  the  project 
involves  federal  funds,  then  the  design-build  firm  shall  obtain  any  required 
Idaho  public  works  licenses  prior  to  contract  award. 
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(9)  The  department  shall  have  the  authority  to  discontinue  the  design- 
build  firm  selection  process  at  any  time  prior  to  the  opening  of  price 
proposals,  subject  to  any  applicable  obligation  to  pay  a  stipend. 

(10)  After  short-list  selection  and  contract  award,  and  upon  written 
request,  all  unsuccessful  design-build  firms  shall  be  afforded  the  opportu- 
nity for  a  debriefing.  Debriefings  shall  be  provided  at  the  earliest  feasible 
time  after  a  design-build  firm  has  been  selected  for  award.  The  debriefing 
shall: 

(a)  Be  limited  to  discussion  of  the  unsuccessful  design-build  firm's  pro- 
posal and  shall  not  include  specific  discussion  of  a  competing  proposal. 

(b)  Provide  information  on  areas  in  which  the  unsuccessful  design-build 
firm's  proposal  had  weaknesses  or  deficiencies. 

(c)  Maintain  the  confidentiality  of  evaluation  committee  members  and 
other  design-build  firms. 

(11)  The  department  shall  establish  and  determine  the  appropriate 
design-build  contract  method  to  select  design-build  firms  and  award  con- 
tracts on  a  project-by-project  basis.  The  method  shall  be  stated  in  the 
request  for  proposals,  and  in  the  request  for  qualifications  when  applicable. 
The  department  shall  use  a  two-step  selection  process  for  all  projects. 
Design-build  selection  and  contract  methods  that  may  be  used  are: 

(a)  Best  value; 

(b)  Fixed  price-best  design;  or 

■(c)  Lowest  price-technically  acceptable.  The  department  may  only  use  the 

lowest  price-technically  acceptable  method  when: 

(i)  The  preliminary  design  is  completed  and  the  design-build  firm's  role 
is  limited  to  completing  the  final  design  and  constructing  the  design- 
build  project; 

(ii)  No  right-of-way  must  be  acquired  by  the  design-build  firm; 
(iii)  No  utility  or  railroad  permits  must  be  obtained  by  the  design-build 
firm; 

(iv)  The  department  obtains  the  required  environmental  clearances; 
and 

(v)  The  department  has  determined  that  meeting  the  minimum  tech- 
nical and  designer  qualification  requirements  is  sufficient  for  the 
project  and  that  innovation  or  alternatives  are  not  required. 

(12)  The  department  shall  advertise  for  request  for  qualifications  and 
request  for  proposals  in  accordance  with  the  procedures  outlined  in  section 
40-902(1),  Idaho  Code. 

(13)  The  RFQ  and  RFP  shall  address  potential  organizational  conflicts  of 
interest. 

(a)  No  person  or  business  entity  that  assisted  the  department  in  prepar- 
ing the  solicitation  documents  will  be  allowed  to  participate  as  a  design- 
build  firm  or  as  a  member  of  the  design-build  firm's  team;  however,  the 
department  may  determine  that  there  is  not  an  organizational  conflict  of 
interest  where: 

(i)  The  role  of  the  person  or  business  entity  was  limited  to  provision  of 
preliminary  design,  reports,  or  similar  "low-level"  documents  that  may 
be  incorporated  into  the  solicitation  but  did  not  include  assistance  in 
the  development  of  instructions  to  design-build  firms  or  evaluation 
criteria;  or 
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(ii)  All  documents  and  reports  delivered  to  the  department  by  the 
person  or  entity  are  made  available  to  all  potential  design-build  firms. 

(b)  The  design-build  firm  shall  disclose  all  relevant  facts  concerning  any 
past,  present,  or  currently  planned  interests  that  may  present  an  orga- 
nizational conflict  of  interest. 

(c)  If  at  any  time  during  the  selection  process  or  during  the  contract 
period  a  previously  undetermined  organizational  conflict  of  interest 
arises,  the  design-build  firm  must  disclose  that  information  as  soon  as 
discovered  and  mitigate  or  eliminate  the  conflict. 

(14)  At  a  minimum,  the  following  shall  be  included  in  each  request  for 
qualifications  (RFQ): 

(a)  Minimum  design-build  firm  qualifications  necessary  to  meet  the 
project's  design-build  requirements; 

(i)  Relevant  construction-related  experience  and  performance; 
(ii)  Financial,  personnel  and  equipment  resources  available  for  con- 
struction; 
(hi)  Designer  qualifications; 

1.  Experience  and  performance  of  the  designer  on  similar  projects; 

2.  Qualifications  and  relevant  experience  of  the  designer's  project 
manager  and  key  personnel; 

3.  Available  resources  of  the  designer. 

(b)  Scope  of  work  statement  and  schedule; 

(c)  Documents  defining  the  project  requirements; 

(d)  Maximum  time  allowed  for  project  design  and  construction; 

(e)  Estimated  cost  of  project  design  and  construction; 

(f)  Requirements  for  key  personnel; 

(g)  Scoring  criteria  for  evaluating  the  qualifications  submitted;  and 

(h)  The  number  of  firms  to  be  short-listed.  The  number  of  firms  short- 
listed shall  be  no  less  than  two  (2)  or  more  than  five  (5). 

(15)  The  criteria  for  evaluation  of  qualifications  may  include,  without 
limitation: 

(a)  Technical  qualifications  for  construction,  such  as  specialized  experi- 
ence and  technical  competence,  including  key  personnel; 

(b)  Capability  to  perform  construction,  including  the  availability  of  key 
personnel; 

(c)  Designer  qualifications; 

(d)  The  proposed  plan  of  the  design-build  firm  to  manage  the  design  and 
construction  of  the  project; 

(e)  Understanding  of  and  approach  to  the  project; 

(f)  Organizational  conflicts  of  interest; 

(g)  Other  appropriate  qualifications-based  selection  factors. 

(16)  The  RFQ  shall  not  include  any  price-related  factors.  Designer 
qualifications  shall  be  included  in  the  selection  process  as  a  percentage  of 
the  total  score  based  on  project  complexity,  potential  for  design  innovation 
and  alternatives,  and  the  project's  impacts  to  the  public  during  construction 
and  operation.  The  department  shall  develop  a  short-list  of  the  most 
qualified  design-build  firms  from  the  proposals  submitted  in  response  to  the 
request  for  qualifications.  If  only  a  single  design-build  firm  responds  to  the 
RFQ  or  remains  on  the  short-list,  the  department  may  issue  a  new  RFQ  or 
cancel  the  solicitation. 
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(17)  The  department  shall  provide  to  each  design-build  firm  that  submit- 
ted qualifications  the  summary  of  scores  of  all  proposers  and  the  design- 
build  firms'  evaluation  worksheets  within  three  (3)  business  days  following 
notification  of  the  short-list.  The  confidentiality  of  the  evaluation  committee 
members  and  other  design-build  firms  shall  be  maintained. 

(18)  Design-build  firms  that  submit  qualifications  and  that  do  not  qualify 
for  the  short-list  generated  by  the  department  may  challenge  the  depart- 
ment's determination  in  accordance  with  the  procedures  outlined  in  section 
40-902(5),  Idaho  Code.  A  challenge  must  be  filed  with  the  department  within 
seven  (7)  calendar  days  of  the  date  the  department  transmitted  the 
evaluation  scores  and  worksheets. 

(19)  The  department  shall  prepare  a  request  for  proposals  (RFP)  for  each 
design-build  contract.  The  RFP  shall  address  the  base  technical  concept  for 
the  design-build  contract. 

(20)  The  RFP  shall  define  the  base  technical  concept,  the  mandatory 
project  scope  elements,  deliverables  and  the  project  schedule  including,  but 
not  limited  to: 

(a)  Performance  and  technical  requirements; 

(b)  Conceptual  design; 

(c)  Specifications; 

(d)  Functional  and  operational  elements  for  the  delivery  of  the  completed 
project; 

(e)  Description  of  the  selection  and  award  criteria,  including  the  weight 
or  relative  order,  or  both,  of  each  criterion; 

(f)  Copies  of  the  contract  documents  the  selected  bidder  will  be  expected 
to  sign; 

(g)  Maximum  time  allowed  for  project  design  and  construction; 
(h)  Estimated  cost  of  design  and  construction  or  fixed  price; 

(i)  A  requirement  that  all  proposals  be  submitted  to  the  department  in 
two  (2)  parts: 

1.  A  technical  proposal;  and 

2.  A  price  proposal; 

(j)  A  requirement  that  all  proposals  be  submitted  in  a  separately  sealed, 
clearly  identified  package  that  includes  the  date  and  time  of  the  submittal 
deadline; 

(k)  A  requirement  that  the  technical  proposal  include  a  critical  path 

method  and  bar  schedule  of  the  work  to  be  performed,   or  similar 

schematic,  design  plans  and  specifications,  technical  reports,  calculations, 

permit  requirements,  applicable  development  fees,  designer  qualifications 

as  they  relate  to  the  technical  proposal  and  other  data  requested  in  the 

request  for  proposals; 

(/)  A  requirement  that  the  price  proposal  contain  all  design,  construction, 

engineering,  quality  control  and  assurance,  and  construction  costs  of  the 

proposed  project; 

(m)  The  terms  and  conditions  for  stipends,  including  waiving  of  the 

stipend,  and  when  the  stipend  shall  be  paid; 

(n)  The  date,  time  and  location  of  the  public  opening  of  the  sealed  price 

proposals; 

(o)  The  basis  for  design-build  firm  selection  and  contract  award; 


40-904  HIGHWAYS  AND  BRIDGES  486 

(p)  When  applicable,  the  alternate  technical  concept  deadline;  and 
(q)  Other  information  relevant  to  the  project. 

(21)  The  RFP  selection  and  award  criteria  shall  include  price,  shall 
include  the  design-build  firm's  design  and  construction  qualifications,  and 
may  include  time  of  completion,  innovation,  design  and  construction  quality 
and  other  technical  or  quality  related  criteria.  The  qualification  based 
selection  process  required  pursuant  to  section  67-2320,  Idaho  Code,  in 
obtaining  certain  consultant  services  is  not  applicable.  When  applicable,  the 
percent  weighting  of  the  technical  proposal  score  that  is  assigned  to  the 
designer  qualifications  shall  be  based  on  the  project's  level  of  design 
completeness  prior  to  the  RFP  and  the  opportunity  for  design  innovation 
and  alternatives. 

(22)  As  part  of  the  RFP,  and  when  available,  the  department  shall  make 
available  any  project  specific  documentation,  drawings,  files,  reports  and 
other  pertinent  materials  that  would  be  of  use  to  the  eligible  design-build 

firms. 

(23)  The  RFP  shall  address  and  identify  contract  provisions  including, 

but  not  limited  to: 

(a)  Allocation  of  known  risks  according  to  the  type  and  location  of  the 
project,  and  the  following  risk  factors  shall  be  considered: 

(i)  Governmental  risks; 
(ii)  Regulatory  compliance  risks; 
(iii)  Construction  phase  risks; 
(iv)  Postconstruction  risks;  and 
(v)  Right-of-way  risks; 

(b)  Payment  and  performance  bonds; 

(c)  Proposal  guaranty; 

(d)  General  and  professional  liability  insurance; 

(e)  Meetings  regarding  the  preconstruction  services; 

(f)  The  department's  standards,  rules,  guidelines,  and  special  provisions 
requirements; 

(g)  Environmental  regulatory  requirements,  including  whether  the  de- 
partment or  the  design-build  firm  will  acquire  any  or  all  of  the  permits 
required  for  construction; 

(h)  Design  and  construction  requirements,  including  specifications; 
(i)  The  final  documents  to  be  provided  by  the  design-build  firm  upon 
completion  of  the  project,  which  may  include  "as  built"  plans,  engineering 
reports,  shop  drawings,  test  results,  documentation,  daily  reports  and 
item  quantities; 

(j)  The  date  for  submittal  of  the  technical  and  price  proposals;  and 
(k)  The  date  for  opening  the  sealed  price  proposals. 
(24)  The  RFP  may  allow  design-build  firms  to  submit  one  (1)  or  more 
alternate  technical  concepts  (ATCs). 

(a)  ATCs  will  only  be  considered  if  they  are  determined  by  the  depart- 
ment at  its  sole  discretion  to  be  equal  to  or  better  than  the  base  technical 
concept.  Typically,  ATCs  will  improve  project  quality  and/or  reduce  project 
costs.  The  department  may  allow  preapproved  ATCs  as  part  of  the 
design-build  firm's  proposal. 

(b)  A  proposed  ATC  is  not  acceptable  if  it  merely  seeks  to  reduce 
quantities,  performance  or  reliability,  or  seeks  a  relaxation  of  the  contract 
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requirements.  ATCs  shall  be  submitted  by  the  design-build  firm  by  the 
date  specified  within  the  RFP  and  preapproved  in  writing  by  the  depart- 
ment prior  to  the  proposal  submittal  date.  All  technical  proposals  must 
include  the  department's  preapproval  letters  for  consideration  of  the 
ATCs. 

(c)  A  design-build  firm  may  incorporate  one  (1)  or  more  preapproved  ATCs 
into  its  technical  and  price  proposal.  Each  design-build  firm  shall  submit 
only  one  (1)  proposal. 

(d)  The  price  proposal  shall  reflect  any  incorporated  ATCs.  Except  for 
incorporating  approved  ATCs,  the  proposal  may  not  otherwise  contain 
exceptions  to  or  deviations  from  the  requirements  of  the  RFP. 

(e)  The  RFP  will  not  distinguish  between  proposals  that  do  not  include 
any  ATCs  and  proposals  that  include  ATCs.  Both  types  of  proposals  shall 
be  evaluated  against  the  same  technical  criteria,  and  a  best  value 
determination  shall  be  made  in  the  same  manner. 

(f)  An  approved  ATC  that  is  incorporated  into  a  design-build  firm's 
proposal  will  become  part  of  the  design-build  contract  upon  award  of  the 
design-build  contract  to  that  design-build  firm. 

(g)  ATCs  properly  submitted  by  a  design-build  firm  and  all  subsequent 
communications  regarding  its  ATCs  shall  be  considered  confidential  prior 
to  the  award  of  the  design-build  contract. 

(25)  Prior  to  proposal  submittal,  the  department  shall  offer  design-build 
firms  equal  opportunity  to  participate  in  one-on-one  meetings  with  the 
department  regarding  their  proposals  if  the  department  determines  that 
such  discussions  are  needed.  The  department  shall  disclose  to  all  design- 
build  firms  any  issues  impacting  the  scope  of  work  or  base  technical  concept 
that  are  relevant  to  the  RFP.  The  department  shall  not  disclose  information 
pertaining  to  an  individual  design-build  firm's  ATCs  or  confidential  business 
strategies. 

(26)  The  technical  proposal  and  price  proposal  shall  be  submitted  concur- 
rently. The  technical  proposal  and  price  proposal  shall  be  submitted  to  the 
department  in  separate  sealed  envelopes  marked  in  strict  accordance  with 
the  requirements  and  timeline  contained  in  the  RFP,  or  as  it  may  be 
amended. 

(27)  After  proposals  are  submitted,  and  prior  to  opening  the  price 
proposals,  the  evaluation  committee  shall  open,  review  and  score  or  other- 
wise evaluate  the  technical  proposals  and  any  other  required  technical 
information  in  accordance  with  the  evaluation  criteria  established  in  the 
RFP. 

(28)  After  proposals  are  submitted,  and  prior  to  opening  the  sealed  price 
proposals,  the  department  may  hold  discussions  with  design-build  firms 
during  the  technical  proposal  evaluations.  Discussions  shall  be  held  with  all 
design-build  firms  that  submitted  proposals.  The  department  shall  disclose 
to  all  design-build  firms  issues  impacting  the  scope  of  work  or  base  technical 
concept  that  are  relevant  to  the  RFP.  The  department  shall  not  disclose 
information  pertaining  to  a  design-build  firm's  proposal,  ATCs  or  other 
technical  concepts.  The  department  may  issue  a  revised  RFP  that  may  or 
may  not  include  changes  in  the  scope,  contract  requirements  or  stipend 
amount.  All  design-build  firms  shall  be  given  an  opportunity  to  submit 
revised  technical  and  price  proposals  that  may  result  from  the  discussions. 
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(29)  Sealed  price  proposals  shall  be  kept  in  a  secure  location  until  read 
publicly.  When  applicable,  the  technical  scores  and  best  values  shall  be  read 
publicly  at  the  same  time. 

(30)  If  an  RFP  includes  a  time  factor  with  the  selection  criteria,  the 
department  shall  adjust  the  price  using  a  department  established  value  of 
the  time  factor.  The  department  established  value  of  the  time  factor  shall  be 
expressed  as  a  value  per  day.  The  total  time  value  shall  be  the  total  number 
of  days  to  complete  the  project  multiplied  by  the  time  factor.  The  time- 
adjusted  price  is  the  total  time  value  plus  the  total  price  proposal  amount. 

(31)  The  basis  for  design-build  firm  selection  and  contract  award  shall  be 

as  follows:  ,     iJ7 

(a)  Best  Value  Method:  Each  proposer's  price  proposal,  time  adjusted  it 
applicable,  is  divided  by  the  technical  proposal  score  to  obtain  a  total 
score.  The  department  shall  award  the  contract  to  the  design-build  firm 
whose  total  score  is  lowest. 

(b)  Fixed  Price  —  Best  Design  Method:  The  department  shall  award  the 
contract  to  the  design-build  form  whose  technical  proposal  score  is 
highest. 

(c)  Lowest  Price  —  Technically  Acceptable  Method:  The  department  shall 
award  the  contract  to  the  design-build  firm  who  meets  the  minimum 
technical  and  designer  qualifications  requirements  identified  in  the  RFP 
and  whose  price  proposal  is  lowest. 

(32)  Proposals  that  are  not  responsive  to  the  RFP  may  be  excluded  from 
consideration.  The  criteria  used  for  determining  whether  a  proposal  is  not 
responsive  shall  be  defined  in  the  RFP  Design-build  firms  whose  proposals 
are  excluded  from  consideration  are  not  eligible  for  payment  of  a  stipend. 

(33)  At  the  discretion  of  the  department,  a  stipend  may  be  paid  to  eligible 
design-build  firms  who  submit  responsive  but  unsuccessful  proposals  in 
response  to  the  RFP.  The  decision  to  do  so  shall  be  based  upon  the 
department's  analysis  of  the  estimated  proposal  development  costs,  the 
complexity  of  the  project  and  the  anticipated  degree  of  competition  during 
the  procurement  process.  The  department  shall  pay  the  stipend  within 
forty-five  (45)  calendar  days  after  award  of  a  contract  or  the  decision  not  to 
award  a  contract. 

(34)  If  a  stipend  is  provided  to  an  unsuccessful  design-build  firm,  the 
work  produced  within  that  design-build  firm's  proposal  for  the  project  shall 
be  provided  to  the  department  for  its  use  in  connection  with  the  contract 
awarded  for  the  project,  or  in  connection  with  a  subsequent  procurement, 
without  any  additional  compensation  to  the  unsuccessful  design-build  firm. 

(35)  In  consideration  for  paying  the  stipend,  the  department  may  use  any 
ideas  or  information  contained  in  the  submitted  proposals  with  no  obliga- 
tion to  pay  any  additional  compensation  to  the  unsuccessful  design-build 

firm. 

(36)  The  department  may  either: 

(a)  Reject  all  proposals; 

(b)  Award  a  design-build  contract  to  the  design-build  firm;  or 

(c)  Award  to  the  next  ranked  design-build  firm,  if  the  selected  design- 
build  firm  declines  the  award  and  forfeits  the  proposal  guaranty. 

(37)  The  department  is  not  required  to  award  a  contract.  If  the  depart- 
ment does  award  a  contract,  a  contract  shall  be  executed  and  a  notice  to 
proceed  shall  be  given  to  the  successful  design-build  firm. 
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(38)  When  applicable,  the  department  shall  provide  to  each  design-build 
firm  that  submitted  proposals  the  summary  of  scores  of  all  proposers  and 
the  design-build  firms'  evaluation  worksheets  within  three  (3)  business  days 
following  notification  of  intent  to  award.  The  confidentiality  of  the  evalua- 
tion committee  members  and  other  design-build  firms  shall  be  maintained 

(39)  Design-build  firms  that  submit  proposals  and  are  not  selected  for  the 
award  of  the  contract  may  challenge  the  department's  determination  in 
accordance  with  the  procedures  outlined  in  section  40-902(5),  Idaho  Code  A 
challenge  must  be  filed  with  the  department  within  seven  (7)  calendar  days 
of  the  date  the  department  transmitted  the  evaluation  scores  and 
worksheets. 

History. 

I.C.,  §  40-904,  as  added  by  2010,  ch.  293 
§  14,  p.  777. 

STATUTORY  NOTES 

^°*  L*wf  An  QnA       ..  .  Effective  Dates. 

§  foTo4  a§s  fdd'edVS  cHslI  l^  SeCti°n  16A°f  S'L'  2010>  ^  *»  Glared  an 

586,  was  repealed  by  S.L.  1987,  'ch  303,  §  1 '      emerSency-  Approved  April  11,  2010. 

Another  former  §  40-904  was'repealed.  See 
Prior  Laws,  §  40-901. 

Compiler's  Notes. 

The  abbreviations  enclosed  in  parentheses 
so  appeared  in  the  law  as  enacted. 

4?i"f  ™    Con.trac*s  -  Construction  manager/general  contractor. 

-  (1)  The  preferred  contracting  method  of  the  department  shall  be  as 
described  m  section  40-902,  Idaho  Code.  The  department  may  selec? 
construction  manager/general  contractor  (CM/GC)  firms  and  award  con- 
tracts for  highway  projects  as  provided  herein.  CM/GC  highway  projects 
shall  be  of  appropriate  size  and  scope  to  encourage  maximum  competition 
and  participation  by  qualified  firms.  CM/GC  procedures  may  be  used  for  a 
2™?~  hlghway  project  only  after  the  board  determines  that  awarding  a 
CM/GC  contract  will  serve  the  public  interest  and  is  superior  to  that 
desmbed  m  section  40-902,  Idaho  Code.  The  following  criteria  shall  be  used 
as  the  minimum  basis  for  determining  when  to  use  CM/GC  contract 
procedures: 

(a)  Project  suitability  for  CM/GC  contracting  regarding  time  constraints 
costs  and  quality  factors; 

?l  -J?6  failability>  capability  and  experience  of  potential  CM/GC  firms- 

(c)  The  department's  ability  to  manage  CM/GC  projects,  including  em- 
ploying experienced  personnel  or  outside  consultants;  and 

(d)  Other  criteria  the  department  deems  relevant  and  states  in  writing  in 
its  determination  to  use  CM/GC  contract  procedures. 

(2)  No  more  than  twenty  percent  (20%)  of  the  department's  annual 
highway  construction  budget  for  the  state  transportation  improvement 
^Tl?  f  US6d  f°r  design-buil<*  and  CM/GC  contracts  combined 

(3  No  less  than  thirty  percent  (30%)  of  any  CM/GC  contract  awarded 
shall  be  self-performed  by  the  CM/GC  firm  awarded  such  contract 
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(4)  A  professional  engineer  licensed  in  the  state  of  Idaho  shall  have 
responsible  charge  of  preparing  the  request  for f^ProP°sals p(RJP)- ^esp0^' 
ble  charge  shall  be  as  defined  in  section  54-1202,  Idaho  Code.  The  profes- 
sional engineer  shall  not  be  affiliated  with  any  CM/GC  firm  submitting 
proposals  on  the  project.  .  . 

(5)  Any  CM/CG  firm  shall  comply  with  all  applicable  requirements  ol 
chapter  19,  title  54,  Idaho  Code.  The  requirements  of  chapter  45,  title  54, 
Idaho  Code,  do  not  apply.  . 

(6)  For  each  proposed  CM/GC  project,  the  department  shall  designate  an 
evaluation  committee.  The  members  of  the  evaluation  committee  shall 
include  at  least  five  (5)  members  who  are  qualified  by  education  and 
experience.  To  assist  in  the  evaluation  process,  the  evaluation  committee 
may  retain  the  services  of  nonvoting  members. 

(7)  After  award  of  the  contract,  and  upon  written  request,  all  unsuccess- 
ful CM/GC  firms  shall  be  afforded  the  opportunity  for  a  debriefing. 
Debriefings  shall  be  provided  at  the  earliest  feasible  time  after  a  CM/GC 
firm  has  been  selected  for  award.  The  debriefing  shall: 

(a)  Be  limited  to  discussion  of  the  unsuccessful  CM/GC  firm's  proposal 
and  shall  not  include  specific  discussion  of  a  competing  proposal;  ^ 

(b)  Provide  information  on  areas  in  which  the  unsuccessful  CM/GC  firm  s 
proposal  had  weaknesses  or  deficiencies;  and 

(c)  Maintain  the  confidentiality  of  the  evaluation  committee  members 
and  the  other  CM/GC  firms. 

(8)  Contracts  for  the  services  of  a  CM/GC  shall  be  awarded  through  a 
competitive  process  requiring  the  public  solicitation  of  requests  for  propos- 
als for  CM/GC  services.  The  request  for  proposals  shall  include  price 
components  and  meeting  requirements  as  stated  in  the  request  for  propos- 

3.1s 

(9)  The  department  shall  advertise  requests  for  proposals  in  accordance 
with  the  procedures  outlined  in  section  40-902(1),  Idaho  Code.  _ 

(10)  The  RFP  shall  address  potential  organizational  conflicts  of  interest. 
(a)  No  person  or  business  entity  that  assisted  the  department  in  prepar- 
ing the  solicitation  documents  will  be  allowed  to  participate  as  a  CM/GC 
firm  or  as  a  member  of  the  CM/GC  firm's  team;  however,  the  department 
may  determine  that  there  is  not  an  organizational  conflict  of  interest 

(i)  The  role  of  the  person  or  business  entity  was  limited  to  provision  of 
preliminary  design,  reports  or  similar  "low-level"  documents  that  may 
be  incorporated  into  the  solicitation  but  did  not  include  assistance  in 
the  development  of  instructions  to  CM/GC  firms  or  evaluation  criteria; 

or 

(ii)  Where  all  documents  and  reports  delivered  to  the  department  by 

the  person  or  business  entity  are  made  available  to  all  potential  CM/GC 

firms.  .  , 

(b)  The  CM/GC  firm  shall  disclose  all  relevant  facts  concerning  any  past, 
present  or  currently  planned  interests  that  may  present  an  organizational 
conflict  of  interest.  . 

(c)  If  at  any  time  during  the  selection  process  or  during  the  contract 
period  a  previously  undetermined  organizational  conflict  of  interest 
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arises,  the  CM/GC  firm  must  disclose  that  information  as  soon  as 
discovered  and  mitigate  or  eliminate  the  conflict. 

(11)  At  a  minimum,  the  request  for  proposals  shall  include: 

(a)  A  description  of  the  project,  including  programmatic,  performance, 
and  technical  requirements  and  specifications  when  available; 

(b)  A  description  of  the  qualifications  to  be  required  of  the  firm; 

(c)  A  description  of  the  requirements  of  key  personnel; 

(d)  A  description  of  the  process  the  department  will  use  to  evaluate 
qualifications  and  proposals,  including  evaluation  and  scoring  criteria; 

(e)  Schedule  of  items  for  which  the  CM/GC  firm  shall  submit  unit  prices; 

(f)  A  requirement  that  the  CM/GC  firm  describe  its  approach  to  pricing; 
and 

(g)  The  form  of  the  contract,  including  any  contract  for  preconstruction 
services,  to  be  awarded. 

(12)  Evaluation  factors  for  selection  of  the  CM/GC  shall  include,  but  not 
be  limited  to: 

(a)  Ability  of  the  firm's  key  personnel; 

(b)  Financial,  labor  and  equipment  resources  available  for  the  project; 

(c)  Ability  of  the  firm  to  meet  time  and  budget  requirements; 

(d)  Scope  of  work  the  firm  proposes  to  self-perform  and  its  ability  to 
perform  that  work; 

(e)  The  firm's  approach  to  working  collaboratively  with  the  department, 
and  the  department's  consultant(s)  when  applicable,  and  to  executing  the 
project; 

(f)  Construction  experience  in  similar  projects; 

(g)  Submitted  unit  prices; 
(h)  Approach  to  pricing;  and 

(i)  Organizational  conflicts  of  interest. 

(13)  The  basis  for  selection  shall  be  stated  in  the  request  for  proposal. 
Selection  shall  be  based  on  the  responsible  proposer  whose  proposal  is 
evaluated  as  providing  the  best  value  to  the  department. 

(14)  The  contract  shall  be  awarded  in  two  (2)  phases.  The  first  is  for 
services  during  the  design  phase  that  may  include  life-cycle  cost  consider- 
ations, scheduling,  cost  estimating,  constructability,  alternative  construc- 
tion options  for  cost  savings,  and  sequencing  of  work.  The  second  phase  is  for 
construction  services.  The  second  phase  will  be  awarded  after  the  plans 
have  been  sufficiently  developed  and  a  guaranteed  maximum  price  for 
construction  services  has  been  successfully  negotiated.  Incremental  con- 
struction phases  may  be  awarded  after  guaranteed  maximum  prices  are 
negotiated  for  each  phase. 

(a)  For  the  first  phase,  the  department  may  either: 
(i)  Reject  all  proposals; 

(ii)  Award  a  contract  to  the  best  evaluated  CM/GC  firm;  or 
(iii)  Award  to  the  next  best  evaluated  CM/GC  firm  if  the  best  evaluated 
CM/GC  firm  is  determined  to  be  nonresponsive,  declines  the  award  and 
forfeits  the  proposal  guaranty  or  the  parties  are  unable  to  reach  a 
mutually  acceptable  contract. 

(b)  For  the  second  phase,  the  department  may  either: 

(i)  Award  a  construction  contract  or  incremental  construction  contracts 
upon  successful  negotiations  of  a  guaranteed  maximum  price;  or 
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(ii)  Advertise,  bid  and  award  in  accordance  with  section  40-902,  Idaho 
Code. 

(15)  The  CM/GC  shall  provide  performance  and  payment  bonds  during 
construction  phases. 

(16)  The  department  is  not  required  to  award  a  contract.  If  awarded, 
however,  a  contract  shall  be  executed  and  notice  given  to  proceed  with  the 
work. 

(17)  The  department  shall  provide  to  each  CM/GC  firm  that  submitted 
proposals  the  summary  of  scores  of  all  proposers  and  the  CM/GC  firms' 
evaluation  worksheets  within  three  (3)  business  days  following  notification 
of  intent  to  award.  The  confidentiality  of  the  evaluation  committee  members 
and  other  CM/GC  firms  shall  be  maintained. 

(18)  CM/GC  firms  that  submit  proposals  and  are  not  selected  for  the 
award  of  the  contract  may  challenge  the  department's  determination  in 
accordance  with  the  procedures  outlined  in  section  40-902(5),  Idaho  Code.  A 
challenge  must  be  filed  with  the  department  within  seven  (7)  calendar  days 
following  the  date  the  department  transmitted  the  evaluation  scores  and 
worksheets. 

History. 

I.C.,  §  40-905,  as  added  by  2010,  ch.  293, 

§  15,  p.  777. 

STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-905,  which  comprised  I.C., 
§  40-905,  as  added  by  1985,  ch.  253,  §  2,  p. 
586,  was  repealed  by  S.L.  1987,  ch.  303,  §  1. 

Another  former  §  40-905  was  repealed.  See 
Prior  Laws,  §  40-901. 

Compiler's  Notes. 

The  abbreviations  enclosed  in  parentheses 
so  appeared  in  the  law  as  enacted. 

40-906  —  40-912.     [Repealed.] 


Effective  Dates. 

Section  16  of  S.L.  2010,  ch.  293  declared  an 
emergency.  Approved  April  11,  2010. 


STATUTORY  NOTES 


Prior  Laws. 

Former  §§  40-906  to  40-912  were  repealed. 
See  Prior  Laws,  §  40-901. 

Compiler's  Notes. 

The  following  sections  were  repealed  by 
S.L.  2005,  ch.  213,  §  8: 

40-906.  Expenditures  for  which  bids  re- 
quired. [I.C.,  §  40-906,  as  added  by  1985,  ch. 
253,  §  2,  p.  586;  am.  1997,  ch.  132,  §  1,  p. 
399.] 

40-907.  Publication  of  notice  —  Documents 
to  be  made  available.  [I.C.,  §  40-907,  as 
added  by  1985,  ch.  253,  §  2,  p.  586;  am.  1987, 
ch.  79,  §  1,  p.  149.] 

40-908.  Security  —  Amount.  [I.C.,  §  40- 
908,  as  added  by  1985,  ch.  253,  §  2,  p.  586; 
am.  1987,  ch.  79,  §  2,  p.  149.] 


40-909.  Opening  of  bids.  [I.C.,  §  40-909,  as 
added  by  1985,  ch.  253,  §  2,  p.  586;  am.  1987, 
ch.  79,  §  3,  p.  149.] 

40-910.  Failure  to  execute  contract  —  Duty 
of  commissioners.  [I.C.,  §  40-910,  as  added  by 
1985,  ch.  253,  §  2,  p.  586;  am.  1987,  ch.  79, 
§  4,  p.  149.] 

40-911.  Awarding  of  contract  to  next  lowest 
responsible  bidder  on  refusal  or  failure  to 
execute  contract  —  Application  of  lowest  bid- 
der's security.  [I.C.,  §  40-911,  as  added  by 
1985,  ch.  253,  §  2,  p.  586;  am.  1987,  ch.  79, 
§  5,  p.  149.] 

40-912.  Rejection  of  bids.  [I.C.,  §  40-912,  as 
added  by  1985,  ch.  253,  §  2,  p.  586;  am.  1987, 
ch.  79,  §  6,  p.  149.] 
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40-913.  Resolution  for  use  of  day  labor  —  Materials  or  supplies 
purchased  on  the  open  market.  —  After  twice  rejecting  all  bids  received 
for  the  same  project,  the  county  or  district  commissioners  may,  after 
preparing  a  cost  estimate  and  finding  it  to  be  a  fact,  pass  a  resolution 
declaring  that  the  project  can  be  performed  more  economically  by  day  labor, 
or  the  materials  or  supplies  furnished  at  a  lower  price  in  the  open  market. 
Upon  adoption  of  the  resolution  it  may  have  the  project  accomplished  in  the 
manner  stated.  The  work  performed  or  the  materials  or  supplies  provided 
shall  be  in  accordance  with  the  same  plans  and  specifications  upon  which 
the  bids  were  based.  A  complete  and  accurate  record  shall  be  kept  of  the  cost 
of  performing  the  work  and  this  cost  record  shall  be  in  a  form  that  allows 
easy  comparison  with  the  cost  estimate.  The  record  shall  show  the  totals  of 
all  classes  and  kinds  of  work  performed,  the  total  cost  and  unit  cost  of  each 
class,  together  with  the  costs  of  executing  the  work  including  the  costs  of 
labor,  material,  equipment  purchased,  rental  of  equipment,  insurance, 
fringe  benefits,  superintendence  and  all  other  overhead  allocable  to  that 
project,  including  the  reasonable  value  of  the  use  of  equipment  owned  by  the 
county  or  district. 

History. 

I.C.,  §  40-913,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1987,  ch.  79,  §  7,  p.  149. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-913  was  repealed.  See  Prior 
Laws,  §  40-901. 

40-914,  40-915.    Duties  of  contractor  —  Allowance  of  contractors' 
claim.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  §§  40-914,  40-915,  as  added  by  1985,  ch.  253, 

Former   §§  40-914   and   40-915  were   re-      §  2,  p.  586,  were  repealed  by  S.L.  1987,  ch. 
pealed.  See  Prior  Laws,  §  40-901.  79,  §  8. 

Compiler's  Notes. 

These    sections,    which    comprised    I.C., 

40-916.    Prohibited  contracts  —  Penalty.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  916,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

Former  §  40-916  was  repealed.  See  Prior      was  repealed  by  S.L.  2005,  ch.  213,  §  8. 

Laws,  §  40-901. 

Compiler's  Notes. 
This  section,  which  comprised  I.C.,  §  40- 
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40-917  —  40-926.  Trees,  felling  into  highway  or  injury  to  shade  tree 
—  Penalty  —  Bridges,  maximum  loads,  notices,  traffic 
regulations,  notices  —  Penalties  and  forfeitures,  dis- 
position —  Local  law  unaffected  —  Width  of  highway 
across  stream  —  Passageways  for  stock  —  Damages  by 
livestock  —  Bridges  and  culverts  fortified  for  traction 
engines.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  40-922.  R.S.,  §  976;  reen.  R.C.   &  C.L., 

The  following  sections  comprising  part  of  §  959;  c.S.,  §  1385;  I.C.A.,  §  39-822. 

former  chapter  9  of  title  40  were  repealed  by  40_923  R  g    §  9?7  am   1888.1889        37 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985:  „  i              t>  r.    p   n  t     »  OCn   n  a    x  100c 

40-917.   R.S.,  §  972;  reen.  R.C    &  C.L.,  §  VTo*  foo            '  §         ''         '  §           ; 

§  955;  C.S.,  §  1381;  I.C.A.,  §  39-817.  1UA*'  *  39-82J. 

40-918.   1885,  p.   162,  §  36;  R.S.,  §  974;  40-924.  R.S.,  §  978;  am.  1888-1889,  p.  37, 

reen.  R.C.  &  C.L.,  §  957;  C.S.,  §  1383;  I.C.A.,  §  1;  reen.  R.C.  &  C.L.,  §  961;  C.S.,  §  1387; 

§  39-818.  I.C.A.,  §  39-824. 

40-919.  1921,  ch.  190,  §  1,  p.  392;  I.C.A.,  40-925.  1901,  p.  185,  §  1;  am.  R.C,  §  962; 

§  39-819  reen.  C.L.,  §  962;  am.  1919,  ch.  157,  §  1,  p. 

40-920.   R.S.,   §  973;   reen.   R.C.   &   C.L.,  517;  C.S.,  §  1388;  I.C.A.,  §  39-825;  am.  1974, 

§  956;  C.S.,  §  1382;  am.  1921,  ch.  26,  §  1,  p.  ch.  12,  §  33,  p.  61. 

34;  I.C.A.,  §  39-820.  40-926.  1905,  p.  94,  §§  1,  2;  reen.  R.C, 

40-921. 1890-1891,  p.  190,  §  13;  reen.  1899,  §  963;  am.  1911,  ch.  157,  p.  481;  am.  1915,  ch. 

p.  127,  §  14;  am.  R.C  &  C.L.,  §  958;  C.S.,  55,    §  2,   p.    143;   reen.    C.L.,   §  963;   C.S., 

§  1384;  I.C.A.,  §  39-821.  §  1389;  I.C.A.,  §  39-826. 

CHAPTER  10 

WARRANTS 

SECTION.  SECTION. 

40-1001.  Countersigning,  drawing  and  pay-  40-1005.  Interest  ceases  ten  days  after  call, 

ment.  40-1006.  Warrants  bearing  interest  —  Duties 
40-1002.  Nonpayment  —  Call.  and  accounts  of  treasurer. 

40-1003.  Notice  of  call.  40-1007  —  40-1013.  [Repealed.] 
40-1004.  Notice  to  be  mailed. 

40-1001.  Countersigning,  drawing  and  payment.  —  (1)  The  secre- 
tary of  a  highway  district  shall  countersign  all  drafts  and  warrants  on  the 
highway  district  treasury,  and  no  payment  of  district  funds  shall  be  made 
except  on  a  draft  or  warrant  countersigned  by  him.  He  shall  not  countersign 
any  draft  or  warrant  until  he  has  found  that  payment  has  been  legally 
authorized,  that  the  money  for  it  has  been  duly  appropriated  and  that  the 
appropriation  has  not  been  exhausted. 

(2)  Warrants  shall  be  drawn  by  and  countersigned  upon  the  order  of  the 
chairman  of  the  highway  commissioners,  or  in  his  absence,  the  other 
highway  commissioners.  No  drafts  or  warrants  shall  be  drawn  except  upon 
appropriation  of  the  highway  commissioners,  nor  in  excess  of  the  moneys 
actually  in  the  district  treasury.  Warrants  may  be  issued  in  anticipation  of 
the  collection  of  taxes,  but  not  in  excess  of  the  amount  of  the  levy,  nor  shall 
any  warrants  be  issued,  nor  indebtedness  incurred  in  anticipation  of  the 
levy,  except  as  provided  in  section  40-816,  Idaho  Code. 

(3)  When  a  warrant  is  presented  for  payment,  if  there  is  money  in  the 
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treasury  for  the  purpose,  the  treasurer  must  pay  the  same  and  write  on  the 
face  of  it,  "paid,"  the  date  of  payment  and  sign  his  name. 

History. 

LC,  §  40-1001,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  by  1973,  ch.  264,  §  1,  p.  541;  am.  1975,  ch.  89, 

Former  §§  40-1001  to  40-1006,  which  com-  §  1,  p.  183;  am.  1984,  ch.  136,  §  3,  p.  321, 
prised  I.C.,  §§  40-1001  to  40-1006,  as  added      were  repealed  by  S.L.  1985,  ch.  253,  §  1. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Analysis 

Claims  to  be  allowed  by  board. 

Disregard  of  statute. 

Subsequent  allowance  of  illegal  payment. 

Claims  to  be  Allowed  by  Board.  were  paid  was  a  neglect  of  official  duty. 

Payment  of  claims  cannot  be  legally  made  Walton  v.  Channel,  34  Idaho  532,  204  P.  661 

until  board,  at  meeting  duly  had,  has  consid-  (1921). 
ered  and  allowed  same.  Walton  v.  Channel,  34 

Idaho  532,  204  P.  661  (1921).  Subsequent  Allowance  of  Illegal   Pay- 
ment. 

Disregard  of  Statute.  Where  secretary  acted  in  an  illegal  manner 

Board  of  highway  commissioners  has  no  in  countersigning  warrants  for  claims  which 
power  to  disregard  any  portion  of  statute  or  had  not  been  allowed  by  board  of  commission- 
strip  from  it  any  provision  in  so  vital  matter  ers,  subsequent  action  of  board  in  allowing 
as  expenditure  of  funds,  and  their  failure  to  claims  was  a  nullity.  Walton  v.  Channel,  34 
consider  and  allow  or  reject  claims  before  they  Idaho  532,  204  P.  661  (1921). 

40-1002.  Nonpayment  —  Call.  —  When  any  warrant  is  presented  to 
the  district  treasurer  for  payment,  and  it  is  not  paid  for  want  of  funds,  the 
treasurer  must  indorse  on  the  back  of  the  warrant,  "not  paid  for  want  of 
funds,"  and  shall  write  upon  it  the  date  of  presentation  and  sign  his  name. 
Warrants  indorsed  by  the  treasurer  shall  draw  interest  at  the  rate  estab- 
lished by  the  district  board  from  the  date  of  indorsement  until  paid. 

History. 

I.C.,  §  40-1002,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1002  was  repealed.  See  Prior 
Laws,  §  40-1001. 

40-1003.  Notice  of  call.  —  The  district  treasurer  shall  provide  himself, 
at  the  expense  of  the  district,  with  a  bulletin  board,  across  the  top  of  which 
shall  be  painted  or  inscribed  the  words,  "....  highway  district  warrant 
bulletin."  It  is  the  duty  of  the  treasurer  to  keep  the  bulletin  board 
conspicuously,  securely  and  permanently  in  place  in  his  office,  and  upon  it 
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place  in  a  manner  which  will  insure  continuous  notice  of  not  less  than  sixty 
(60)  days  all  notices  issued  by  him,  whether  written  or  printed,  calling  for 
the  presentation  of  district  warrants  for  payment. 

History. 

I.C.,  §  40-1003,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1003  was  repealed.  See  Prior 
Laws,  §  40-1001. 

40-1004.  Notice  to  be  mailed.  —  Whenever  there  is  an  amount  to  the 
credit  of  the  district  fund  as  shown  by  the  books  of  the  treasurer  sufficient 
to  pay  the  warrant  or  warrants  next  entitled  to  payment,  the  treasurer  shall 
immediately  place  in  his  office  a  notice  that  the  warrant  or  warrants  will  be 
paid  on  presentation,  stating  the  number  and  series  of  the  warrants.  The 
treasurer  shall  send,  by  mail,  to  the  record  holder  of  the  warrant  notice  that 
the  warrant  will  be  paid  on  presentation. 

History. 

I.C.,  §  40-1004,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1004  was  repealed.  See  Prior 
Laws,  §  40-1001. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Failure  to  Call  Warrants.  warrants  would  be  paid  on  presentation  was 

It  was  the  duty  of  treasurer  to  call  warrants  on  hand  and  his  failure  to  do  so  was  breach  of 

for  payment  when  amount  provided  by  former  his  official  duty.  Buhl  Hwy.  Dist.  v.  Allred,  41 

law  that  provided  for  mailing  of  notice  that  Idaho  54,  238  P.  298  (1925). 

40-1005.  Interest  ceases  ten  days  after  call.  —  Interest  on  any 
warrant  shall  cease  on  the  expiration  often  (10)  days  from  the  time  of  the 
posting  of  the  notice.  For  all  sums  which  may  be  paid  by  the  treasurer,  as 
interest  on  any  warrant,  after  the  expiration  of  ten  (10)  days  from  the 
earliest  date  at  which  there  were  sufficient  funds  with  which  to  have  called 
and  paid  the  warrant,  the  treasurer  and  his  sureties  shall  be  liable  upon  his 
official  bond. 

History. 

LC,  §  40-1005,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1005  was  repealed.  See  Prior 
Laws,  §  40-1001. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Liability  of  Treasurer.  accrued  and  unpaid  since  a  date  ten  (10)  days 

Failure   of  treasurer   to   call   outstanding  after  warrants  should  have  been  called.  Buhl 

warrants  for  payment  when  they  should  have  Hwy  Dist.  v.  Allred,  41  Idaho  54,  238  P.  298 

been  called  renders  him  liable  for  interest  (1925). 

40-1006.  Warrants  bearing  interest  —  Duties  and  accounts  of 
treasurer.  —  When  the  treasurer  pays  any  warrant  on  which  interest  is 
due,  he  must  note  on  the  warrant  the  amount  of  interest  paid  and  enter  on 
his  account  the  amount  of  the  interest  distinct  from  the  principal 

History. 

I.C.,  §  40-1006,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1006  was  repealed.  See  Prior 
Laws,  §  40-1001. 

40-1007  —  40-1013.  Bids  —  Procedure  —  Awarding  of  contracts  — 
Resolution  for  use  of  day  labor  —  Materials  or  sup- 
plies purchased  on  open  market  —  Expenditures  in 
emergencies.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  264,  §  1,  p.  541,  were  repealed  by  S.L.  1985, 

Ihese    sections,    which    comprised    I.C.,      ch  253   §  1 
§§  40-1007  to  40-1013,  as  added  by  1973,  ch. 

CHAPTER  11 
BONDS 

SECTION.  SECTION. 

4o"ll02    SP^t7f^U&'  40-1104-  Form  of  bonds  -  Highway  district. 

1~ J;     '  fecuritl  fol  bo?ds-  40-1105.  Election  -  Issuance 

40-1103.  Levies  for  bonds  in  special  tax  dis-  40-1106.  Bonds  of  county. 

tricts  —  Refunding.  40-1107  —  40-1115.  [Repealed.] 

40-1101,  Bonds  —  Funding.  —  Every  highway  district  is  granted  the 
authority  under  article  VIII  of  the  Idaho  constitution  to  issue  negotiable 
coupon  bonds  for  construction,  improvements  or  repairs  of  any  highways  or 
structures  in  the  district;  for  the  purchase  of  material  and  machinery;  for 
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contracting  highway  engineering  and  construction;  for  the  necessary  ex- 
penses of  the  district  in  connection  with  these  purposes;  or  for  any  or  all  of 
these  or  connected  purposes.  Every  highway  district  is  also  granted  the 
authority  by  resolution  of  its  board  of  commissioners,  without  election,  to 
issue  negotiable  coupon  bonds  for  the  purposes  of  funding  or  refunding  any 
existing  indebtedness,  whether  the  indebtedness  exists  as  warrant  indebt- 
edness or  otherwise.  Where  an  election  is  required  under  the  provisions  of 
article  VIII  of  the  Idaho  constitution  to  authorize  a  bond  issue,  the  election 
may  be  held  with  other  elections.  Elections  shall  be  conducted  by  the  county 
clerk  in  the  same  manner  as  county  elections  pursuant  to  title  34,  Idaho 
Code.  Authorization  for  the  issuance,  sale  and  redemption  of  bonds  other 
than  funding  or  refunding  existing  indebtedness,  shall  be  as  provided  by 
chapter  2,  title  57,  Idaho  Code.  The  total  amount  of  bonds  any  district  has 
issued  and  outstanding  at  any  time  shall  not  exceed  two  percent  (2%)  of  the 
market  value  for  assessment  purposes  of  all  the  taxable  property  in  the 
district  as  shown  by  the  last  preceding  assessment  list. 

History.  §  2,  p.  586;  am.  1986,  ch.  327,  §  1,  p.  802;  am. 

LC,  §  40-1101,  as  added  by  1985,  ch.  253,      2009,  ch.  341,  §  73,  p.  993. 

STATUTORY  NOTES 

Prior  Laws  Amendments. 

The  follo^  sections  conning  fo^er  ^JSSJS^SSiA&S^Si 

chapter  11  of  title  40  were  repealed  by  b.L.  may  be»  f0uowmg  "the  election  may  be";  and, 

1985,  ch.  253,  §  1,  effective  July  1,  1985:  in  the  fourth  sentence,  deleted  "as  nearly  as 

40-1101.  1866,  p.  180,  §  1;  R.S.,  §  1070;  possible"  following  "conducted,"  inserted  "by 

reen.    R.C.    &   C.L.,   §  1013;   C.S.,   §  1442;  the  county  clerk,"  and  added  the  title  refer- 

I.C.A.,  §  39-1001.  enCe> 

40-1102.  R.S.,  §  1071;  reen.  R.C.  &  C.L.,  Compiler's  Notes. 

o1A1/l.PQ    &  Aaao.  T  c  A    &  qq  1002  Section  2  of  S.L.  1986,  ch.  327,  read:    All 

§  1014,  C.S    §  1443  LC.A.,  §  39  100A  elections  which  have  been  held  for  the  pur- 

40-1103.  R.S.,  §  1072;  reen.  R.C.,  §  1015;  poge  of  incurring  indebtedness  and  financing 

compiled  and  reen  C.L.,  §  1015;  C.S.,  §  1444;  projects  and  all  bonds  which  have  been  issued 

I.C.A.,  §  39-1003.  pursuant  to  Chapter  253,  Laws  of  1985,  be- 

40-1104.  R.S.,  §  1073;  reen.  R.C.  &  C.L.,  tween  Jul    x   1986j  and  tne  effective  date  of 

§  1016;  C.S.,  §  1445;  I.C.A.,  §  39-1004.  ^    act  are  hereb    validated." 

40-1105.  R.S.,  §  1074;  reen.  R.C.  &  C.L, 

§  1017;  C.S.,  §  1446;  I.C.A.,  §  39-1005.  Effective  Dates. 

40-1106.  R.S.,  §  1075;  reen.  R.C,  §  1018;  Section  161  of  S.L.  2009,  ch.  341  provided 

compiled  and  reen.  C.L.,  §  1018;  I.C.A.,  §  39-  that  the  act  should  take  effect  on  and  after 

1006.  January  1,  2011. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Apportionment,  retirement  of  bonds. 

Constitutionality. 

Equitable  estoppel  as  to  retirement  of  bonds. 

Sale  of  bonds. 

Apportionment,  Retirement  of  Bonds.  the  defendant  highway  district,  the  basis  for 

Where  the  plaintiff  district  and  another      the   apportionment   among  the  districts  to 

district  were  organized  to  take  over  a  part  of      compute  the  amount  each  would  pay  annually 


499  BONDS  40-1102 

for  the  retirement  of  outstanding  bonds  at  the  participated  with  the  defendant  in  the  dispo- 

StSSaS^  Sitr  ^utomobile  1-nse  fees,  and  used  ad 

automobile  license  fees.  Murtaugh  Hwy.  Dist.  valorem  taxes  to  PaY  lts  share  of  the  bonds, 

v.  Twin  Falls  Hwy.  Dist.,  65  Idaho  260,  142  there  was  an  "equitable  estoppel"  against  the 

R2d  579  (1943).  plaintiff  from  complaining  because  all  of  the 

Constitutionality.  defendant's  license  fees  were  not  applied  on 

Highway  district  law  did  not  deprive  owner  the  bonds  before  an  ad  valorem  levy  was 

of  property  without  due  process  of  law  or  deny  made.  Murtaugh  Hwy.  Dist.  v.  Twin  Falls 

the  equal  protection  of  the  law,  in  the  issu-  Hwy.  Dist.,  65  Idaho  260, 142  R2d  579  (1943). 
ance   of  road   and   bridge   bonds.   Stark  v. 

McLaughlin,  45  Idaho  112,  261  P.  244  (1927).  Saie  of  Bond$- 

Arrangement  authorizing  sale  of  highway 

Equitable  Estoppel  as  to  Retirement  of  bonds  at  less  than  par  was  in  direct  violation 

Bonds.  of  former  law  regarding  bonds  for  funding 

Where  a  plaintiff  district  and  another  dis-  highway  projects.   Municipal  Sec.   Corp.   v. 

trict  were  organized  to  take  over  part  of  the  Buhl  Hwy.  Dist.,  35  Idaho  377,  208  P.  233 

defendant  highway  district,  and  the  plaintiff  (1922). 

RESEARCH  REFERENCES 

Am.  Jur.  -  12  Am.  Jur.  2d,  Bonds,  §  40  et  C.J.S.  -  11  C.J.S.,  Bonds,  §  1  et  seq 

se5'  39AC.J.S.,  Highways,  §  160. 

64  Am.  Jur.  2d,  Public  Securities  and  Obli- 
gations, §  1  et  seq. 

40-1102.  Security  for  bonds.  —  (1)  The  full  faith,  credit,  and  all 
taxable  property  within  the  limits  of  a  highway  district,  as  they  exist  at  the 
time  of  the  original  resolution  of  the  respective  highway  district  for  the 
issuance  of  bonds,  or  may  subsequently  be  extended,  shall  continue  pledged, 
and  the  proper  officers  of  the  district  shall  continue  to  assess  and  collect  on 
all  taxable  property  within  the  limits  of  the  highway  district  necessary  taxes 
to  pay  the  bonds  and  interest  as  they  become  due.  Should  the  tax  for  the 
payment  of  interest  on  or  the  principal  of  bonds  not  be  collected  in  time  to 
meet  the  payment,  the  money  must  be  paid  out  of  any  moneys  in  the  general 
fund  of  the  district,  and  the  moneys  used  for  the  payment  shall  be  repaid  out 
of  the  first  moneys  paid  into  the  fund  from  which  taken,  and  a  sum  sufficient 
to  cover  the  deficit  shall  be  levied  and  collected  in  the  next,  or  any 
succeeding  year.  Failure  of  the  officers  of  the  district  to  comply  with  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor. 

(2)  No  bond  issued  shall  be  invalidated,  annulled,  or  set  aside  on  account 
of  any  defect,  irregularity,  omission,  informality,  or  failure  to  comply  with 
the  provisions  of  this  title,  unless  it  shall  appear  to  the  court  that  a 
substantial  injury  has  been  or  is  about  to  be  suffered  by  the  property  owners 
and  taxpayers  of  the  district.  Bond  issues  shall  rest  upon  the  consent  of  the 
taxpayers  and  the  credit  of  the  district  shall  not  be  injured  by  the 
cancellation  of  securities  when  issued. 

(3)  The  district  may  recite  in  the  bonds  that  all  acts  requisite  to  the  issue 
of  them  have  been  duly  and  regularly  performed  and  fully  complied  with, 
and  that  they  are  duly  and  regularly  issued,  and  as  affecting  innocent 
purchasers,  the  recital  shall  be  conclusive. 

History. 

LC,  §  40-1102,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 
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STATUTORY  NOTES 

Cross  References.  Prior  Laws. 

Penalty  for  misdemeanor  when  other  oth-         Former  §  40-1102  was  repealed.  See  Prior 
erwise  provided,  §  18-113.  Laws,  §  40-1101. 

40-1103.    Levies  for  bonds  in  special  tax  districts  —  Refunding.  — 

Should  any  bond  issue  where  the  indebtedness  has  been  charged  in  part 
against  adjoining  property  be  funded  or  refunded  so  that  a  sinking  fund  for 
the  original  issue  is  not  required  to  be  established,  then  the  annual  levy  for 
sinking  fund  requirements  need  not  be  made  upon  the  land  in  the  special 
tax  districts  created  in  respect  to  the  bond  issue;  or,  at  the  option  of  the 
highway  district  commissioners,  a  portion  of  the  bond  issue,  to  meet  a 
sufficient  amount  which  has  been  charged  against  the  special  tax  districts, 
may  remain  without  refunding,  and  shall  subsequently  be  paid  and  retired 
with  the  proceeds  of  the  special  taxes  on  the  land  within  the  special  tax 
districts.  If  the  proceeds  prove  temporarily  insufficient,  then  they  shall  be 
paid  from  the  other  revenues  of  the  district.  If  the  whole  of  an  issue  is 
refunded  and  new  bonds  issued,  then  the  land  within  the  special  tax 
districts  shall  continue  to  be  specially  taxed  for  the  new  bonds,  equal  in 
amount  to  the  refunding  issue  equably,  both  as  to  principal  and  interest, 
with  the  taxation  of  the  district  at  large  for  the  bond  purposes.  On  the 
funding  of  any  issue  of  bonds,  on  receiving  from  the  treasurer  of  the  district 
a  certificate,  under  the  seal  of  the  district,  signed  by  the  secretary  and 
treasurer  of  the  district  and  either  by  the  chairman  or  by  the  other  highway 
district  commissioners  that  the  bonds  have  been  actually  funded  and 
retired,  the  special  assessment  made  against  the  land  within  the  special  tax 
districts  created  for  the  bond  issue  as  provided  in  section  40-810,  Idaho 
Code,  shall  be  canceled,  vacated  and  annulled,  and  a  new  special  levy  of  the 
same  amount  shall  be  assessed  against  the  land  in  the  special  tax  districts 
in  respect  to  the  new  or  refunding  bonds. 

History. 

I.C.,  §  40-1103,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1103  was  repealed.  See  Prior 
Laws,  §  40-1101. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  144  et 
seq. 

40-1104.  Form  of  bonds  —  Highway  district.  —  In  case  a  vote  is  in 
favor  of  charging  part  of  the  indebtedness  to  be  created  by  a  bond  issue 
against  adjoining  land,  the  bonds  may  be  issued  and  the  proceedings  shall 
be  as  provided  by  chapter  2,  title  57,  Idaho  Code,  except  where  other  special 
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provisions  on  the  subject  are  provided  by  sections  40-1103  and  40-808 
through  40-813,  Idaho  Code. 

History. 

I.C.,  §  40-1104,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1104  was  repealed.  See  Prior 
Laws,  §  40-1101. 

40-1105.  Election  —  Issuance.  —  The  election  and  all  acts  and 
proceedings  had  and  taken  in  connection  by  highway  district  commissioners 
in  respect  to  bonds  and  the  levy  of  ad  valorem  taxes  for  the  construction, 
improvement  or  repair  of  highways  are  legalized,  approved  and  validated 
and  constituted  the  negotiable  legal  obligations  of  the  highway  district, 
where: 

(1)  A  two-thirds  (2/3)  majority  of  the  qualified  electors  of  the  highway 
district  voting  on  the  proposition  voted  in  favor  of  the  issuance  of  bonds  of 
the  highway  district; 

(2)  Notice  of  the  election  was  given  as  essentially  provided  by  section 
40-206,  Idaho  Code; 

(3)  The  canvass  of  the  vote  revealed  the  required  majority  was  recorded 
in  the  records  of  the  highway  district  commissioners,  and  a  resolution 
adopted  and  recorded  in  the  district  records  authorizing  the  issuance  of 
bonds  of  the  district; 

(4)  The  maturity  of  the  bonds  was  within  thirty  (30)  years; 

(5)  A  rate  of  interest  was  prescribed  and  an  ad  valorem  tax  upon  all 
taxable  property  in  the  district  sufficient  to  pay  the  bonds  as  maturity  was 
levied;  and 

(6)  The  bonds  were  in  an  amount  not  exceeding  ten  per  cent  (10%)  of  the 
assessed  valuation  if  sold  and  delivered  prior  to  July  1, 1980,  or  two  per  cent 
(2%)  of  the  market  value  for  assessment  purposes  if  sold  and  delivered  on  or 
after  July  1,  1980,  of  all  taxable  property  of  the  highway  district,  and  the 
proceeds  received  by  the  treasurer  of  the  highway  district  and  expended  in 
the  construction,  improvement  or  repair  of  highways  located  within  the 
highway  district. 

History. 

I.C.,  §  40-1105,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1105  was  repealed.  See  Prior 
Laws,  §  40-1101. 

40-1106.  Bonds  of  county.  —  Nothing  in  this  chapter  shall  be  con- 
strued as  a  limitation  of  the  power  of  the  commissioners  to  issue  bonds  for 
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the  construction  or  the  repairs  of  highways  and  bridges.  Whenever  the 
commissioners  shall  issue  bonds  for  the  construction  or  repair  of  highways 
and  bridges  under  the  provisions  of  chapter  19,  title  31,  Idaho  Code,  upon 
the  authorization  of  two-thirds  (2/3)  of  the  qualified  electors  of  the  county 
voting  at  an  election  held  for  that  purpose,  pursuant  to  a  resolution  of  the 
commissioners  and  entered  upon  their  journal  specifying,  describing  and 
defining  the  highways  or  bridges  to  be  constructed  or  repaired,  and  giving 
the  termini  and  the  general  course  of  each  highway  and  the  approximate 
location  of  each  bridge  it  is  proposed  to  construct,  and  appropriating  a 
specific  amount  for  any  highway  or  bridge  wholly  or  partially  within  any 
organized  highway  district,  then  the  commissioners  shall  have  full  jurisdic- 
tion and  power  to  locate  and  construct  or  repair  the  highway  or  bridge 
within  the  highway  district,  and  to  apply  a  specific  appropriation  so  derived 
from  the  issue  of  bonds  or  so  much  of  them  as  may  be  necessary. 

History. 

I.C.,  §  40-1106,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1106  was  repealed.  See  Prior 
Laws,  §  40-1101. 

40-1107  —  40-1115.  License  and  toll  rate  —  Bond  —  Bridges  and 
ferries  connecting  counties  —  Disqualification  of 
county  commissioner  —  Distance  between  bridges 
and  ferries  —  Condemnation  of  land  —  Posting  rates 
of  tolls  —  Disposal  of  license  money  —  Care  of  banks. 
[Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  40-1113.  1864,  p.  440,  §  8;  R.S.,  §  1082; 

The  following  sections  were  repealed  by  reen.  R.C.,  §  1025;  compiled  and  reen.  C.L., 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985:  §  1025;  C.S.,  §  1454;  I.C.A.,  §  39-1013. 

40-1107   to   40-1112.   R.S.,   §§  1076-1081;  40-1114.  R.S.,  §  1083;  reen.  R.C.  &  C.L., 

reen.  R.C.  &  C.L.,  §§  1019  to  1024;  C.S.,  §  1026;  C.S.,  §  1455;  I.C.A.,  §  39-1014. 
§§  1448  to  1453;  LC.A,  §§  39-1007  to  39-  40-1115.  R.S.,  §  1084;  reen.  R.C.  &  C.L., 

K>12.  §  1027;  C.S.,  §  1456;  I.C.A.,  §  39-1015. 

CHAPTER  12 
BRIDGES 

SECTION.  SECTION. 

40-1201.  Interstate  bridges  on  state  high-  dollars  —  Contracts  for  con- 
ways  —  Maintenance  and  con-  struction  and  repair.  [Re- 
trol.  pealed.] 

40-1202.  Petition  for  constructing  —  Notice  40-1205.  Bridges  —  Reports. 

of  hearing.  40-1206.  Maximum  load  —  Posting  of  no- 

40-1203.  Petition  hearing  — Duty  of  highway  tices. 

commissioners.  40-1207.  Traffic  regulations  —  Posting  of  no- 

40-1204.  Bridges  costing  over  five  thousand  tices  —  Penalty. 
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SECTION. 

40-1208  —  40-1210.  [Repealed.] 

40-1201.  Interstate  bridges  on  state  highways  —  Maintenance 
and  control.  —  When  interstate  bridges  are  located  on  designated  state 
highways  and  designated  state  highways  of  any  adjoining  state,  the  portions 
of  bridges  within  the  state  of  Idaho  shall  be  controlled,  operated  and 
maintained  by  the  board,  which  is  hereby  vested  with  all  power  and 
authority  necessary  or  incidential  [incidental]  to  the  maintenance,  opera- 
tion and  control  of  them. 

History. 

I.C.,  §  40-1201,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §§  40-1201  to  40-1207,  which  com-  The  bracketed  insertion  was  added  by  the 

prised  R.S.,  §§  1090  to  1096;  reen.  R.C.  &      compiler  to  correct  the  spelling  of  the  word. 
C.L.,  §§  1028  to  1034;  C.S.,  §§  1457  to  1463; 
I.C.A.,  §§  39-1101  to  39-1107,  were  repealed 
by  S.L.  1985,  ch.  253,  §  1. 

40-1202*  Petition  for  constructing  —  Notice  of  hearing.  —  When 
the  construction  of  a  new  bridge,  for  which  the  expenditure  contemplated 
will  exceed  twenty-five  thousand  dollars  ($25,000),  five  percent  (5%)  or 
twenty-five  (25)  qualified  voters,  whichever  is  greater,  of  a  county  highway 
system  or  highway  district  system  interested  in  it  may  petition  the  respec- 
tive commissioners  for  the  erection  of  the  needed  bridge.  The  commissioners 
shall  then  advertise  the  petition,  in  accordance  with  the  provisions  of  section 
40-206,  Idaho  Code,  giving  the  location  and  notify  the  director  of  highways 
to  attend  at  a  certain  time  and  place  to  hear  the  petition. 

History. 

I.C.,  §  40-1202,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  154,  §  3,  p.  528. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1202  was  repealed.  See  Prior 
Laws,  §  40-1201. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Bridges  —  Part  of  Highway  System.  tion)  to  purchase  or  build  bridges.  Good  Rd. 

Bridges  are  a  part  of  the  state  highway  Dist.  No.  2  v.  Washington  County,  27  Idaho 

system.  The  legislature  may  equally  autho-  732,  152  P.  183  (1915);  Lyons  v.  Bottolfsen,  61 

rize   the   highway   department   (division   of  Idaho  28 1,  101  P.2d  1  (1940). 
highways  of  the  department  of  transporta- 
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RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  11  C.J.S.,  Bridges,  §  14  et  seq. 

Streets  and  Bridges,  §  235  et  seq. 

40-1203.    Petition  hearing  —  Duty  of  highway  commissioners.  — 

On  the  day  fixed  to  hear  the  petition,  proof  of  the  notice  given  being  made 
satisfactory,  the  county  or  district  highway  commissioners  shall  hear  the 
petition,  examine  witnesses,  and  determine  whether  or  not  a  bridge  as 
petitioned  for  is  necessary.  If  the  petition  is  approved  the  county  or  district 
highway  commissioners  shall  determine  the  type  of  bridge  to  be  constructed, 
prepare  plans  and  specifications,  invite  bids,  let  the  contract,  have  the 
bridge  erected,  and  provide  payment  for  it. 

History, 

I.C.,  §  40-1203,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1203  was  repealed.  See  Prior 
Laws,  §  40-1201. 

40-1204,    Bridges  costing  over  five  thousand  dollars  —  Contracts 
for  construction  and  repair.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  1204,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

Former  §  40-1204  was  repealed.  See  Prior  was  repealed  by  S.L.  1998,  ch.  154,  §  4, 
Laws,  §  40-1201.  effective  July  1,  1998. 

Compiler's  Notes. 
This  section,  which  comprised  I.C.,  §  40- 

40-1205.  Bridges  —  Reports.  —  The  director  of  highways  shall,  in  his 
official  reports,  give  a  full  account  of  all  bridges  for  which  he  has  in  whole  or 
in  part  the  charge  and  maintenance  and  those  bridges  constructed  or 
repaired,  the  cost,  amounts  expended,  from  what  source  moneys  were 
derived,  and  the  present  and  prospective  condition  of  the  bridges. 

History. 

I.C.,  §  40-1205,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References.  Prior  Laws. 

County   director   of  highways,    §§  40-618  Former  §  40-1205  was  repealed.  See  Prior 

and  40-619.  Laws,  §  40-1201. 

40-1206.  Maximum  load  —  Posting  of  notices.  —  County  or  highway 
commissioners  may  limit  the  maximum  load  to  be  carried  over  and  on  any 
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public  bridge  over  which  they  have  jurisdiction  below  the  limit  prescribed  by 
law.  In  this  case,  the  highway  commissioners  shall  cause  suitable  signs  to  be 
erected  and  maintained  at  the  approach  to  the  bridge,  specifying  the 
limitation  of  load. 

History. 

I.C.,  §  40-1206,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1206  was  repealed.  See  Prior 
Laws,  §  40-1201. 

40-1207.    Traffic  regulations  —  Posting  of  notices  —  Penalty.  — 

Directors  of  highways,  or  any  other  persons  legally  appointed  to  take  charge 
of  a  bridge,  may  post  a  notice  to  set  out  and  provide  that  no  horse  or 
mule-drawn  vehicle,  nor  a  person  riding  a  horse  or  mule  shall  travel  across 
the  bridge  or  any  portion  of  the  bridge  faster  than  at  a  walk;  that  horses, 
mules  or  cattle  shall  not  be  allowed  to  cross  in  bunches  of  more  than  twenty 
(20)  at  a  time,  and  shall  not  travel  faster  than  at  a  walk.  The  notice  shall  be 
posted  in  a  conspicuous  place  and  shall  be  in  letters  large  enough  and  placed 
in  a  manner  that  it  may  be  easily  read  by  the  public.  Directors  of  highways 
may  make  other  rules  and  regulations  governing  the  traffic  on  bridges 
within  their  jurisdiction  when  it  is  deemed  necessary  for  the  safety  of  the 
public,  and  may  post  a  notice  of  the  rules  in  the  manner  provided  in  this 
section.  Any  person  convicted  for  violating  any  of  the  provisions  of  a  notice 
as  provided  for  by  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  not  less  than  ten  dollars  ($10.00)  nor  more  than 
three  hundred  dollars  ($300),  or  may  be  imprisoned  not  less  than  ten  (10) 
days  nor  more  than  sixty  (60)  days  in  the  county  jail,  or  by  both  fine  and 
imprisonment. 

History. 

I.C.,  §  40-1207,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References.  Prior  Laws. 

County  director   of  highways,   §§  40-618  Former  §  40-1207  was  repealed.  See  Prior 

and  40-619.  Laws,  §  40-1201. 

RESEARCH  REFERENCES 

Am.  Jur.  —  40  Am.  Jur.  2d,  Highways,  C.J.S.  —  11  C.J.S.,  Bridges,  §  95  et  seq. 

Streets  and  Bridges,  §  421  et  seq. 
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40-1208  —  40-1210.  Penalty  for  avoiding  tolls  —  Acquisition  of  toll 
bridges  —  Toll  bridges  costing  over  $25,000  —  Private 
ownership.  [Repealed.] 

STATUTORY  NOTES 


Compiler's  Notes. 

The  following  sections  were  repealed  by 
S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985: 

40-1208.  R.S.,  §  1097;  reen.  R.C.  &  C.L., 
§  1035;  C.S.,  §  1464;  I.C.A.,  §  39-1108. 


40-1209.  R.S.,  §  1098;  reen.  R.C.  &  C.L., 
§  1036;  C.S.,  §  1465;  I.C.A.,  §  39-1109;  am. 
1937,  ch.  103,  §  1,  p.  153. 

40-1210.  1909,  p.  298,  §  1;  reen.  C.L., 
§  1036a;  C.S.,  §  1466;  I.C.A.,  §  39-1110. 


CHAPTER  13 
HIGHWAY  DISTRICTS 


SECTION. 

40-1301.  Districts  as  now  organized  vali- 
dated. 

40-1302.  County  division  or  change  in  bound- 
aries —  Joint  highway  district 
formed. 

40-1303.  Highway  commissioners  —  Ap- 
pointment —  Oath. 

40-1304.  Division  of  districts  into  subdis- 
tricts  —  Vacancy  in  office  of 
highway  commissioner. 

40-1305.  Election  of  highway  commissioners 
—  Term  of  office. 

40-1305A.  Election  administration. 

40-1305B.  Board  of  commissioners  —  One 
nomination  —  No  election. 

40-1305C.  Declaration  of  candidacy  —  Qual- 
ifications. 

40-1305D.  Notice  of  election  filing  deadline. 
[Repealed.] 

40-1305E.  Notice  of  election.  [Repealed.! 

40-1305F.  Board  of  commissioners  —  One 
nomination  —  No  election. 
[Repealed.] 

40-1305G.  Write-in  candidates.  [Repealed.] 

40-1305H.  Absentee  ballots.  [Repealed.] 

40-13051.  Conduct  of  election  on  election  day. 
[Repealed.] 

40-1305J.  Canvass  of  votes.  [Repealed.] 

40-1305K.  Comparison  of  poll  lists,  ballots 
and  registration  cards  —  Void 
ballots.  [Repealed.] 

40-1305L.  Counting  of  ballots  —  Certificates 
of  judges.  [Repealed.] 

40-1305M.  Transmission  of  supplies  to  dis- 
trict office.  [Repealed.] 

40-1305N.  Board  of  canvassers  —  Meetings. 
[Repealed.] 

40-13050.  Board's  statement  of  votes  cast. 
[Repealed.] 

40-1305R  Certificates  of  election.  [Repealed.] 

40-1305Q.  Tie  votes.  [Repealed.] 

40-1305R  —  40-1305Z.  [Reserved.] 

40-1305AA.  Initiating  recall  proceedings  — 
Statement  —  Contents  —  Ver- 
ification —  Definitions.  [Re- 
pealed.] 


SECTION. 

40-1305BB. 


Where    filed.    [Re- 


Petition   - 
pealed.] 

40-1305CC.  Ballot  synopsis.  [Repealed.] 

40-1305DD.  Determination  by  magistrate 
court  —  Correction  of  ballot 
synopsis.  [Repealed.] 

40-1305EE.  Filing  supporting  signatures  — 
Time  limitations.  [Repealed.] 

40-1305FF.  Petition  —  Form.  [Repealed.] 

40-1305GG.  Petition  —  Size.  [Repealed.] 

40-1305HH.  Number  of  signatures  required. 
[Repealed.] 

40-130511.  Canvassing  petition  for  suffi- 
ciency of  signatures  —  Notice. 
[Repealed.] 

40-1305JJ.  Verification  and  canvass  of  signa- 
tures —  Procedure.  [Re- 
pealed.] 

40-1305KK.  Fixing  date  for  recall  election  — 
Notice.  [Repealed.] 

40-1305LL.  Response  to  petition  charges. 
[Repealed.] 

40-1305MM.  Destruction  of  insufficient  re- 
call petition.  [Repealed.] 

40-1305NN.  Invalid  names  —  Record  of.  [Re- 
pealed.] 

40-1305OO.  Conduct  of  election  —  Form  of 
ballot.  [Repealed.] 

40-1305PP.  Ascertaining  the  result  —  When 
recall  effective.  [Repealed.] 

40-1305QQ.  Enforcement  provisions  —  Man- 
damus—Appeals. [Repealed.] 

40-1305RR.  Violations  by  signers.  [Re- 
pealed.] 

40-1305SS.  Violations  —  Corrupt  practices. 
[Repealed.] 

40-1306.  Organization  of  highway  commis- 
sioners —  Meetings  —  Officers 
—  Official  bonds. 

40-1306A,  40-1306B.  [Repealed.] 

40-1306C.  Highway  district  records  —  Open 
to  the  public. 

40-1307.  Highway  districts  are  bodies  corpo- 
rate. 

40-1308.  Power  to  levy  taxes  for  comprehen- 
sive   insurance,    prosecuting 
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40-1301 


SECTION. 

and  defending  actions,  judg- 
ments and  liabilities. 

40-1309.  Corporate  powers  of  highway  dis- 
tricts. 

40-1310.  Powers  and  duties  of  highway  dis- 
trict commissioners. 

40-1311.  Jurisdiction  of  highway  district 
commissioners. 

40-1312.  Grant  of  powers  to  be  liberally  con- 
strued. 

40-1313.  District  has  legal  title  to  property. 

40-1314.  Compensation  of  highway  district 
commissioners,  officers, 

agents  and  employees. 

40-1315.  Cost  of  highways  —  Equitable  divi- 
sion among  benefited  districts. 

40-1316.  Annual  report  of  highway  district. 

40-1317.  Annual  financial  statement  of  dis- 
trict —  Audit. 

40-1318.  Inspection  of  records  by  commis- 
sioners. [Repealed.l 

40-1319.  Director  of  highways  —  Appoint- 
ment —  Qualifications  — 
Oath. 

40-1320.  Directors  of  highways  —  Deputy 
directors  —  Appointment  — 
Duties. 

40-132 1 .  Deputy  directors  —  Appointment  — 
Duties.  [Repealed.] 


SECTION. 

40-1322. 
40-1323. 


40-1324. 
40-1325. 

40-1326. 
40-1327. 
40-1328. 


40-1329. 

40-1330. 
40-1331, 
40-1333. 
40-1334. 


40-1335. 


40-1336. 
40-1337. 


Creation  of  local  improvement  dis- 
tricts. 

Cities  included  in  highway  districts 
—  Powers  and  duties  of  city 
council. 

Jurisdiction  over  included  territory. 

Adoption  of  budget  —  Public  hear- 
ing. 

Notice  of  budget  hearing. 

Public  inspection  of  budget. 

Quorum  of  highway  commissioners 
at  budget  hearing  —  Objec- 
tions. 

Completion  and  finalization  of  bud- 
get. [Repealed.] 

Fiscal  year. 

40-1332.  [Reserved.] 

Cities  —  Highway  responsibility. 

Every  city  a  highway  district  — 
Powers  and  duties  of  city 
council.  [Repealed.l 

Standards  for  curb  construction  — 
Curb  ramps  for  people  with 
physical  disabilities. 

Record  books  to  be  kept. 

Classification  and  retention  of 
records. 


40-1301,  Districts  as  now  organized  validated.  —  All  highway 
districts  as  now  organized  and  constituted  are  hereby  validated  and  shall 
continue  as  public  corporations. 

History. 

I.C.,  §  40-1301,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  1,  p.  894. 

STATUTORY  NOTES 


Prior  Laws. 

Former  §§  40-1301  and  40-1302,  which 
comprised  R.S.,  §§  1105,  1106;  reen.  R.C.  & 
C.L.,  §§  1037,  1038;  C.S.,  §§  1467,  1468; 
I.C.A.,  §  39-1201,  39-1202,  were  repealed  by 
S.L.  1985,  ch.  253,  §  1. 


Compiler's  Notes. 

The  phrase  "as  now  organized"  appears  in 
S.L.  1985,  ch.  253,  which  was  effective  July  1, 
1985. 


JUDICIAL  DECISIONS 


Decisions  Under  Prior  Law 


Tort  Action. 

A  county  highway  district  is  a  political 
subdivision  entitled  to  the  notice  required  by 
§  6-906  for  claims  against  it;  thus  the  district 
court  was  correct  in  granting  summary  judg- 
ment in  favor  of  county  highway  district  in 


tort  action,  where  plaintiff  gave  no  timely 
notice  of  a  claim  but  merely  notified  county 
highway  superintendent  after  the  accident 
that  she  had  not  been  seriously  injured.  Curl 
v.  Indian  Springs  Natatorium,  Inc.,  97  Idaho 
637,  550  R2d  140  (1976). 
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RESEARCH  REFERENCES 

Am.  Jut.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  39A  C  J.S.,  Highways,  §  144  et 

Bridges  and  Streets,  §  12  et  seq.  seq. 

40-1302,  County  division  or  change  in  boundaries  —  Joint  high- 
way district  formed.  —  When  a  county  division  or  change  in  the 
boundaries  of  a  county  divides  an  existing  highway  district  the  district  shall 
continue  as  a  joint  highway  district  until  changed  as  provided  by  this  title. 
It  shall  be  the  duty  of  the  commissioners  of  the  respective  counties  affected 
to  rename  the  district  as  a  joint  highway  district,  and  the  renamed  joint 
highway  district  shall  in  all  things  be  considered  a  continuation  of  the 
existing  district. 

History. 

I.C.,  §  40-1302,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1302  was  repealed.  See  Prior 
Laws,  §  40-1301. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Notice  of  election. 
Statute  of  limitations. 

Notice  of  Election.  notice  of  an  election  to  determine  whether 

Publication  of  notice  of  election,  pursuant  district  should  be  organized,  could  not  be 

to  petition  to  organize  highway  district,  was  b  M  fter  iration  of  the  statutory  pe- 
duty  of  clerk  of  board  of  county  commission-  ^  £  ^  ^  be  ^ 

ers ;,and  his  failure ,  proper^ 'to ^discharge  that  Evergreen   Hwy.   Dist,   32 

duty  could  not  defeat  right  of  petitioners  to  ^  * 

have  an  election,  nor  affect  priority  of  right.  exniration  of  time  snecified    action 

Huggins  v.  Link,  28  Idaho  185,  152  P.  1052  ^er  f^piration  ot  time  specinea,  action 

qq?I\  could  not  be  maintained  to  enjoin  issuance  of 

highway  district  bonds  on  ground  of  their 

Statute  of  Limitations.  invalidity  because  of  their  issuance  by  a  dis- 

Suit  attacking  validity  of  the  organization  trict  organized  without  publication  of  the  no- 

of  highway  district  for  failure  to  comply  with  tice  required  by  S.L.  1911,  ch.  55,  §  4,  p.  123. 

requirements  of  former  law  regarding  organi-  Ditzel  v.  Evergreen  Hwy.  Dist.,  32  Idaho  692, 

zation  of  highway  districts  as  to  publication  of  187  P.  269  (1920). 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  149. 

40-1303.    Highway  commissioners  —  Appointment  —  Oath.  — 

There  shall  be  three  (3)  highway  commissioners  in  each  district.  The  first 
highway  commissioners  of  the  highway  district  organized  under  the  provi- 
sions of  this  chapter  shall  be  appointed  by  the  governor.  It  shall  be  the  duty 
of  the  governor,  in  the  appointment  of  the  original  highway  commissioners, 
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where  there  had  been  in  existence  any  highway  district  within  the  boundary 
of  the  newly  created  highway  district,  to  appoint  whenever  practicable, 
existing  highway  commissioners  as  they  shall  qualify  by  residence  in  the 
subdistricts  of  the  newly  created  highway  district  as  highway  district 
commissioners  of  the  newly  created  highway  district.  County  commission- 
ers, city  mayors  and  city  council  members  shall  not  be  eligible  to  hold  office 
as  highway  district  commissioners.  A  copy  of  the  certificate  of  each  appoint- 
ment shall  be  filed  in  the  office  of  the  county  recorder  of  each  county  in  which 
the  highway  district  is  located  and  with  the  clerk  of  the  highway  district. 
Every  highway  commissioner  shall  take  and  subscribe  the  official  oath, 
which  oath  shall  be  filed  in  the  office  of  the  highway  district  commissioners! 

History. 

I.C.,  §  40-1303,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  2,  p.  894. 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  -  39A  C.J.S.,  Highways,  §  155  et 

Streets  and  Bridges,  §  12  et  seq.  seq. 

40-1304.  Division  of  districts  into  subdistricts  —  Vacancy  in 
office  of  highway  commissioner.  —  (1)  At  the  meeting  of  the  county 
commissioners  at  which  the  highway  district  is  declared  organized,  the 
commissioners  shall  divide  the  highway  district  into  three  (3)  subdistricts, 
as  nearly  equal  in  population,  area  and  mileage  as  practicable,  to  be  known 
as  highway  commissioners  subdistricts  one,  two  and  three.  Subdistricts  may 
be  revised  or  modified  by  the  highway  district  commissioners  as  changes  in 
conditions  demand.  Not  more  than  one  (1)  of  the  highway  district  commis- 
sioners shall  be  an  elector  of  the  same  highway  subdistrict.  The  first 
highway  district  commissioners  appointed  by  the  governor  shall  serve  until 
the  next  highway  district  election,  at  which  their  successors  shall  be  elected. 
The  highway  commissioners  shall  take  office  on  July  1  following  their 
election. 

(2)  Any  vacancy  occurring  in  the  office  of  highway  commissioner,  other 
than  by  expiration  of  the  term  of  office,  shall  be  determined  by  the 
remaining  highway  district  commissioners  using  the  criteria  established  in 
section  59-901,  Idaho  Code.  If  it  is  determined  that  a  vacancy  has  occurred, 
the  commissioners  shall  declare  there  is  a  vacancy  and  such  vacancy  shall 
be  filled  by  the  highway  district  board  and  be  for  the  balance  of  the  term  of 
the  person  replaced.  If  the  remaining  highway  district  commissioners  are 
unable  to  agree  on  a  person  to  fill  the  vacancy  within  ten  (10)  days  after  the 
vacancy  occurs,  the  chairman  of  the  county  commissioners  of  the  county 
with  the  largest  number  of  electors  in  the  highway  district  shall  then 
become  a  member  of  the  highway  district  board  for  the  purpose  of  filling  the 
vacancy  only.  If  a  majority  of  the  highway  district  board  so  constituted  shall 
be  unable  to  agree  upon  a  person  to  fill  the  vacancy  within  ten  (10)  days,  or 
if  two  (2)  or  more  vacancies  shall  occur  in  the  board  of  highway  commis- 
sioners at  one  (1)  time,  a  special  election  to  fill  the  vacancy  shall  be  called 
and  held  in  the  same  manner  provided  by  law  for  the  holding  of  elections  for 
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highway  commissioners,  except  that  the  date  of  the  election  shall  be  as  soon 
as  possible,  and  all  duties  imposed  by  law  upon  the  highway  district  board 
in  connection  with  elections  shall  be  performed  by  the  county  commission- 
ers. 

(3)  When  there  are  two  (2)  or  more  vacancies  on  the  highway  district 
board  at  the  same  time,  the  chairman  of  the  county  commissioners  along 
with  the  additional  county  commissioners  that  the  county  commission 
chairman  appoints,  and  with  the  remaining  highway  district  commissioner, 
if  applicable,  shall  constitute  a  temporary  board  of  highway  district  com- 
missioners. The  temporary  board  of  highway  district  commissioners  shall 
perform  the  duties  required  by  law  of  a  highway  district  board  of  commis- 
sioners until  the  newly  elected  highway  commissioners  take  office. 

History  1999,  ch.  332,  §  3,  p.  894;  am.  2006,  ch.  165, 

I  C  §'  40-1304,  as  added  by  1985,  ch.  253,  §  1,  p.  499;  am.  2009,  ch.  341,  §  74,  p.  993; 
§  2,  p'.  586;  am.  1994,  ch.  123,  §  2,  p.  274;  am.      am.  2011,  ch.  11,  §  23,  p.  24. 

STATUTORY  NOTES 

Amendments.  following  their  election"  for  "shall  take  office 

The  2006  amendment,  by  ch.  165,  divided  on  October  1  following  their  election" 

and  designated  the  former  first  paragraph  as  The  2oil  amendment,  by  ch.  11,  substi- 

ESSE  %  tfxSiS&Sftt  tuted  "July  r  for  «U»  date  specified  in  the 

trict  commissioners  using  the  criteria  estab-  certificate  of  election  but  not  more  than  sixty 

lished  in  section  59-901,  Idaho  Code.  If  it  is  (go)  days"  near  the  end  of  subsection  (1). 
determined  that  a  vacancy  has  occurred,  the 

commissioners  shall  declare  there  is  a  va-  Effective  Dates. 

cancy  and  such  vacancy"  in  present  subsec-  Section  161  of  S.L.  2009,  ch.  341  provided 

tion  (2);  and  designated  the  former  last  para-  ^^  ^  ^  ghould  take  effect  on  and  after 

graph  as  subsection  (3).  tq«hoW  1    9011 

office  on  the  date  specified  in  the  certificate  of  emergency  retroactively  to  January  1,  2011 
election  but  not  more  than  sixty  (60)  days      and  approved  February  23,  2011. 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  148. 

40-1305.    Election  of  highway  commissioners  —  Term  of  office.  — 

(1)  On  the  third  Tuesday  of  May  of  the  next  odd-numbered  year  following 
the  appointment  of  the  first  highway  district  commissioners,  commissioners 
from  subdistricts  one  and  two  shall  be  elected  for  a  term  of  two  (2)  years  and 
the  commissioner  from  subdistrict  three  shall  be  elected  for  a  term  of  four  (4) 
years.  Thereafter  the  term  of  office  of  all  commissioners  shall  be  four  (4) 

years. 

(2)  A  highway  district  whose  terms  and  election  were  established  by  prior 
law  shall  convert  to  the  election  of  commissioners  as  provided  in  subsection 
(1)  of  this  section. 
Each  highway  commissioner  shall  be  elected  on  a  districtwide  basis. 

History  2002,  ch.  298,  §  1,  p.  853;  am.  2009,  ch.  341, 

I  C  §40-1305,  as  added  by  1985,  ch.  253,   §  75,  p.  993;  am.  2010,  ch.  185,  §  13,  p.  382; 
§  2  p  586;  am.  1994,  ch.  123,  §  3,  p.  274;  am.   am.  2010,  ch.  197,  §  1,  p.  420. 
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STATUTORY  NOTES 

^^™*nts'      ,        ,    ,       ,     0„    .        ,  rewrote  subsection  (2),  revising  provisions  for 

The  2009  amendment,  by  ch.  341,  in  sub-  *w+™  rt^„v,                   .    . 

section  (1),  in  the  first  sentence,  substituted  ^In^^  T!T1   ,  , 

"third  Tuesday  of  May"  for  "first  Tuesday  of  The  2010  amendment,  by  ch.  197,  deleted 

August"  and  deleted  the  last  three  sentences,  the  former  second  paragraph  in  subsection 

which  read:  "Highway  district  commissioners  (2),  which  read:  "If  an  alternative  election  is 

^S^ll^tY^Zn^^  £  *?  ?™* t0  this  Action,  the  highway 

office  until  October  1,  1995.  Highway  district  dlstnct  shall  not  revert  to  the  former  manner 

commissioners  elected  prior  to  January  1,  °^  elections  and  terms  of  office  until  eight  (8) 

1994,  for  a  term  to  expire  on  January  1, 1998,  years  after  such  election." 

shall  continue  in  office  until  October  1,  199?!  _„ 

Elections  for  commissioners  of  each  of  the  Effectlve  **ates. 

subdistricts  shall  continue  on  the  schedule  Section  161  of  S.L.  2009,  ch.  341  provided 

previously  established."  that  the  act  should  take  effect  on  and  after 

The  2010  amendment,  by  ch.  185,  in  the  January  1,  2011. 

first  sentence  in  subsection  (1),  added  "and  Section  2  of  S.L.  2010,  ch.  197  provided  that 

the  commissioner  from  subdistrict  three  shall  the  act  should  take  effect  on  and  after  Janu- 

be  elected  for  a  term  of  four  (4)  years";  and  ary  1,  2011. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Defectively  Organized  District.  citizen,  where  it  had  functioned  as  such  for 

Legal  existence  of  highway  district  defec-  over  two  (2)  years.  Oregon  Short  Line  R  R  v. 

tively  and  irregularly  organized  could  not  be  Kimama  Hwy.  Dist,  287  F   734  (D    Idaho 

questioned  m  collateral  attack  by  a  private  1923),  aff'd,  298  R  431  (9th  Cir.  1924). 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  163  et 
seq. 

40-1305A.  Election  administration.  —  Highway  district  elections 
shall  be  conducted  in  accordance  with  the  general  laws  of  the  state, 
including  the  provisions  of  chapter  14,  title  34,  Idaho  Code.  The  county 
commissioners  shall  select  polling  places  and  the  county  clerk  shall  appoint 
election  judges  and  clerks. 

The  county  clerk  shall  conduct  the  elections  for  a  highway  district  and 
shall  perform  all  necessary  duties  of  the  election  official  of  a  highway 
district. 

HTSn°T^  i  o^c  A  J ,    i ,  §  4>  P'  274'  am-  2008>  ch-  258,  §  1,  P-  751;  am. 

I.C.,  §  40-1305A,  as  added  by  1994,  ch.  123,      2009,  ch.  341,  §  76,  p.  993. 

STATUTORY  NOTES 

A^r^neQntS*      a        .    u      t.    „*„    •      ,         shaI1  £°vern  the  Procedure  for  highway  dis- 
The  2008  amendment,  by  ch.  258,  in  the      trict  elections  " 

Sfvif  f  agm?h'  rTr<?£  the  fir^  S(rntence>  The  2009  amendment,  by  ch.  341,  rewrote 

which  formerly  read:  "Highway  district  com-      the  section  to  the  extent  that  a  deta  led  com- 

BS^^SsSKSiSSSSS  parison  is  impracticable- 

the  provisions  of  this  chapter,"  and  deleted  Effective  Dates. 

the  former  last  sentence,  which  read:  "In  all  Section  161  of  S.L.  2009,  ch.  341  provided 

matters  not  specifically  covered  by  this  chap-  that  the  act  should  take  effect  on  and  after 

ter,  the  provisions  of  title  34,  Idaho  Code,  January  1,  2011 
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40-1305B.  Board  of  commissioners  —  One  nomination  —  No 
election.  —  In  any  election  for  a  highway  district  commissioner,  if  after  the 
deadline  for  filing  a  declaration  of  intent  as  a  write-in  candidate,  it  appears 
that  only  one  (1)  qualified  candidate  has  been  nominated  for  a  subdistrict  to 
be  filled,  it  shall  not  be  necessary  for  the  candidate  of  that  subdistrict  to 
stand  for  election,  and  the  board  of  highway  district  commissioners  shall 
declare  such  candidate  elected  as  commissioner,  and  the  secretary  of  the 
highway  district  shall  immediately  make  and  deliver  to  such  person  a 
certificate  of  election  signed  by  him  and  bearing  the  seal  of  the  district. 

History. 

LC,  §  40-1305B,  as  added  by  2009,  ch.  98, 
§  1,  p.  308. 

STATUTORY  NOTES 

Prior  Laws.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

Former  §  40-1305B,  which  comprised  I.C.,  For  present  comparable  provisions,  see  §  34- 
§  40-1305B,  as  added  by  1994,  ch.  123,  §  5,  p.      1401  et  seq. 

40-1305C.  Declaration  of  candidacy  —  Qualifications.  —  (1)  Can- 
didates for  election  as  a  highway  district  commissioner  shall  be  nominated 
by  nominating  petitions,  each  of  which  shall  bear  the  name  of  the  nominee, 
the  subdistrict  for  which  the  nomination  is  made,  the  term  for  which 
nomination  is  made,  bear  the  signature  of  not  less  than  five  (5)  electors  of 
the  candidate's  specific  subdistrict,  and  be  filed  with  the  election  official  of 
the  highway  district.  The  form  of  the  nominating  petition  shall  be  as 
provided  by  the  county  clerk.  The  nomination  shall  be  filed  not  later  than 
5:00  p.m.  on  the  sixth  Friday  preceding  the  election  for  which  the  nomina- 
tion is  made.  The  election  official  shall  verify  the  qualifications  of  the 
nominee,  and  shall  not  more  than  seven  (7)  days  following  the  filing  certify 
the  nominees  to  be  placed  on  the  ballot. 

(2)  A  nominee  shall  qualify  for  the  office  of  highway  district  commissioner 
if  such  nominee: 

(a)  Has  attained  the  age  of  twenty-one  (21)  years  at  the  time  of  his 

election;  and 

(b)  Is  a  citizen  of  the  United  States;  and 

(c)  Is  a  resident  of  the  highway  district  commissioner's  subdistrict  for 
which  he  seeks  office. 

History. 

I  C  ,  §  40-1305C,  as  added  by  1994,  ch.  123, 
§  6,  p.  274;  am.  2006,  ch.  165,  §  2,  p.  499. 

STATUTORY  NOTES 

Amendments.  in&  designated  the  former  paragraph  as  sub- 

The  2006  amendment,  by  ch.  165,  inserted      section  (1);  and  added  subsection  (2). 
"Qualifications"  at  the  end  of  the  section  head- 
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40-1305D.    Notice  of  election  filing  deadline.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §  2.  For 

This  section,  which  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305D,  as  added  by  1994,  ch.  123,  §  7,  p.  274,      et  seq. 

40-1305E.    Notice  of  election.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §  2   For 

,oI^S  sectl0n>  whlch  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305E,  as  added  by  1994,  ch.  123,  §  8,  p.  274,      et  seq. 

40-1305F.    Board  of  commissioners  —  One  nomination  —  No  elec- 
tion. [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  Was  repealed  by  S.L.  2008,  ch.  258  §  2  For 

1  olcr  sectJ°n'  ?hlch  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305F,  as  added  by  1994,  ch.  123,  §  9,  p.  274,      et  seq. 

40-1305G.    Write-in  candidates.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  repealed  by  S.L.   2008,   ch.   258   §  2.   For 

13^af^^^  pre^  34-1401 

274;  am.   1998,  ch.  307,  §1,  p.   1012,  was  q' 

40-1305H.    Absentee  ballots.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section   which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305H,  as  added  by  1994,  ch.  123,  §  11,  p.      1401  et  seq. 

40-13051.    Conduct  of  election  on  election  day.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §  2.  For 

Ihis  section   which  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
13051,  as  added  by  1994,  ch.  123,  §  12,  p.  274,      et  seq. 
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40-1305J.    Canvass  of  votes,  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §2  For 

This  section,  which  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305J,  as  added  by  1994,  ch.  123,  §  13,  p.  274,      et  seq. 

40-1305K.    Comparison  of  poll  lists,  ballots  and  registration  cards 
—  Void  ballots.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305K,  as  added  by  1994,  ch.  123,  §  14,  p.       1401  et  seq. 

40-1305L.    Counting  of  ballots  —  Certificates  of  judges.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305L,  as  added  by  1994,  ch.  123,  §  15,  p.      1401  et  seq. 

40-1305M.    Transmission  of  supplies  to  district  office.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  $  34- 
1305M,  as  added  by  1994,  ch.  123,  §  16,  p.      1401  et  seq. 

40-1305N.    Board  of  canvassers  —  Meetings.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305N,  as  added  by  1994,  ch.  123,  §  17,  p.      1401  et  seq. 

40-13050.    Board's  statement  of  votes  cast.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305O,  as  added  by  1994,  ch.  123,  §  18,  p.      1401  et  seq. 
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40-1305P.    Certificates  of  election.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §  2.  For 

This  section,  which  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305P,  as  added  by  1994,  ch.  123,  §  19,  p.  274,      et  seq. 

40-1305Q.    Tie  votes.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  274,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305Q,  as  added  by  1994,  ch.  123,  §  20,  p.       1401  et  seq. 

40-1305R  —  40-1305Z.     [Reserved.] 

40-1305AA.    Initiating  recall  proceedings  —  Statement  —  Contents 
—  Verification  —  Definitions.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305AA,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1305BB.    Petition  —  Where  filed.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305BB,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1305CC.    Ballot  synopsis.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305CC,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1305DD.    Determination  by  magistrate  court  —  Correction  of 

ballot  synopsis.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305DD,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 
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40-1305EE.    Filing  supporting  signatures  —  Time  limitations.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305EE,  as  added  by  1995,  ch.  245,  §  1,  p.      1401  et  seq. 

40-1305FF.    Petition  —  Form.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809;  am.  2002,  ch.  32,  §  14,  p.  46,  was  re- 

This  section,  which  comprised  I.C.,  §  40-      pealed  by  S.L.  2008,  ch.  258  §  2.  For  present 

1305FF,  as  added  by  1995,  ch.  245,  §  1,  p.      comparable  provisions,  see  §  34-1401  et  seq. 

40-1305GG.    Petition  —  Size.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305GG,  as  added  by  1995,  ch.  245,  §  1,  p.      1401  et  seq. 

40-1305HH.    Number  of  signatures  required.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305HH,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-130511.    Canvassing  petition  for  sufficiency  of  signatures  —  No- 
tice. [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §  2.  For 

This  section,  which  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305II,  as  added  by  1995,  ch.  245,  §  1,  p.  809,      et  seq. 

40-1305JJ.    Verification  and  canvass  of  signatures  —  Procedure. 
[Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  2008,  ch.  258  §  2.  For 

This  section,  which  comprised  I.C.,  §  40-      present  comparable  provisions,  see  §  34-1401 
1305JJ,  as  added  by  1995,  ch.  245,  §  1,  p.  809,      et  seq. 
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40-1305KK.    Fixing  date  for  recall  election  —  Notice.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305KK,  as  added  by  1995,  ch.  245,  §  1,  p.      1401  et  seq. 

40-1305LL.    Response  to  petition  charges.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305LL,  as  added  by  1995,  ch.  245,  §  1,  p.      1401  et  seq. 

40-1305MM.    Destruction  of  insufficient  recall  petition.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305MM,  as  added  by  1995,  ch.  245,  §  1,  p.      1401  et  seq. 

40-1305NN.    Invalid  names  —  Record  of.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305NN,  as  added  by  1995,  ch.  245,  §  1,  p.      1401  et  seq. 

40-1305OO.    Conduct  of  election  —  Form  of  ballot.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
130500,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1305PR    Ascertaining  the  result  —  When  recall  effective.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305PP,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 
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40-1305QQ.    Enforcement  provisions  —  Mandamus  —  Appeals.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305QQ,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1305RR.    Violations  by  signers.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-      For  present  comparable  provisions,  see  §  34- 
1305RR,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1305SS.    Violations  —  Corrupt  practices.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  809,  was  repealed  by  S.L.  2008,  ch.  258  §  2. 

This  section,  which  comprised  I.C.,  §  40-  For  present  comparable  provisions,  see  §  34- 
1305SS,  as  added  by  1995,  ch.  245,  §  1,  p.       1401  et  seq. 

40-1306.    Organization  of  highway  commissioners  —  Meetings  — 

Officers  —  Official  bonds.  —  (1)  Immediately  after  qualifying  and  ap- 
pointment and  after  a  highway  district  commissioner  election  and  the  newly 
elected  commissioners  take  office,  the  highway  commissioners  shall  meet 
and  organize,  shall  elect  a  chairman  from  their  number,  and  shall  appoint  a 
secretary  and  treasurer  who  may  also  be  from  their  number.  The  offices  of 
secretary  and  treasurer  may  be  filled  by  the  same  person.  Certified  copies  of 
all  appointments,  under  the  hand  of  each  of  the  commissioners,  shall  be  filed 
with  the  clerk  of  each  of  the  counties  in  which  the  highway  district  is  located 
and  with  the  secretary  of  the  highway  district. 

(2)  As  soon  as  practicable  after  organization,  and  when  deemed  expedient 
or  necessary,  the  highway  commissioners  shall  designate  a  day,  hour  and 
place  at  which  regular  meetings  shall  be  held,  which  shall  be  within  the 
district  or  at  the  county  seat  of  the  county  in  which  the  district  is  located. 
Regular  meetings  shall  be  held  at  least  quarterly.  A  majority  of  the  highway 
commissioners  may  exercise  all  of  the  powers  of  the  board  of  highway 
district  commissioners. 

(3)  The  officers  of  the  highway  district  shall  take  and  file  with  the  district 
secretary  an  oath  for  the  faithful  performance  of  the  duties  of  their 
respective  offices.  The  district  treasurer  shall  on  his  appointment  execute 
and  file  with  the  district  secretary  an  official  bond  in  an  amount  as  may  be 
fixed  by  the  highway  district  commissioners,  which  shall  not  be  less  than 
fifty  thousand  dollars  ($50,000),  and  shall  from  time  to  time  execute  and  file 
any  further  bonds  as  required  of  the  highway  district  commissioners  in 
amounts  fixed  by  them,  which  amounts  shall  be  at  least  sufficient  to  cover 
the  anticipated  amounts  of  money  coming  into  his  hands,  at  any  one  (1) 
time,  plus  an  additional  twenty-five  percent  (25%). 
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History. 

I.C.,  §  40-1306,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  4,  p.  894. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Additional  bonds. 

Failure  to  appoint  treasurer. 

Minutes  of  board. 

Additional  Bonds.  received  were  small,  since  no  possible  harm 

Requirement  of  additional  bonds  where  it  cou\&  reSult  therefrom  to  district  or  public. 

was  certain  that  funds  have  or  will  exceed  80  ou«^  „   tk.,™™    qq  ta*u*  iq«    001   v   iqq 

per  cent  of  bond  already  filed  was  not  discre-  fhaTV  v'  Brown'  38  Idaho  136'  221  R  139 

tionary.  Walton  v.  Channel,  34  Idaho  532,  204  (1923). 

P.  661(1921).  mjr.  *n        * 

Minutes  of  Board. 

Failure  to  Appoint  Treasurer.  Minutes  of  meeting  of  board  must  show 

failure  to  appoint  treasurer  at  the  first        i  .        .■*    .  .,       ,      lt        -, 

i.-        fi.i.    if      j  j.       i.    •  i  x-        *  claims  that  were  considered,  allowed  or  re- 

meeting  of  the  board  was  not  such  violation  of  .     ,    ,  „_  .,  ^,  .   0. '       ,     r__    __. 

former  law  regarding  organization  of  highway  Jected'  Walton  v-  Channel,  34  Idaho  532,  204 

commissioners  as  to  warrant  removal  of  com-  "  °°*  (1921). 

missioners  from  office  and  infliction  of  the  Failure  of  the  secretary  of  the  board  to  sign 

statutory  penalty  for  failure  to  perform  their  the  minutes  did  not  necessarily  invalidate 

duty,  where  they  received  no  funds  for  over  them  as  evidence  of  board  action.  Mosman  v. 

four  months  after  meeting  and  then  amounts  Mathison,  90  Idaho  76,  408  P.2d  450  (1965). 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  163  et 
seq. 

40-1306A,  40-1306B.     [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  1999,  ch.  332,  §  5,  p.  894;  am.  2000,  ch.  195, 

The  following  sections  were  repealed  by  §  1,  p.  483.] 

S.L.  2005,  ch.  130,  §  1:  40-1306B.  Executive  sessions  —  When  au- 

40-1306A.   Highway  district  meetings  —  thorized.  [I.C.,  §  40-1306B,  as  added  by  1999, 

Definitions  —  Open  to  the  public  —  Notice  of  ch.  332,  §  5,  p.  894;  am.  2000,  ch.  195,  §  2,  p. 

meetings.    [I.C.,   §  40-1306A,   as   added  by  483.] 

40-1306C.    Highway  district  records  —  Open  to  the  public.  —  All 

records  of  the  highway  district  are  open  to  the  public,  except  as  provided  by 
law.  With  respect  to  highway  district  records,  sections  9-337  through  9-351, 
Idaho  Code,  provide  definitions,  procedure  for  the  right  to  examine,  requests 
for  the  examination,  records  exempt  from  disclosure,  copy  fees,  separation  of 
exempt  and  nonexempt  records,  enforcement  rights,  court  orders  and 
penalties. 

History. 

I.C.,  §  40-1306C,  as  added  by  1999,  ch.  332, 
§  5,  p.  894;  am.  2011,  ch.  302,  §  5,  p.  866. 
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the  district;  that  a  public  hearing  is  to  be  held,  of  which  hearing  notice  shall 
be  published  in  accordance  with  the  provisions  of  section  40-206,  Idaho 
Code,  and  at  which  hearing  any  person  interested  may  appear  and  show 
cause  that  the  sale  or  exchange  should  not  be  made.  The  hearing  and  sale 
shall  not  be  conducted  at  the  same  regular  meeting.  Highway  district 
commissioners,  highway  directors,  employees,  and  their  families  must  be 
personally  disinterested,  directly  or  indirectly,  in  the  purchase  of  property 
for  the  use  of  the  highway  district,  or  in  the  sale  of  any  property  belonging 
to  the  highway  district,  or  in  any  contract  made  by  the  highway  district  or 
other  person  on  behalf  of  the  highway  district  unless  otherwise  authorized 
by  law. 

(3)  To  levy  and  apply  ad  valorem  taxes  for  purposes  under  its  exclusive 
jurisdiction  as  are  authorized  by  law. 

History.  am.  1999,  ch.  332,  §  7,  p.  894;  am.  2000,  ch. 

LC,  §  40-1309,  as  added  by  1985,  ch.  253,      258,  §  1,  p.  729;  am.  2003,  ch.  68,  §  3,  p.  227. 
§  2,  p.  586;  am,  1994,  ch.  324,  §  3,  p.  1039; 


STATUTORY  NOTES 


Cross  References. 

State  land  board,  §  58-101  et  seq. 

JUDICIAL  DECISIONS 
Analysis 

Governmental  immunity. 
Utility  franchises. 

Governmental  Immunity.  in  title  40,  chapter  14,  and  in  this  chapter 

Because  a  highway  district  can  sue  and  be  does  not  supersede  the  well-established  law 

sued,  it  cannot  enjoy  governmental  immunity.  vesting  power  to  grant  franchises  to  utilities 

Dalton  Hwy.  Dist.  v.  Sowder,  88  Idaho  556,  in  the  cities.  Alpert  v.  Boise  Water  Corp.,  118 

401  P.2d  813  (1965).  Idaho  136,  795  R2d  298  (1990). 

Utility  Franchises. 

The  highway  district  legislation  contained 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  145. 

40-1310.    Powers  and  duties  of  highway  district  commissioners, 

—  (1)  The  commissioners  of  a  highway  district  have  exclusive  general 
supervision  and  jurisdiction  over  all  highways  and  public  rights-of-way 
within  their  highway  system,  with  full  power  to  construct,  maintain,  repair, 
acquire,  purchase  and  improve  all  highways  within  their  highway  system, 
whether  directly  or  by  their  own  agents  and  employees  or  by  contract. 
Except  as  otherwise  provided  in  this  chapter  in  respect  to  the  highways 
within  their  highway  system,  a  highway  district  shall  have  all  of  the  powers 
and  duties  that  would  by  law  be  vested  in  the  commissioners  of  the  county 
and  in  the  district  directors  of  highways  if  the  highway  district  had  not  been 
organized.  Where  any  highway  within  the  limits  of  the  highway  district  has 
been  designated  as  a  state  highway,  then  the  board  shall  have  exclusive 
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supervision,  jurisdiction  and  control  over  the  designation,  location,  mainte- 
nance, repair  and  reconstruction  of  it.  The  highway  district  shall  have  power 
to  manage  and  conduct  the  business  and  affairs  of  the  district;  establish  and 
post  speed  and  other  regulatory  signs;  make  and  execute  all  necessary 
contracts;  have  an  office  and  employ  and  appoint  agents,  attorneys,  officers 
and  employees  as  may  be  required,  and  prescribe  their  duties  and  fix  their 
compensation.  Highway  district  commissioners  and  their  agents  and  em- 
ployees have  the  right  to  enter  upon  any  lands  to  make  a  survey,  and  may 
locate  the  necessary  works  on  the  line  of  any  highways  on  any  land  which 
may  be  deemed  best  for  the  location. 

(2)  The  highway  district  shall  also  have  the  right  to  acquire  either  by 
purchase,  or  other  legal  means,  all  lands  and  other  property  necessary  for 
the  construction,  use,  maintenance,  repair  and  improvement  of  highways  in 
their  system.  The  highway  district  may  change  the  width  or  location,  or 
straighten  lines  of  any  highway  in  their  system,  and  if  in  the  constructing, 
laying  out,  widening,  changing,  or  straightening  of  any  highways,  it  shall 
become  necessary  to  take  private  property,  the  district  director  of  highways, 
with  the  consent  and  on  order  of  the  highway  district  commissioners,  shall 
cause  a  survey  of  the  proposed  highway  to  be  made,  together  with  an 
accurate  description  of  the  lands  required.  He  shall  endeavor  to  agree  with 
each  owner  of  property  for  the  purchase  of  a  right-of-way  over  the  lands 
included  within  the  description.  If  the  director  is  able  to  agree  with  the 
owner  of  the  lands,  the  highway  district  commissioners  may  purchase  the 
land  and  pay  for  it  out  of  the  funds  of  the  highway  district,  and  the  lands 
purchased  shall  then  be  conveyed  to  the  highway  district  for  the  use  and 
purpose  of  highways. 

(3)  Whenever  the  director  of  highways  shall  be  unable  to  agree  with  any 
person  for  the  purchase  of  land,  or  that  person  shall  be  unknown  or  a 
nonresident  of  the  county  in  which  the  highway  district  is  situated,  or  a 
minor,  or  an  insane  or  incompetent  person,  the  director  shall  have  the  right, 
subject  to  the  order  of  the  highway  district  commissioners,  to  begin  action  in 
the  name  of  the  highway  district  in  the  district  court  of  the  county  in  which 
the  district  is  situated,  to  condemn  the  land  necessary  for  the  right-of-way 
for  the  highway,  under  the  provisions  of  chapter  7,  title  7,  Idaho  Code.  An 
order  of  the  highway  district  commissioners  entered  upon  its  minutes  that 
the  land  sought  to  be  condemned  is  necessary  for  a  public  highway  and 
public  use  shall  be  prima  facie  evidence  of  the  fact. 

(4)  The  highway  district  has  the  power  to  contract  for  and  pay  out  any 
special  rewards  and  bounties  as  may  appear  expedient  or  useful  in  securing 
proper  highway  construction  and  maintenance,  and  to  accept,  on  behalf  of 
the  district,  aid  or  contributions  in  the  construction  or  maintenance  of  any 
highway;  to  construct  or  repair,  with  the  consent  of  the  corporate  authorities 
of  any  city  within  the  district,  any  highway  within  a  city,  upon  the  division 
of  the  cost  as  may  be  agreed  upon;  or  to  join  with  the  state  or  any  body  politic 
or  political  subdivision,  or  with  any  person  in  the  construction  or  repair  of 
any  highway  and  to  contract  for  an  equitable  division  of  the  cost;  and  all 
counties,  cities,  highway  districts  and  other  bodies  politic  and  political 
subdivisions  are  authorized  to  contract  with  any  highway  district  acting 
through  its  highway  district  commissioners  in  exercise  of  the  powers 
granted. 
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(5)  The  highway  district  has  the  power  to  receive  highway  petitions  and 
lay  out,  alter,  create  and  abandon  and  vacate  public  highways  and  public 
rights-of-way  within  their  respective  districts  under  the  provisions  of 
sections  40-202,  40-203  and  40-203A,  Idaho  Code.  Provided  however,  when 
a  public  highway,  public  street  and/or  public  right-of-way  is  part  of  a  platted 
subdivision  which  lies  within  an  established  county/city  impact  area  or 
within  one  (1)  mile  of  a  city  if  a  county/city  impact  area  has  not  been 
established,  consent  of  the  city  council  of  the  affected  city,  when  the  city  has 
a  functioning  street  department  with  jurisdiction  over  the  city  streets,  shall 
be  necessary  prior  to  the  granting  of  acceptance  or  vacation  of  said  public 
street  or  public  right-of-way  by  the  highway  district  board  of  commissioners. 

(6)  The  highway  district  is  empowered  to  take  conveyance  or  other 
assurances,  in  the  name  of  the  highway  district,  for  all  property  acquired  by 
it  under  the  provisions  of  this  chapter  for  the  purposes  of  this  title.  The 
highway  district  may  institute  and  maintain  any  and  all  actions  and 
proceedings,  suits  at  law  and  in  equity,  necessary  or  proper  in  order  to  carry 
out  the  provisions  of  this  chapter,  or  to  enforce,  maintain,  protect  or  preserve 
any  and  all  rights,  privileges  and  immunities  provided  in  this  chapter.  In  all 
courts,  actions,  suits  or  proceedings,  the  highway  district  may  sue,  appear 
and  defend,  in  person  or  by  attorneys,  and  in  the  name  of  the  highway 
district. 

(7)  The  highway  district  is  empowered  to  hold,  use,  acquire,  sell,  manage, 
occupy  and  possess  property.  The  highway  district  may  create  highway 
subdistricts,  which  must  be  carefully  and  distinctly  defined  and  described. 
Highway  subdistricts  may  be  revised  or  modified  by  the  highway  district 
commissioners,  as  changes  in  conditions  demand. 

(8)  The  highway  district  board  of  commissioners  shall  have  the  exclusive 
general  supervisory  authority  over  all  public  highways,  public  streets  and 
public  rights-of-way  under  their  jurisdiction,  with  full  power  to  establish 
design  standards,  establish  use  standards,  pass  resolutions  and  establish 
regulations  in  accordance  with  the  provisions  of  title  49,  Idaho  Code,  and 
control  access  to  said  public  highways,  public  streets  and  public  rights-of- 
way. 

(9)  By  July  1,  2000,  and  every  five  (5)  years  thereafter,  the  highway 
district  board  of  commissioners  shall  have  published  in  map  form  and  made 
readily  available  the  location  of  all  public  rights-of-way  under  its  jurisdic- 
tion. Any  highway  district  board  of  commissioners  may  be  granted  an 
extension  of  time  with  the  approval  of  the  legislature  by  adoption  of  a 
concurrent  resolution, 

(10)  In  its  discretion,  the  highway  district  may  purchase  equipment  at  a 
public  auction,  if  the  highway  district  board  of  commissioners  has  made  a 
finding  that  such  equipment  may  be  purchased  at  a  competitive  price.  Prior 
to  the  public  auction,  the  highway  district  commissioners  shall,  at  a  regular 
meeting  of  the  district  or  at  a  special  hearing,  notice  of  which  is  published 
in  accordance  with  the  provisions  of  section  40-206,  Idaho  Code,  review  any 
documentation  available  as  to  the  items  to  be  auctioned  at  the  public  sale 
and  determine  which  items  the  district  may  bid  on,  and  establish  a 
maximum  amount  the  district  will  bid  for  such  item. 
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History. 

I.C.,  §  40-1310,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1986,  ch.  328,  §  9,  p.  803;  am. 
1993,  ch.  412,  §  8,  p.  1505;  am.  1994,  ch.  324, 


§  4,  p.  1039;  am.  1998,  ch.  184,  §  3,  p.  673; 
am.  1999,  ch.  291,  §  1,  p.  722;  am.  1999,  ch. 
332,  §  8,  p.  894;  am.  2003,  ch.  68,  §  4,  p.  227. 


STATUTORY  NOTES 


Amendments. 

This  section  was  amended  by  two  1999  acts 
which  appear  to  be  compatible  and  have  been 
compiled  together. 

The  1999  amendment,  by  ch.  291,  inserted 
"acquire,  purchase"  following  "construct, 
maintain,  repair"  in  the  first  sentence  of  sub- 
section (1). 

The  1999  amendment,  by  ch.  332,  in  the 
first  sentence  of  subsection  (1),  deleted  "ex- 
cept as  provided  in  section  40-1323,  Idaho 
Code"  following  "highway  district  have",  in- 


serted "and  public  rights-of-way"  preceding 
"within  their  highway  system";  in  subsection 
(2),  deleted  "resident  of  the  county  in  which 
the  district  is  situated"  following  "endeavor  to 
agree  with  each  owner  of  property";  in  subsec- 
tion (7)  substituted  "subdistricts"  for  "divi- 
sions" in  two  places,  substituted  "revised"  for 
"altered,  changed,  created",  substituted 
"changes  in  conditions  demand"  for  "the  need 
requires";  and  in  subsection  (8),  inserted 
"pass  resolutions  and"  following  "establish 
use  standards". 


JUDICIAL  DECISIONS 
Analysis 


Abandonment. 

Construction  with  other  statutes. 

Litigation. 

Maintenance  of  escape  ramps. 

Utility  franchises. 

Abandonment. 

A  highway  district,  acting  through  its  com- 
missioners, has  the  power  to  abandon  public 
highways  following  a  public  hearing.  Worley 
Hwy.  Dist.  v.  Yacht  Club  of  Coeur  d'Alene 
Ltd.,  116  Idaho  219,  775  R2d  111  (1989). 

Where  there  was  a  valid  common  law  ded- 
ication of  a  road,  the  fact  that  such  road  had 
not  been  worked  or  used  for  a  period  of  five 
years  did  not  constitute  an  abandonment 
thereof  merely  by  virtue  of  former  §  40-104 
(repealed  by  S.L.  1985,  ch.  253,  §  1).  Worley 
Hwy  Dist.  v.  Yacht  Club  of  Coeur  d'Alene, 
Ltd,  116  Idaho  219,  775  P.2d  111  (1989). 

Construction  With  Other  Statutes. 

While  neither  §  7-707  nor  this  section  pur- 
port to  state  whether  it  is  the  order  of  con- 
demnation or  the  complaint  initiating  the 
eminent  domain  action  that  is  determinative 
in  defining  what  land  or  what  rights  are 
sought  to  be  condemned,  §  7-707  is  more 
specific  and,  thus,  controlling.  Ada  County 
Hwy.  Dist.  v.  Sharp,  135  Idaho  888,  26  P.3d 
1225  (Ct.  App.  2001). 

If  a  city  does  not  follow  the  procedures  set 
forth  for  altering  a  highway  district,  it  does 
not  obtain  jurisdiction  over  streets  located 
inside  of  the  district;  therefore,  a  district 
court  erred  by  granting  a  city's  motion  for 
partial  summary  judgment  in  a  case  where 
the  city  sought  to  obtain  jurisdiction  over 
streets  in  a  highway  district  by  merely  estab- 
lishing a  functioning  street  department.  City 
of  Sandpoint  v.  Sandpoint  Indep.  Highway 
Dist.,  139  Idaho  65,  72  P.3d  905  (2003). 


Litigation. 

Decision  to  stipulate  to  a  judgment  concern- 
ing a  road  in  a  quiet  title  action  was  allegedly 
made  by  consensus  but  not  at  a  public  meet- 
ing, and  the  settlement  was,  in  this  case,  a 
decision  that  required  a  vote  for  county  action 
under  §  67-2341(1),  given  that,  under  §  31- 
708,  a  county  clerk  was  to  record  the  vote  of 
each  member  on  any  question  upon  which 
there  was  a  division,  and  because  §  31-706 
defined  a  quorum  and  subsection  (6)  of  this 
section  provided  that  any  action  carried  out  in 
litigation  was  to  require  a  quorum;  the  exec- 
utive session  exception  under  §  67-2345  did 
not  apply  because  (1)  no  vote  was  made  in  a 
regular  meeting  to  authorize  such  a  session 
and  (2)  no  final  action  or  decision  could  have 
been  made  in  such  a  non-public  meeting. 
Farrell  v.  Bd.  of  Comm'rs,  138  Idaho  378,  64 
P.3d  304  (2002). 

Maintenance  of  Escape  Ramps. 

Based  upon  the  definition  of  "highways"  in 
§  40-109(5),  runaway  escape  ramps  are,  as  a 
matter  of  law,  part  of  the  highway  district 
road  system,  being  roadside  improvements, 
adjacent  lands  or  interests  lawfully  acquired, 
pedestrian  facilities,  and  any  other  struc- 
tures, works  or  fixtures  incidental  to  the  pres- 
ervation or  improvement  of  the  highways  and 
under  this  section  and  §  31-805,  the  highway 
district  had  a  duty  to  maintain  those  runaway 
escape  ramps  as  part  of  the  highway  district 
road  system.  Freeman  v.  Juker,  119  Idaho 
555,  808  P.2d  1300  (1991). 
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Where  there  was  a  disputed  question  of  fact 
over  whether  or  not  escape  ramps  had  been 
maintained,  summary  judgment  should  not 
have  been  granted  based  upon  the  breach  of  a 
duty  to  maintain  them.  Freeman  v.  Juker,  119 
Idaho  555,  808  R2d  1300  (1991). 

Utility  Franchises. 

This  section  expressly  sets  forth  the  specific 
powers  and  jurisdiction  vested  in  highway 


commissions,  and  the  authority  to  grant  util- 
ity franchises  is  certainly  not  among  the  pow- 
ers enumerated  as  being  vested  in  a  highway 
district.  Alpert  v.  Boise  Water  Corp.,  118 
Idaho  136,  795  R2d  298  (1990). 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Hwy.  Dist.,  126  Idaho  145,  879  R2d 
1078  (1994);  Schneider  v.  Howe,  142  Idaho 
767,  133  R3d  1232  (2006). 


Decisions  Under  Prior  Law 
Analysis 


Abandonment. 

Acceptance  of  subdivision  plats. 

Allowance  or  rejection  of  claims. 

Bonds  and  tax  levy. 

Constitutionality. 

Elements  of  negligence. 

Eminent  domain. 

Immune  from  taxation. 

Liability  of  officers. 

Maintenance  of  highways. 

Necessity  for  improvement. 

Notice  to  taxpayer. 

Personal  interest  of  commissioners. 

Powers  of  commissioners. 

Right  of  property  owners. 

Abandonment. 

The  power  to  abandon  a  road  under  law 
that  provided  for  the  powers  and  duties  of 
highway  commissioners  was  in  the  commis- 
sioners and  not  in  the  public  as  where  a  road 
is  not  worked  or  used  for  a  period  of  five  years. 
Mosman  v.  Mathison,  90  Idaho  76,  408  R2d 
450  (1965). 

If  a  bridge  was  no  longer  necessary,  a  find- 
ing to  that  effect  must  have  been  made  by  the 
commissioners  before  it  could  be  abandoned. 
Nicolaus  v.  Bodine,  92  Idaho  639, 448  R2d  645 
(1968). 

Acceptance  of  Subdivision  Plats. 

While  former  law  regarding  general  powers 
and  duties  of  highway  commissioners  ap- 
peared to  grant  highway  districts  exclusive 
jurisdiction  over  highways  within  their  dis- 
tricts, it  did  not  give  them  the  power  or  duty 
to  accept  subdivision  plats;  under  the  law  as  it 
existed  when  subdivision  was  created  (1973), 
county  clearly  had  the  authority  to  accept  and 
approve  the  plat  and  the  direct  effect  of  that 
acceptance  was  to  dedicate  the  thoroughfare 
to  the  public  use.  Harshbarger  v.  County  of 
Jerome,  107  Idaho  805,  693  R2d  451  (1984). 

Allowance  or  Rejection  of  Claims. 

Board  of  commissioners  was  only  body  au- 
thorized to  allow  claims  against  district. 
Walton  v.  Channel,  34  Idaho  532,  204  R  661 
(1921). 

Claims  must  have  been  considered  and  al- 
lowed or  rejected  at  meeting  of  board  duly 


had.  Walton  v.  Channel,  34  Idaho  532,  204  R 
661  (1921). 

Failure  to  consider,  approve,  or  reject 
claims  before  they  are  paid  was  neglect  of 
official  duty  for  which  officers  may  be  re- 
moved. Walton  v.  Channel,  34  Idaho  532,  204 
P.  661  (1921). 

Action  of  board  in  considering,  allowing,  or 
rejecting  claim  after  it  has  been  paid  was 
nullity.  Walton  v.  Channel,  34  Idaho  532,  204 
P.  661  (1921). 

Bonds  and  Tax  Levy. 

Board  of  county  commissioners  had  the 
power  to  issue  county  bonds  for  bridges  built 
in  county  outside  of  highway  district  and  to 
levy  taxes  on  the  entire  county  for  payment  of 
such  bonds,  provided  it  was  determined  that 
that  portion  of  county  included  in  highway 
district  was  benefited  by  the  building  of  such 
bridges.  Reinhart  v.  Canyon  County,  22  Idaho 
348,  125  P.  791  (1912);  Nampa  Hwy.  Dist.  v. 
Canyon  County,  30  Idaho  446,  165  P.  1126 
(1917). 

Constitutionality. 

Former  highway  district  law  did  not  de- 
prive owner  of  his  property  without  due  pro- 
cess of  law  or  deny  equal  protection  of  law, 
either  in  the  organization  of  a  district  or  in 
the  issuance  or  road  and  bridge  bonds.  Stark 
v.  McLaughlin,  45  Idaho  112,  261  P.  244 
(1927). 

Elements  of  Negligence. 

Negligence  on  part  of  highway  district  in 
regard  to  excavations  in  highway  was  failure 
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to  perform  act  that  reasonably  prudent  man 
would,  under  like  circumstances,  perform. 
Strickfaden  v.  Greencreek  Hwy.  Dist.,  42 
Idaho  738,  248  P.  456  (1926). 

Eminent  Domain. 

Under  the  provisions  of  former  law  that 
provided  for  general  powers  and  duties  of  the 
board  of  highway  commissioners,  highway 
district  was  entitled  to  intervene  and  be 
heard  on  questions  of  necessity  and  public 
good  in  condemnation  proceedings.  State  ex 
rel.  McKelvey  v.  Barnes,  55  Idaho  578,  45  R2d 
293  (1935). 

Immune  from  Taxation. 

Highway  district  was  separate  taxing  unit 
within  Idaho  Const.,  Art.  VII,  §  6,  prohibiting 
legislature  from  imposing  taxes  for  it,  either 
directly  or  indirectly  through  county  in  which 
it  was  situated.  Idaho  County  v.  Fenn  Hwy. 
Dist,  43  Idaho  233,  253  P.  377  (1926). 

Liability  of  Officers. 

Highway  officers  were  generally  liable  for 
injuries  resulting  from  malfeasance  or  non- 
feasance in  performance  of  ministerial  duties. 
Strickfaden  v.  Greencreek  Hwy.  Dist.,  42 
Idaho  738,  248  P.  456  (1926). 

Highway  commissioner  was  not  liable  for 
injuries  on  highway  in  absence  of  evidence  of 
failure  to  exercise  due  care  in  selection  of 
director  of  work  or  actual  knowledge  of  negli- 
gence in  its  performance.  Strickfaden  v. 
Greencreek  Hwy.  Dist.,  42  Idaho  738,  248  P. 
456  (1926). 

Maintenance  of  Highways. 

Once  thoroughfare  was  dedicated  to  the 
public  it  became  a  highway,  and  while,  under 
former  law  regarding  improvement  of  high- 
ways, it  appeared  that  county  must  assume 
its  maintenance  since  in  counties  with  high- 
way districts  former  laws  regarding  improve- 
ment of  highways  transferred  the  powers  and 
duties  over  highways  from  the  county  com- 
missioners to  the  highway  board  of  the  high- 
way district,  highway  district  had  the  duty  to 
accept  thoroughfare  into  its  highway  system 
and  to  begin  providing  maintenance;  however, 
the  decision  to  maintain  it  as  a  gravel  road  or 
to  bring  it  up  to  the  district's  minimum  stan- 
dards of  highway  construction  rested  within 
the  discretion  of  the  highway  district. 
Harshbarger  v.  County  of  Jerome,  107  Idaho 
805,  693  P.2d  451  (1984). 

Necessity  for  Improvement. 

Right  to  determine  necessity  for  highway 
improvement  for  which  land  was  sought  by 
eminent  domain  proceedings  was  with  high- 
way district.  Grangeville  Hwy.  Dist.  v.  Ailshie, 
49  Idaho  603,  290  P.  717  (1930). 

Highway  commissioners  must  have  re- 
paired bridges  found  to  be  unsafe  upon  the 
request  of  two  (2)  or  more  taxpayers.  Nicolaus 
v.  Bodine,  92  Idaho  639,  448  P.2d  645  (1968). 


Notice  to  Taxpayer. 

Action  of  highway  district  commissioners 
ratifying  the  purchase,  by  its  secretary,  of 
land  bank  bonds,  with  sinking  funds  and 
entering  the  same  on  the  minutes  of  proceed- 
ings of  the  board,  but  which  minutes  were  not 
published,  did  not  constitute  notice  to  a  tax- 
payer operating  to  bar  his  action  to  recover 
funds  from  the  members  of  the  board  of  high- 
way commissioners  more  than  three  (3)  years 
after  such  ratification.  Filer  Hwy.  Dist.  ex  rel. 
Alworth  v.  Shearer,  54  Idaho  201,  30  P.2d  199 
(1934). 

Personal  Interest  of  Commissioners. 

As  the  commissioners  were  required  to  be 
elected  from  their  subdistricts  by  the  electors, 
of  necessity  each  time  that  any  maintenance 
work  or  construction  work  was  done  by  their 
order,  each  of  the  commissioners  would  have 
been  affected  thereby  by  improvement  of  the 
highways  or  roads  within  the  district  and  by 
the  requirement  of  payment  of  taxes  and, 
therefore,  were  not  disqualified  by  personal 
interest  from  sitting  on  or  voting  on  proceed- 
ings to  abandon  a  road.  Mosman  v,  Mathison, 
90  Idaho  76,  408  P.2d  450  (1965). 

Powers  of  Commissioners. 

Highway  district  was  not  a  political  munic- 
ipality created  for  governmental  purposes, 
but  its  powers  were  specially  limited  to  con- 
struction of  highways  for  benefit  of  people  and 
property  therein,  and  its  powers  to  tax  were 
not  unlimited.  Oregon  Short  Line  R.R.  v. 
Kimama  Hwy.  Dist.,  287  F.  734  (D.  Idaho 
1923),  aff'd,  298  F.  431  (9th  Cir.  1924); 
Shoshone  Hwy.  Dist.  v.  Anderson,  22  Idaho 
109,  125  P.  219  (1912);  Strickfaden  v. 
Greencreek  Hwy.  Dist.,  42  Idaho  738,  248  P. 
456  (1926). 

County  commissioners,  having  no  jurisdic- 
tion over  construction  of  highways  within 
organized  districts,  could  not  expend  proceeds 
of  county  bond  issue  in  territory  embraced  in 
highway  district.  Baker  v.  Gooding  County,  25 
Idaho  506,  138  P.  342  (1914). 

In  the  area  of  construction,  maintenance, 
and  day-to-day  operation  of  highways,  the 
prerogative  of  the  highway  commissioners 
was  exclusive.  Worley  Hwy.  Dist.  v.  Kootenai 
County,  104  Idaho  833,  663  P.2d  1135  (Ct. 
App.  1983). 

Right  of  Property  Owners. 

Under  former  law  that  provided  for  the 
powers  and  duties  of  highway  commissioners 
where  property  owners  abutting  the  block  in 
which  the  approach  to  a  subway  under  a 
railroad  track  was  to  be  constructed  were  not 
parties  to  a  contract  for  the  construction  of  a 
subway,  they  had  no  right  in  it;  neither  were 
they  entitled  to  compensation  because  of  such 
construction,  and  they  were  not  in  a  position 
to  question  the  validity  of  a  retroactive  act  of 
the  legislature  authorizing  the  execution  of 
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such  contract,  although  the  particular  con-      Powell  v.  McKelvey,  56  Idaho  291,  53  R2d  626 
tract,  prior  thereto,  had  been  adjudicated      (1936). 
invalid  in  an  action  between  the  same  parties. 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  39A  C  J.S.,  Highways,  §  155  et 

Streets  and  Bridges,  §  12  et  seq.  seq. 

40-1311-    Jurisdiction  of  highway  district  commissioners.  —  In 

respect  to  all  highways  included  within  a  highway  district  highway  system, 
the  power  and  jurisdiction  of  the  highway  district  shall  be  inclusive.  The 
highway  district  commissioners  shall  keep  the  highways  in  their  system  in 
proper  repair,  within  the  limits  of  the  funds  available  to  the  highway 
district. 

History.  §  2,  p.  586;  am.  1986,  ch.  328,  §  10,  p.  803; 

I.C.,  §40-1311,  as  added  by  1985,  ch.  253,   am.  1999,  ch.  332,  §  9,  p.  894. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Condemnation  actions. 
Jurisdiction  of  commissioners. 
Limitation  of  tax  levy. 

Condemnation  Actions.  provided  by  former  law  regarding  powers  and 

Under  former  law  regarding  jurisdiction  of  duties  of  city  council  m  cities,  towns  or  vil- 

highway  commissioners  and  cognate  legisla-  lages  located  in  the  district  and  the  county 

tion  respecting  highway  districts,  such  dis-  commissioners  were  precluded  from  entering 

trict  may  have  intervened  in  an  action  seek-  into  such  districts  for  the  purpose  of  building 

ing  to  condemn  land  in  the  district  by  the  or    repairing    roads    or    bridges.    Baker -v. 

state  for  highway  purposes.   State  ex  rel.  Gooding  County,  25  Idaho  506,  138  P.  342 

McKelvey  v.  Barnes,  55  Idaho  578,  45  R2d  (1914). 

293  (1935).  Limitation  of  Tax  Levy. 

Jurisdiction  of  Commissioners.  Board  of  county  commissioners  may  have 

Under  the  provisions  of  former  law  regard-  issued   county  bonds   for   bridges   built   m 

ing  jurisdiction  of  highway  commissioners  county  outside  of  highway  district  and  levied 

and  former  law  that  provided  for  general  taxes  on  entire  county  for  payment  of  such 

powers  and  duties  of  commissioners,  the  high-  bonds,  provided  highway  district  was  bene- 

way  commissioners  were  vested  with  exclu-  fited  by  the  building  of  such  bridges.  Remhart 

sive  general  supervision  and  jurisdiction  over  v.  Canyon  County,  22  Idaho  348,  125  P.  791 

all  highways  within  their  districts,  except  as  (1912). 

40-1312,  Grant  of  powers  to  be  liberally  construed,  —  The  grant  of 
powers  provided  in  this  chapter  to  highway  districts  and  to  their  officers  and 
agents,  shall  be  liberally  construed,  as  a  broad  and  general  grant  of  powers, 
to  the  end  that  the  control  and  administration  of  the  districts  may  be 
efficient.  The  enumeration  of  certain  powers  that  would  be  implied  without 
enumeration  shall  not  be  construed  as  a  denial  or  exclusion  of  other  implied 
powers  necessary  for  the  free  and  efficient  exercise  of  powers  expressly 
granted. 
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History. 

I.C.,  §  40-1312,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Analysis 

In  general. 

Intervention  in  condemnation  action. 

Reports. 

Review. 

In  General.  tricts  be  liberally  construed,  the  board  of 

«s  ZJsZya^s?7&ssr&  r missioner8/as  acting  within  the  scope  of 

prerogative  of  the  highway  commissioners  lts  Powers  m  directing  its  secretary  to  make 
was  exclusive.  Worley  Hwy.  Dist.  v.  Kootenai  reports  in  conformity  with  former  laws  re- 
County,  104  Idaho  833,  663  P.2d  1135  (Ct.  garding  general  powers  of  commissioners  and 
App.  1983).  requirement  of  annual  report  and  financial 
Intervention  in  Condemnation  Action.  statement,  and  in  subsequently  ratifying  such 

Under  former  law  that  provided  that  pow-  reports  which  then  became  reports  of  the 

ers  granted  to  highway  districts  should  be  board  not  subject  to  attack.  Walton  v.  Chan- 

liberally  construed  and  cognate  legislation  nel,  34  Idaho  532,  204  R  661  (1922). 

respecting  highway  districts,   such   district  _      . 

might  have  intervened  in  an  action  seeking  to  ^ew* 

condemn  land  in  the  district  by  the  state  for  The  exercise  of  administrative  discretion 
highway  purposes.  State  ex  rel.  McKelvey  v.  could  not  be  totally  free  of  proscription  and 
Barnes,  55  Idaho  578,  45  R2d  293  (1935).  former  law  regarding  powers  of  highway  com- 
missioners recognized  this  principle  by  pro- 
Reports,  viding  for  judicial  review  of  a  decision  to 

Under  the  provisions  of  former  law  that  abandon  a  highway  or  bridge.  Nicolaus  v. 

provided  that  powers  granted  to  highway  dis-  Bodine,  92  Idaho  639,  448  R2d  645  (1968). 

40-1313.  District  has  legal  title  to  property.  —  The  legal  title  to  all 
property  acquired  under  the  provisions  of  this  chapter  shall  immediately, 
and  by  operation  of  law,  vest  in  the  highway  district,  and  shall  be  held  by  the 
district  in  trust  for,  and  is  dedicated  and  set  apart  to  the  uses  and  purposes 
set  forth  in  this  chapter. 

History. 

I.C.,  §  40-1313,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

RESEARCH  REFERENCES 

Am.  Jur.  -  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  39A  C.J.S.,  Highways,  §  135  et 

Streets  and  Bridges,  §  190  et  seq.  seq. 

40-1314.  Compensation  of  highway  district  commissioners,  offic- 
ers, agents  and  employees.  —  (1)  It  shall  be  the  duty  of  the  board  of 
highway  district  commissioners  of  each  highway  district  to  fix  the  annual 
salaries  of  the  highway  district  commissioners  commencing  on  October  1 
and  for  the  next  ensuing  year.  The  proposed  commissioner  salaries  shall  be 
published  as  a  separate  line  item  in  the  highway  district's  annual  budget. 

(2)  Actual  expenses  shall  be  paid  in  addition  to  their  compensation.  The 
payment  for  expenses  shall  be  paid  from  the  funds  of  the  highway  district 
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upon  the  presentation  of  itemized  vouchers,  signed  by  the  commissioners 
and  under  oath  made  to  the  secretary  of  the  district. 

(3)  When  a  commissioner  is  an  officer  and/or  agent  of  the  district,  the  two 
(2)  remaining  commissioners  may  fix  the  salary  and  benefits  to  be  paid  him 
for  his  services  as  an  officer  and/or  agent.  A  commissioner  acting  as  an  officer 
and/or  agent  of  the  district  shall  be  entitled  to  his  necessary  and  actual 
expenses  in  addition  to  his  salary,  but  shall  not  be  entitled  to  draw 
compensation  as  a  commissioner  when  placed  upon  a  salary.  The  board  shall 
fix  the  salary  and  benefits  to  be  paid  to  the  other  officers  and  agents  and 
employees  of  the  highway  district,  to  be  paid  out  of  the  treasury  of  the 
highway  district. 

(4)  Commissioners  are  considered  employees  of  the  district.  The  district 
shall  be  liable  and  responsible  for  the  actions  of  the  commissioners,  officers, 
agents  and/or  employees  of  the  district  when  the  commissioners,  officers, 
agents  and/or  employees  are  performing  their  duties  on  behalf  of  the 
district. 

History  §  1,  P-  1208;  am.  2001,  ch.  44,  §  1,  p.  82;  am. 

LC,  §  40-1314,  as  added  by  1985,  ch.  253,  2002,  ch.  133,  §  1,  p.  364;  am.  2003,  ch.  68, 

§  2,  p.  586;  am.  1990,  ch.  296,  §  1,  p.  818;  am.  §  ^  p.  227. 
1993,  ch.  109,  §  2,  p.  278;  am.  1997,  ch.  378, 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Automobile  expense. 

Office  rent  and  notarial  services. 

Railroad  fare. 

Recovery  of  void  allowance. 

Automobile  Expense.  notary,  and  a  contract  made  with  a  commis- 

The  reasonable  value  for  use  of  an  automo-  sioner    relative    to    such    items    was    void. 

bile  was  not  an  actual  and  necessary  expense  Sanborn  v.  Pentland,  35  Idaho  639,  208  P.  401 

within  the  meaning  of  former  law  that  pro-  (1922). 

vided  for  compensation  and  expenses  of  high-  Railroad  Fare. 

way  commissioners.  Sanborn  v.  Pentland,  35  Commissioner  could  not  journey  to  another 

Idaho  639,  208  P.  401  (1922).  state  on  personal  affairs  and  charge  district 

Claim  for  gasoline  and  oil  used  while  trans-  with  railroad  fare  in  returning  to  attend 

acting  business  for  district  was  properly  al-  meet ^  ^*^^^pv- ^^ J^  Hwy. 

lowed  even  though  the  claim  recited  on  its  Dist.,  39  Idaho  483,  228  P.  885  (1924). 

face  that  it  was  for  "auto  hire."  Choate  v.  Recovery  of  Void  Allowance. 

North  Fork  Hwy.  Dist,  39  Idaho  483,  228  P.  Where  commissioner  had  received  compen- 

885  (1924)  sation  for  matters  not  allowed  by  law,  amount 

could  have  been  recovered  in  action  by  tax- 
Office  Rent  and  Notarial  Services.  payer,  where  proper  authorities  refused  to 
Commissioner  was  not  entitled  to  claim  act.  Sanborn  v.  Pentland,  35  Idaho  639,  208  P. 

compensation  for  office  rent  or  services  as  401  (1922). 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  170. 

40-1315.    Cost  of  highways  —  Equitable  division  among  benefited 

districts.  —  (1)  In  the  laying  out,  alteration,  construction,  maintenance, 
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repair  or  improvement  of  any  highway  or  portion  of  it,  within  a  county  and 
not  included  within  a  highway  district  in  a  county  which  would  also  be  for 
the  benefit  of  the  highway  district,  or  included  within  a  highway  district 
which  would  also  be  for  the  benefit  of  a  portion  of  the  county  or  other 
highway  districts  not  included  in  the  highway  district,  and  the  cost  would, 
if  borne  wholly  by  the  highway  district  or  the  excluded  portion,  be  an  unjust 
or  unreasonable  burden,  the  highway  district  commissioners  and  the  county 
commissioners  shall  have  power  to  contract  with  each  other  for  a  division 
and  apportionment  of  the  cost  of  the  work. 

(2)  In  case  they  fail  to  agree,  an  action  may  be  maintained  in  the  district 
court  between  a  highway  district  and  the  county,  and  the  district  court  shall 
render  a  judgment  as  shall  be  just  and  equitable  in  respect  to  the  division 
and  apportionment  of  cost.  All  proceedings  in  the  action  shall  be  the  same  as 
in  ordinary  civil  actions,  with  the  same  right  of  appeal  and  other  rights  and 
remedies  as  in  an  ordinary  civil  action  by  or  against  a  body  politic  or  political 
subdivision. 

(3)  Where  a  highway  traverses  two  (2)  or  more  highway  districts,  and  the 
cost  or  burden  would  be  inequitably  distributed  if  each  district  assumed  the 
cost  of  laying  out,  alteration,  construction,  improvement,  maintenance  or 
repair  of  that  portion  of  the  highway  lying  wholly  within  the  district,  the 
highway  commissioners  of  the  district  affected  have  power  to  contract  with 
each  other  for  the  division  and  apportionment  of  the  cost  of  the  work.  If  the 
highway  also  traverses  portions  of  the  county  not  included  within  any 
highway  district,  or  if  in  the  opinion  of  the  commissioners  the  highway  is  of 
benefit  to  the  county  at  large,  a  portion  of  the  cost  shall  be  borne  by  the 
county,  and  the  commissioners  and  the  respective  highway  district  commis- 
sioners have  power  to  contract  with  each  other  for  the  work. 

History. 

I.C.,  §  40-1315,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Analysis 

Apportionment  of  costs. 
Apportionment  of  funds. 
Legislative  intent. 
Tax  levy 

Apportionment  of  Costs.  costs  of  highways  and  an  equitable  division 

Where  improvements  were  made  for  the  among  benefited  districts  of  such  costs  and 

benefit  of  highway  district  and  territory  of  the  relief  afforded  thereunder  did  not  apply 

county  not  included  within  such  district,  and  where  the  improvements  made  by  a  county 

it  would  have  been  unjust  for  the  excluded  were  wholly  beyond  the  boundaries  of  the 

territory  to  assume  the  whole  burden  of  the  highway  district,  and  it  was  not  claimed,  in 

cost  of  the  improvement,  the  district  and  the  action  seeking  contribution,  that  the  costs 

board  of  county  commissioners  were  given  the  were  an  unjust  burden  on  the  county.  Nampa 

power  to  contract  each  with  the  other  for  a  Hwy.  Dist.  v.  Canyon  County  30  Idaho  446, 

division  of  the  costs.   Reinhart  v.   Canyon  165  P.  1126  (1917). 

County,  22  Idaho  348,  125  P.  791  (1912).  Former  law  regarding  cost  of  highways  and 

The  provisions   of  former  law  regarding  an  equitable  division  among  districts  of  such 
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cost  was  intended  for  the  relief  of  the  portion 
of  a  county  not  organized  into  a  highway 
district  by  providing  that  highway  district 
may  be  required  to  assume  a  part  of  costs  for 
improvements  extending  outside  boundaries 
of  district.  Nampa  Hwy.  Dist.  v.  Canyon 
County,  30  Idaho  446,  165  P.  1126  (1917). 

Apportionment  of  Funds. 

Former  law  regarding  the  costs  of  highways 
and  the  equitable  division  of  such  costs 
among  benefited  districts  did  not  contemplate 
the  raising  of  funds  for  purpose  of  construct- 
ing and  repairing  highways  within  highway 
districts  by  voting  bonds  upon  the  entire 
county,  and  then  leaving  it  to  the  board  of 
county  commissioners  to  apportion  the  pro- 
ceeds among  the  several  districts.  Baker  v. 
Gooding  County,  25  Idaho  506,  138  P.  342 
(1914). 


Legislative  Intent. 

In  enacting  former  law  regarding  cost  of 
highways  and  the  equitable  division  of  such 
costs  among  benefited  districts,  the  legisla- 
ture intended  that,  where  improvements  were 
made  in  territory  for  the  benefit  of  county  as 
well  as  highway  district,  then,  in  that  event, 
the  county  should  assume  that  portion  of  the 
cost  commensurate  with  the  benefits  derived 
from  such  improvement.  Reinhart  v.  Canyon 
County,  22  Idaho  348,  125  P.  791  (1912). 

Tax  Levy. 

Board  of  county  commissioners  may  levy 
and  collect  taxes  against  all  the  taxable  prop- 
erty within  county,  including  that  within 
highway  district,  for  payment  of  bonds,  pro- 
ceeds of  which  have  been  used  for  construc- 
tion of  bridges  within  county  but  outside  of 
district.  Nampa  Hwy.  Dist.  v.  Canyon  County, 
30  Idaho  446,  165  P.  1126  (1917). 


RESEARCH  REFERENCES 


Am.  Jur.  —  39  Am.  Jur.  2d,  Highways, 
Streets  and  Bridges,  §  130  et  seq. 


C.J.S.  —  40  C.J.S.,  Highways,  §  365  et  seq. 


40-1316,  Annual  report  of  highway  district.  —  (1)  On  or  before  the 
first  day  of  January  in  each  year,  the  highway  district  shall  make  a  report 
of  the  condition  of  the  work,  construction,  maintenance  and  repair  of  all  the 
highways  within  the  district  on  the  first  day  of  October,  accompanied  by  a 
map  of  the  highways,  together  with  other  facts  necessary  for  setting  forth 
generally  the  situation  and  condition  of  the  highways  within  the  district. 

(2)  Reports  shall  be  made  in  triplicate.  One  (1)  report  shall  be  filed  in  the 
office  of  the  highway  district,  one  (1)  in  the  office  of  the  board,  and  one  (1) 
with  the  clerk  of  the  commissioners. 

History. 

I.C.,  §  40-1316,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Effect  of  reports. 
Mandatory  compliance. 


Effect  of  Reports. 

That  maps  attached  to  the  annual  report  of 
the  commissioners  to  the  state  board  of  high- 
way directors  (transportation  board)  and  the 
county  commissioners  failed  to  show  a  road 
after  its  alleged  abandonment  was  corrobora- 
tive of  the  record  showing  such  abandonment. 


Mosman  v.  Mathison,  90  Idaho  76,  408  P.2d 
450  (1965). 

Mandatory  Compliance. 

Preparation,  filing,  and  publication  of  re- 
ports was  mandatory.  Walton  v.  Channel,  34 
Idaho  532,  204  P.  661  (1921). 


40-1317.    Annual  financial  statement  of  district  —  Audit.  —  (1)  On 
or  before  the  first  day  of  January  of  each  year,  the  highway  district  shall 
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make  and  file  in  its  office  a  full,  true  and  correct  statement  of  the  financial 
condition  of  the  highway  district  on  the  first  day  of  October  of  the  preceding 
year,  giving  a  statement  of  the  liabilities  and  assets  of  the  highway  district 
on  the  first  day  of  October  of  the  preceding  year,  and  a  copy  of  the  statement 
shall  be  published  in  at  least  one  (1)  issue  of  some  newspaper  published  in 
the  county. 

(2)  All  highway  districts  shall  have  an  annual  audit  made  of  the  financial 
affairs  of  the  district  as  required  in  section  67-450B,  Idaho  Code,  by  the  first 
day  of  January  following  the  close  of  the  preceding  fiscal  year. 

History.  1993,  ch.  387,  §  10,  p.  1417;  am.  2007,  ch. 

I.C.,  §  40-1317,  as  added  by  1985,  ch.  253,      287,  §  1,  p.  816. 
§  2,  p.  586;  am.  1987,  ch.  131,  §  1,  p.  262;  am. 

STATUTORY  NOTES 

A^f  ^dments.  year";  and  in  subsection  (2),  substituted  "Jan- 

The  2007  amendment  by  ch   287  in  sub-  uary"  for  "December,"  and  inserted  "preced- 

section  (1),  substituted  "January"  for  "Novem-  jng  » 
ber,"  and  twice  inserted  "of  the  preceding 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Analysis 

Limitation  of  action  by  taxpayer. 
Sufficiency  of  compliance. 

Limitation  of  Action  by  Taxpayer.  the  members  of  the  board,  more  than  three  (3) 
Under  former  law  that  required  an  annual  years   thereafter.    Filer   Hwy.    Dist.   ex   rel 
financial  statement  of  the  district  and  other  Alworth  v.  Shearer,  54  Idaho  201  30  P2d  199 
legislation  relating  to  the  subject,  an  action  (1934). 
by  commissioners  of  a  highway  district  at- 
tempting to  ratify  the  expenditure  of  funds  by  Sufficiency  of  Compliance. 
the  secretary  of  the  district  in  the  purchase  of  Where  reports  did  not  altogether  conform  to 
land  bank  bonds,  and  an  entry  of  such  action  law  and  were  not  published  until  after  statu- 
on  the  minutes,  which  were  not  published,  fell  tory  date,  it  was  not  considered  sufficient 
short  of  constituting  notice  to  a  taxpayer  so  as  ground  for  removal  from  office.   Walton  v. 
to  bar  his  right  of  action  to  recover  funds  from  Channel,  34  Idaho  532,  204  P.  661  (1921). 

40-1318.    Inspection  of  records  by  commissioners.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  1999,  ch.  332,  §  10,  p. 

This  section,  which  comprised  I.C.,  §  40-      894,  effective  July  1,  1999 
1318,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

40-1319.  Director  of  highways  —  Appointment  —  Qualifications 
—  Oath.  —  As  soon  as  possible  after  the  organization  of  a  highway  district, 
the  highway  district  commissioners  may  appoint  a  director  of  highways.  If 
a  director  of  highways  is  not  appointed  his  duties  shall  devolve  upon  the 
highway  district  commissioners.  The  director  shall  be  skilled  and  experi- 
enced in  the  building,  maintenance  and  repairing  of  highways  and  bridges. 
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The  term  of  office  of  the  director,  and  his  compensation,  shall  be  fixed  by  the 
highway  district  commissioners. 

History. 

I.C.,  §  40-1319,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  11,  p.  894. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Right  to  Salary  and  Expenses.  for  and  was  received  by  board  in  his  official 

Where  there  was  no  evidence  that  director  capacity,  he  would  have  been  entitled  to  his 

failed  to  qualify  under  provisions  of  former  salary  and  expenses  legitimately  incurred. 

law  that  provided  appointment  of  director  of  Choate  v.  North  Fork  Hwy.  Dist,  39  Idaho 

highways,  but  it  was  in  evidence  that  he  acted  483,  228  P.  885  (1924). 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  166. 

40-1320.  Directors  of  highways  —  Deputy  directors  —  Appoint- 
ment —  Duties.  —  The  director  may  appoint,  subject  to  confirmation  and 
approval  of  the  highway  commissioners,  one  (1)  deputy  director  for  each 
subdistrict  and  as  many  additional  deputy  directors  as  the  highway  com- 
missioners may  determine  to  be  advisable.  It  is  the  duty  of  the  director  of 
highways  to  give  to  any  deputy  directors  specific  instructions  as  to  the 
highway  work  to  be  done,  and  shall  ascertain  if  highway  contractors  in  the 
district  are  complying  or  have  complied  with  their  contracts.  The  director 
shall  require  any  deputy  directors  to  keep  and  maintain  all  the  highways  in 
their  charge  in  good  repair,  and  shall,  subject  to  the  highway  commissioners 
and  as  provided  by  law,  exercise  full  and  complete  control  over  all  highways 
and  deputy  directors  of  the  district.  The  director  shall  submit  reports  to  the 
highway  district  whenever  required  by  the  highway  commissioners. 

History. 

I.C.,  §  40-1320,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  12,  p.  894. 

RESEARCH  REFERENCES 

Am.  Jur.  —  63C  Am.  Jur.  2d,  Public  Offic-  C.J.S.  —  39A  C.J.S.,  Highways,  §  173. 

ers  and  Employees,  §  301  et  seq. 

40-1321.    Deputy  directors  —  Appointment  —  Duties.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  1999,  ch.  332,  §  13,  p. 

This  section,  which  comprised  I.C.,  §  40-      894,  effective  July  1,  1999. 
1321,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

40-1322.    Creation  of  local  improvement  districts.  —  Highway 
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districts  are  empowered  to  create  local  improvement  districts  for  construc- 
tion, reconstruction  and  maintenance  of  highways  and  accompanying  curbs, 
gutters,  culverts,  sidewalks,  paved  medians,  bulkheads  and  retaining  walls 
within  the  boundaries  of  the  highway  districts.  The  organization  and 
operation  of  local  improvement  districts  shall  be  as  nearly  as  practicable  as 
prescribed  in  chapter  17,  title  50,  Idaho  Code. 

History. 

I.C.,  §  40-1322,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1323.  Cities  included  in  highway  districts  —  Powers  and 
duties  of  city  council.  —  (1)  If  any  highway  district  shall  include  within 
its  boundaries  any  incorporated  city,  or  any  portion  of  a  city,  the  power  of 
taxation  on  the  part  of  the  highway  district  as  to  ad  valorem  taxes,  and  in 
general  all  power  of  taxation  or  assessment,  shall  extend  to  and  include  the 
persons  and  property  within  the  territory  of  the  included  city.  The  residents 
of  the  included  territory  shall  be  deemed  for  all  purposes  residents  of  the 
highway  district,  and  entitled  to  vote  at  highway  district  elections  to  the 
same  extent  as  other  residents  of  the  highway  district.  Nothing  in  this  title 
shall  be  construed  as  affecting  or  impairing  any  power  of  taxation  or 
assessment  for  local  city  highway  purposes  on  the  part  of  the  authorities  of 
the  city  of  any  included  territory.  Each  incorporated  city,  or  portion  of  it, 
within  a  highway  district,  shall  constitute  a  separate  division  of  the  district. 
The  city  council  of  each  incorporated  city  within  the  territory  of  a  highway 
district,  so  far  as  relates  to  their  city,  shall  have  the  powers  and  duties  as 
provided  by  this  chapter  and  as  provided  in  chapter  3,  title  50,  Idaho  Code, 
in  such  case. 

(2)  All  the  provisions  of  this  title  as  to  voting,  taxation,  assessments  and 
bonding  on  the  part  of  the  highway  district  shall  apply  without  change  or 
discrimination  to  the  persons  and  taxable  property  within  the  included 
territorial  limits  of  a  city. 

History. 

I.C.,  §  40-1323,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  14,  p.  894. 


JUDICIAL  DECISIONS 

Analysis 


Functioning  street  department. 
Legislative  intent. 


Fi^tioning  Street  Department.  Code  in  1983,  and  this  section  was  added  in 

Where  the  district  court  specifically  found  1985,  the  legislature  must  have  intended  to 

the  city  did  not  have  a  functioning  street  preserve  the  incorporated  city's  ability  to  levy 

department,  the  highway  district  had  exclu-  taxes  and  intended  to  preserve  the  city's  abil- 

sive  general  supervisory  authority  to  main-  ity  to  maintain  streets  within  its  city  limits 

tain  the  streets  within  the  highway  district.  and  t°  allow  a  city  to  exercise  this  authority 

City  of  Sandpoint  v.  Sandpoint  Indep.  Hwy.  on*y if  ifc  nas  a  functioning  street  department. 

Dist,  126  Idaho  145,  879  P.2d  1078  (1994).  To  interpret  it  otherwise  would  effectively 

make  the  provisions  of  §  50-1330  regarding 

Legislative  Intent.  incorporated  cities  with  functioning  street  de- 

Since  §  50-1330  was  added  to  the  Idaho  partments   a  nullity.   City  of  Sandpoint  v 
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Sandpoint  Indep.  Hwy.  Dist,  126  Idaho  145, 
879  P.2d  1078  (1994). 

Decisions  Under  Prior  Law 
Analysis 

Control  of  streets  and  highways. 
Liability  for  defective  streets. 
Liability  of  public  officials  for  injuries. 

Control  of  Streets  and  Highways.  reasonably  safe  condition  and  cannot  be  sued 

City  council  or  village  trustees  had  exclu-  individually  for  damages  for  injuries   sus- 

sive  control  of  streets  and  highways  within  tained  as  the  result  of  alleged  failure  of  city  to 

corporate  limits.  City  of  Kellogg  v.  McRae,  26  maintain  warning  sign  of  a  dead  end  street. 

Idaho  73,  141  P.  86  (1914).  Lemmon  v.  Clayton,  128  F.  Supp.  771  (D. 

Liability  for  Defective  Streets.  Idaho  1955). 

Cities  and  villages  incorporated  under  the  Complaint  for  personal  injuries  arising  out 

general  laws  of  the  state  were  liable  for  neg-  of  dead  end  street  accident  which  alleges  that 

ligent  discharge  of  the  duty  imposed  on  them  injuries  were  proximately  caused  by  the  fail- 

of  keeping  streets  in  a  reasonably  safe  condi-  ure  0f  tne  councilmen  to  maintain  warning 

tion  for  travelers.  Moreton  v.  St.  Anthony,  9  g.         state(i  a  cause  0f  action  against  the 

Idaho  532,  75  P.  262  (1904).  councilmen.  Lemmon  v.  Clayton,  128  F.  Supp. 

Liability  of  Public  Officials  for  Injuries.  771  (D.  Idaho  1955). 

Mayor  of  city  of  second  class  was  not  indi- 
vidually liable  for  maintenance  of  street  in  a 

RESEARCH  REFERENCES 

Am.  Jur.  —  70C  Am.  Jur.  2d,  Special  or  C.J.S.  —  39A  C.J.S.,  Highways,  §  148. 

Local  Assessments,  §  106  et  seq. 

40-1324.  Jurisdiction  over  included  territory.  —  When  a  highway 
district  is  organized  under  the  provisions  of  this  chapter,  it  shall,  except  as 
otherwise  provided,  supersede  all  other  highway  districts  or  parts  of 
districts  within  the  limits  of  the  highway  district,  and  upon  the  organization 
the  existing  position  of  director  of  highways  shall  be  abolished.  After  the 
organization  of  a  highway  district  the  highway  commissioners  have  the 
exclusive  power  to  levy  and  apply  all  bridge  and  highway  taxes  within  the 
district.  Where  prior  to  the  organization  of  a  highway  district  bonds  shall 
have  been  lawfully  issued  by  the  county  including  within  its  territory 
property  afterward  included  within  the  highway  district,  the  proper  corpo- 
rate authorities  of  the  county  shall  continue  to  levy,  collect  and  apply  the 
taxes  necessary  to  discharge  the  obligation  of  those  bonds.  Nothing  in  this 
chapter  shall  be  construed  as  affecting  any  power  of  any  incorporated  city,  or 
portion  of  it,  lying  within  the  limits  of  a  highway  district,  to  issue  bonds  as 
empowered  by  law  and  to  levy,  collect  or  apply  the  necessary  taxes  for  them. 

History. 

I.C.,  §  40-1324,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1325.  Adoption  of  budget  —  Public  hearing.  —  Highway  district 
commissioners  shall,  prior  to  certifying  a  property  tax  levy  to  the  commis- 
sioners and  a  county  assessor,  as  provided  in  subsections  (1)  and  (3)  of 
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section  63-803,  Idaho  Code,  adopt  a  budget  and  cause  a  public  hearing  to  be 
held  upon  the  budget. 

History. 

I.C.,  §  40-1325,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  99,  §  1,  p.  309. 

STATUTORY  NOTES 

Amendments.  "as  provided  in  subsections  (1)  and  (3)  of 

The^2009  amendment,  by  ch.  99,  substi-  section  63-803,  Idaho  Code,  adopt  a  budget 

tuted  "certifying  a  property  tax  levy"  for  "cer-  and  cause  a  public  hearing  to  be  held  upon  the 

tifying  an  ad  valorem  tax  levy"  and  inserted  budget." 

40-1326.  Notice  of  budget  hearing.  —  Notice  of  the  budget  hearing 
meeting  shall  be  posted  at  least  ten  (10)  full  days  prior  to  the  date  of  the 
meeting  in  at  least  one  (1)  conspicuous  place  in  each  highway  district  and  a 
copy  of  the  notice  shall  also  be  published  in  accordance  with  the  provisions 
of  section  40-206,  Idaho  Code.  The  place,  hour  and  day  of  the  hearing  shall 
be  specified  in  the  notice,  as  well  as  the  place  where  the  budget  may  be 
examined  prior  to  the  hearing.  A  full  and  complete  copy  of  the  proposed 
budget  shall  be  published  with  and  as  a  part  of  the  publication  of  the  notice 
of  hearing. 

History. 

I.C.,  §  40-1326,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1327.  Public  inspection  of  budget.  —  The  budget  shall  be  avail- 
able for  public  inspection  from  and  after  the  date  of  the  posting  of  notice  of 
hearing  at  a  place  and  during  business  hours  as  the  highway  commissioners 
may  direct. 

History. 

I.C.,  §  40-1327,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1328.  Quorum  of  highway  commissioners  at  budget  hearing  — 
Objections.  —  A  quorum  of  the  highway  commissioners  shall  attend  the 
hearing  and  explain  the  proposed  budget  and  hear  any  and  all  objections  to 
it. 

History. 

I.C.,  §  40-1328,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1329.    Completion  and  finalization  of  budget.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  1329,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

This  section,  which  comprised  I.C.,  §  40-      was  repealed  by  S.L.  2009,  ch.  99,  §  2. 
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40-1330.  Fiscal  year,  —  The  fiscal  year  of  the  highway  district  shall 
commence  on  the  first  day  of  October  of  each  year. 

History. 

I.C.,  §  40-1330,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1331,  40-1332.     [Reserved.] 

40-1333.  Cities  —  Highway  responsibility.  —  Cities,  with  city  high- 
way systems,  shall  be  responsible  for  the  construction,  reconstruction  and 
maintenance  of  highways  in  their  respective  city  systems,  except  as  pro- 
vided in  section  40-607,  Idaho  Code.  Cities  may  make  agreements  with  a 
county,  highway  district  or  the  state  for  their  highway  work,  or  a  portion  of 
it,  but  they  shall  compensate  the  county,  district  or  state  fairly  for  any  work 
performed. 

History. 

I.C.,  §  40-1333,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1999,  ch.  332,  §  15,  p.  894. 

JUDICIAL  DECISIONS 

Jurisdiction  Over  Streets.  partial  summary  judgment  in  a  case  where 

If  a  city  does  not  follow  the  procedures  set  the  city  sought  to  obtain  jurisdiction  over 

forth  for  altering  a  highway  district,  it  does  streets  in  a  highway  district  by  merely  estab- 

not  obtain  jurisdiction  over  streets  located  lishing  a  functioning  street  department.  City 

inside  of  the  district;  therefore,   a  district  of  Sandpoint  v.  Sandpoint  Indep.  Highway 

court  erred  by  granting  a  city's  motion  for  Dist.,  139  Idaho  65,  72  R3d  905  (2003). 

40-1334.    Every  city  a  highway  district  —  Powers  and  duties  of  city 
council.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.  1999,  ch.  332,  §  16,  p. 

This  section,  which  comprised  I.C.,  §  40-      894,  effective  July  1,  1999. 
1334,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

40-1335.  Standards  for  curb  construction  —  Curb  ramps  for 
people  with  physical  disabilities.  —  (1)  The  standard  for  construction  of 
curbs  on  each  side  of  any  city  highway,  or  any  connecting  highway  for  which 
curbs  and  sidewalks  have  been  prescribed  by  the  appropriate  governing 
body,  shall  require  curb  cuts  or  ramps  at  locations  which  allow  a  crossing 
movement  at  intersections.  Each  curb  cut  or  ramp  shall  be  constructed  to 
allow  reasonable  access  to  the  crosswalk  for  people  with  physical  disabili- 
ties. 

(2)  Standards  set  for  curb  cuts  and  ramps  under  this  section  shall  apply 
to  all  new  curb  construction  and  to  all  replacement  curbs  constructed  at  any 
point  in  a  block  which  gives  reasonable  access  to  a  crosswalk. 
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History. 

I.C.,  §  40-1335,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2010,  ch.  235,  §  31,  p.  542. 

STATUTORY  NOTES 

Amendments.  handicapped";  and  in  the  last  sentence  in 

The  2010  amendment,  by  ch.  235,  in  the  subsection  (1),  substituted  "crosswalk  for  peo- 

section  heading  substituted  "for  people  with  pie  with  physical  disabilities"  for  "crosswalk 

physical  disabilities"  for  "for  the  physically  for  physically  handicapped  persons." 

40-1336.  Record  books  to  be  kept.  —  The  highway  district  board  of 
commissioners  must  cause  to  be  kept  permanently  and  indefinitely: 

(1)  A  minute  book,  in  which  must  be  recorded  all  orders  and  decisions 
made  by  them,  and  the  proceedings  at  all  regular  and  special  meetings. 

(2)  An  allowance  book  or  disbursement  journal,  in  which  must  be  re- 
corded all  orders  for  the  payment  of  money  from  the  highway  district 
treasury,  to  whom  made,  and  on  what  account,  dating,  numbering  and 
indexing  the  same  through  each  year. 

(3)  A  road  book,  containing  all  proceedings  and  adjudications  relating  to 
the  validation  and  abandonment  and/or  realignment  of  highways,  public 
streets  and  public  rights-of-way  within  the  highway  district  highway 
system. 

(4)  An  ordinance  book,  containing  all  ordinances,  stating  the  date  en- 
acted. 

(5)  A  resolution  book,  containing  all  resolutions,  stating  the  date  adopted. 

History. 

I.C.,  §  40-1336,  as  added  by  1994,  ch.  324, 
§  5,  p.  1039. 

40-1337.  Classification  and  retention  of  records,  —  (1)  Highway 
district  records  shall  be  classified  as  follows: 

(a)  "Permanent  records"  shall  consist  of,  but  not  be  limited  to,  the 
following:  proceedings  of  the  governing  body,  ordinances,  resolutions, 
bond  register,  warrant  register,  budget  records,  general  ledger,  cash 
books,  right-of-way  use  permits  and  records  affecting  the  title  to  real 
property  or  liens  thereon,  and  other  documents  or  records  as  may  be 
deemed  of  permanent  nature  by  the  highway  district  board  of  commis- 
sioners. 

(b)  "Semipermanent  records"  shall  consist  of,  but  not  be  limited  to,  the 
following:  claims,  contracts,  cancelled  checks,  warrants,  duplicate  war- 
rants, purchase  orders,  vouchers,  duplicate  receipts,  bonds  and  coupons, 
registration  and  other  election  records,  financial  records  and  other  docu- 
ments or  records  as  may  be  deemed  of  semipermanent  nature  by  the  board 
of  highway  district  commissioners. 

(c)  "Temporary  records"  shall  consist  of,  but  not  be  limited  to,  the 
following:  correspondence  not  related  to  subsections  (1)  and  (2)  of  this 
section,  cash  receipts  subject  to  audit,  and  other  records  as  may  be 
deemed  temporary  by  the  board  of  highway  district  commissioners. 
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(d)  Those  records  not  included  in  subsection  (l)(a),  (1Kb)  or  (l)(c)  of  this 
section  may  be  classified  as  permanent,  semipermanent  or  temporary  by 
the  board  of  highway  district  commissioners. 
(2)  Highway  district  records  shall  be  retained  as  follows: 

(a)  Permanent  records  shall  be  retained  for  not  less  than  ten  (10)  years. 

(b)  Semipermanent  records  shall  be  kept  for  not  less  than  five  (5)  years 
after  date  of  issuance  or  completion  of  the  matter  contained  within  the 
record. 

(c)  Temporary  records  shall  be  retained  for  not  less  than  two  (2)  years. 

History. 

I.C.,  §  40-1337,  as  added  by  1994,  ch.  324, 
§  6,  p.  1039. 

CHAPTER  14 

SINGLE  COUNTY-WIDE  HIGHWAY  DISTRICTS 

SECTION.  SECTION. 

40-1401.  Election  to  establish  district.  40-1408.  Expense  of  notices  and  dissolution 

40-1402.  Applicability    of   general    election  proceedings. 

laws  —  Notice  of  election  —  40-1409.  Expenses  of  election. 

Polling  places  —  Canvassing  40-1410.  Existing  systems  and  districts  — 

vote  —  Payment  of  cost.  [Re-  Transfer  —  Liability, 

pealed.]  40-1411.  Apportionment    of   funds    to    pay 

40-1403.  Rejection  of  plan  —  Intervals  for  debts  of  dissolved  districts. 

new  elections.  40-1412.  Control  of  bridges  and  highways  in 

40-1404.  Appointment  of  first  highway  dis-  dissolved  systems  and  dis- 
trict commissioners  in  certain  tricts  —  Sidewalks  —  Special 
countywide  highway  districts  assessments. 

—  Subdistricts  —  Elections,  40-1413.  Balance  of  funds  of  dissolved  sys- 
terms  and  salaries  of  commis-  tern  or  district  —  Disposition 
sioners.  —  No  funds  to  city. 

40-1404A.  Elections,  terms  and  salaries  of  40-1414.  Creation  of  local  improvement  dis- 

commissioners      in      certain  tricts, 

countywide  highway  districts.  40-1415.  Responsibilities   of  single   county- 

40-1405.  Organization  of  district  —  Officers  wide  highway  districts  within 

—  Official  bonds.  cities  —  Final  decision  on  ur- 
40-1406.  Powers  and  duties  of  highway  com-  ban  renewal  projects  —  Settle- 

missioners  —  One  highway  ment  of  questions, 

district  in  county  —  Highway  40-1416.  Authorization  for  voters  to  approve 

powers  of  cities  in  county  abol-  vehicle  registration  fee. 

ished  —  Laws  in  conflict  su-  40-1417.  Application  of  campaign  reporting 

perseded.  law  to  county-wide  highway 

40-1406A.  Summarization  of  ordinances  per-  district  elections. 

mitted  —  Requirements.  40-1418.  Proceedings  for  dissolution  of  exist- 

40-1407.  Dissolution  of  existing  districts  or  ing  single  countywide  high- 
systems  —  Transfer  of  funds.  way  district. 

40-1401.  Election  to  establish  district.  —  Any  county  may,  at  the 
discretion  of  the  commissioners,  or  shall,  upon  a  request  in  writing  from  ten 
percent  (10%)  or  more  of  the  qualified  electors  residing  in  each  of  the  county 
commissioner  subdistricts,  hold  an  election  at  which  the  following  question 
shall  be  submitted  to  the  electorate:  "Shall  this  county  be  served  by  one 
county-wide  highway  district  for  all  city  highways  and  county  secondary 
highways?".  The  election  for  this  question  shall  be  held  at  the  next  general 
election  following  a  decision  by  the  board  of  county  commissioners  for  such 
an  election  or  upon  receipt  of  the  qualified  voters  written  requests  to  hold 
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such  election.  At  least  one  (1)  public  hearing  shall  be  held  by  the  board  of 
county  commissioners,  prior  to  the  election. 

History. 

I.C.,  §  40-1401,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1988,  ch.  221,  §  1,  p.  419. 

STATUTORY  NOTES 

P"?r  *^ws.  x.  .  §  1128;   reen.   R.C.    &   C.L.,   §  1045;   C.S., 

ihe  following  sections  comprising  former  s  1470.  Tr  A    &  oQ  ioak 

chapter  14  of  title  40  were  repealed  by  S.L  $  ,Z  [^ '    f''  §  3^1S05' 
1985,  ch.  253,  §  1,  effective  July  1,  1985  40-1406'  1864>  P"  440>  §  13^  RS>  §  1129> 

40-1401  to  40-1403.  1867,  p.  64,  §§  1  to  3-  reen"    RC'   &   CL>    §  1046;   CS*>   §  1474; 

R.S.,    §§  1120-1122;    reen.    R.C.    &    C.L.,'  LCA>  §  39-1306. 

§§  1041    to    1043;    C.S,    §§  1469   to    1471;  40-1407.  1866,  p.  179,  §  2;  R.S.,  §  1130; 

I.C.A.,  §§  39-1301  to  39-1303.  reen.   R.C.   &   C.L.,    §  1047;   C.S.,   §  1475- 

40-1404.   1867,  p.  64,  §  4;  R.S.,  §  1123;  LC.A.,  §  39-1307. 
reen.   R.C.   &   C.L.,   §  1044;   C.S.,   §  1472;  40-1408.    1866,    p.    181,    §  1;    am.    R.S , 

I.C.A.,  §  39-1304.  §  1131;   reen.   R.C.    &   C.L.,    §  1048;   C.S., 

40-1405.    1864,   p.   440,    §  10;   am.   R.S,  §  1476;  I.C.A,  §  39-1308. 

40-1402.  Applicability  of  general  election  laws  —  Notice  of  election 
—  Polling  places  —  Canvassing  vote  —  Payment  of 
cost,  [Repealed.] 

Repealed  by  S.L.  2009,  ch.  341,  §  77,  effective  January  1,  2011. 

History. 

I.C.,  §  40-1402,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

A  former  §  40-1402  was  repealed.  See  Prior 
Laws,  §  40-1401. 

40-1403.    Rejection  of  plan  —  Intervals  for  new  elections.  —  In  any 

county  where  the  question  fails  of  adoption,  another  election  may  be  called 
and  held  by  the  submission  of  petitions,  but  any  subsequent  election  shall  be 
held  not  oftener  than  two  (2)  years  after  the  holding  of  any  election 
submitting  the  question  to  the  vote  of  the  electorate. 

History. 

I.C.,  §  40-1403,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1403  was  repealed.  See  Prior 
Laws,  §  40-1401. 
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40-1404,  Appointment  of  first  highway  district  commissioners  in 
certain  countywide  highway  districts  —  Subdistricts  —  Elections, 
terms  and  salaries  of  commissioners,  —  For  counties  with  a  population 
of  two  hundred  thousand  (200,000)  persons  or  less,  if  there  is  a  majority 
affirmative  vote  at  the  election  the  county  commissioners,  at  their  next 
meeting  shall  organize  the  countywide  highway  district.  The  county  shall  be 
subdivided  by  the  county  commissioners  into  three  (3)  subdistricts,  desig- 
nated subdistricts  number  one,  two  and  three,  as  nearly  equal  in  population 
as  practicable,  and  one  (1)  highway  commissioner  shall  represent  each 
subdistrict  and  be  a  resident  of  the  subdistrict.  The  governor  shall  appoint 
the  first  countywide  highway  district  commissioners.  Where  one  (1)  or  more 
highway  districts  have  been  in  existence  at  the  time  of  the  creation  of  the 
countywide  highway  district,  the  governor  shall  appoint,  whenever  practi- 
cable, at  least  one  (1)  of  the  former  highway  district  commissioners  as  they 
shall  qualify  by  reason  of  residence  in  the  territorial  limits  of  the  subdis- 
tricts of  the  countywide  highway  district  as  a  commissioner  of  the 
countywide  highway  district.  County  commissioners  and  city  council  mem- 
bers shall  not  be  eligible  to  hold  office  as  a  countywide  highway  district 
commissioner.  The  originally  appointed  commissioners  shall  serve  until  the 
next  general  election  when  two  (2)  members  shall  be  elected  for  two  (2)  years 
and  one  (1)  member  shall  be  elected  for  a  term  of  four  (4)  years,  the 
commissioner  from  subdistrict  number  one  being  elected  for  a  term  of  four 
(4)  years.  The  four  (4)  year  term  shall  be  allotted  thereafter  in  rotation  to 
subdistricts  number  two,  three  and  one.  A  qualified  voter  of  the  countywide 
highway  district  shall  be  eligible  to  vote  for  each  of  the  countywide  highway 
district  commissioners,  and  the  election  shall  be  conducted  as  provided  by 
Idaho  statutes  relating  to  holding  elections  at  the  county  level. 

The  highway  commissioners  shall  take  office  on  January  1  of  the  year 
immediately  following  their  election,  and  each  may  be  compensated  in 
accordance  with  the  provisions  of  section  40-1314,  Idaho  Code,  or  receive  a 
salary  not  to  exceed  six  hundred  dollars  ($600)  per  calendar  month  with  the 
exception  of  the  president  of  the  highway  commissioners  who  may  receive  a 
salary  not  to  exceed  seven  hundred  dollars  ($700)  per  calendar  month. 

History.  1993,  ch.  109,  §  1,  p.  278;  am.  1998,  ch.  300, 

I.C.,  §  40-1404,  as  added  by  1985,  ch.  253,      §  1,  p.  989;  am.  2003,  ch.  68,  §  6,  p.  227. 
§  2,  p.  586;  am.  1988,  ch.  221,  §  2,  p.  419;  am. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  40-1404  was  repealed.  See  Prior  Section  5  of  S.L.  1998,  ch.  300  declared  an 

Laws,  §  40-1401.  emergency.  Approved  March  24,  1998. 

40-1404A.  Elections,  terms  and  salaries  of  commissioners  in  cer- 
tain countywide  highway  districts.  —  In  countywide  highway  districts 
located  in  a  county  with  a  population  of  more  than  two  hundred  thousand 
(200,000)  persons  in  which  the  voters  have  chosen  to  establish  a  countywide 
highway  district  at  a  previous  election,  the  county  shall  be  divided  by  the 
county  commissioners  immediately  upon  the  effective  date  of  this  act  into 


543  SINGLE  COUNTY-WIDE  HIGHWAY  DISTRICTS  40-1405 

five  (5)  subdistricts  which  shall  be  as  nearly  equal  in  population  as 
practicable.  No  precincts  shall  be  divided.  A  highway  district  commissioner 
shall  be  a  resident  of  the  subdistrict  which  he  represents.  Voters  in  each 
subdistrict  shall  vote  only  for  one  (1)  candidate  seeking  to  represent  that 
subdistrict.  County  commissioners,  mayors  and  city  council  members  shall 
not  be  eligible  to  hold  office  as  a  countywide  highway  district  commissioner. 
At  the  election  held  in  1998,  commissioners  representing  subdistricts  two 
and  five  shall  be  elected  for  two  (2)  year  terms  and  commissioners  repre- 
senting subdistricts  three  and  four  shall  be  elected  for  four  (4)  year  terms. 
Thereafter,  all  commissioners  shall  be  elected  for  four  (4)  year  terms.  Any 
incumbent  in  office  on  the  effective  date  of  this  act  may  complete  the  term 
to  which  they  were  elected  and  shall  represent  the  subdistrict  in  which  they 
reside.  Any  incumbent  in  office  on  the  effective  date  of  this  act  whose  term 
expires  on  January  1,  2000,  shall  retain  that  office  until  January  1,  2000, 
shall  be  assigned  the  subdistrict  in  which  they  reside  by  the  county 
commissioners,  which  subdistrict  shall  be  numbered  one  as  provided  in  this 
section  and  that  commissioner  need  not  stand  for  election  in  1998. 

A  qualified  voter  of  the  countywide  highway  district  shall  be  eligible  to 
vote  for  a  countywide  highway  district  commissioner  residing  in  the  elector's 
subdistrict,  and  the  election  shall  be  conducted  as  provided  by  Idaho 
statutes  relating  to  holding  general  elections  at  the  county  level. 

The  highway  commissioners  shall  take  office  on  January  1  of  the  year 
immediately  following  their  election,  and  each  may  be  compensated  in 
accordance  with  the  provisions  of  section  40-1314,  Idaho  Code,  or  receive  a 
salary  not  to  exceed  one  thousand  two  hundred  dollars  ($1,200)  per  calendar 
month  with  the  exception  of  the  president  of  the  highway  commissioners 
who  may  receive  a  salary  not  to  exceed  one  thousand  four  hundred  dollars 
($1,400)  per  calendar  month. 

History.  §  2,  p.  989;  am.  2001,  ch.  44,  §  2,  p.  82;  am. 

I.C.,  §  40-1404A,  as  added  by  1998,  ch.  300,      2003,  ch.  68,  §  7,  p.  227. 

STATUTORY  NOTES 

Compiler's  Notes.  The  words  "this  act"  refer  to  S.L.  1998,  ch. 

The  phrase  "the  effective  date  of  this  act"  in      300,  which  is  compiled  as  §§  34-625,  34-625A, 
the  first  paragraph  refers  to  the  effective  date      40-1404,  and  40-1404A. 
of  S.L.  1998,  ch.  300,  which  was  March  24, 
1998. 

40-1405.    Organization  of  district  —  Officers  —  Official  bonds.  — 

(1)  Immediately  after  appointment,  the  county-wide  highway  district  com- 
missioners shall  meet  and  organize,  elect  a  chairman  from  their  number, 
and  appoint  a  secretary  and  treasurer  who  may  also  be  from  their  number, 
for  terms  fixed  by  them.  The  offices  of  secretary  and  treasurer  may  be  filled 
by  the  same  person.  Certified  copies  of  all  appointments,  under  the  hand  of 
each  of  the  commissioners,  shall  be  filed  with  the  clerk  of  the  county 
commissioners  and  with  the  tax  collector  of  the  county. 

(2)  The  officers  of  the  highway  district  shall  take  and  file  with  their 
secretary  an  oath  for  the  faithful  performance  of  the  duties  of  their 
respective  offices.  Each  highway  commissioner  and  director  shall  execute  an 


40-1406  HIGHWAYS  AND  BRIDGES  544 

official  bond  in  the  sum  of  not  less  than  five  thousand  dollars  ($5,000).  The 
treasurer  on  his  appointment  shall  execute  and  file  with  the  secretary  an 
official  bond  in  an  amount  of  money  equal  to  an  amount  that  may  come  into 
his  hands  as  treasurer.  If  a  surety  bond  is  given  as  provided  in  section 
41-2604,  Idaho  Code,  the  bond  need  not  exceed  one  hundred  thousand 
dollars  ($100,000),  but  in  no  case  shall  the  amount  of  the  bond  be  less  than 
an  amount  set  by  the  highway  district  commissioners. 

History. 

I.C.,  §  40-1405,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1405  was  repealed.  See  Prior 
Laws,  §  40-1401. 

40-1406,  Powers  and  duties  of  highway  commissioners  —  One 
highway  district  in  county  —  Highway  powers  of  cities  in  county 
abolished  —  Laws  in  conflict  superseded.  —  The  highway  commission- 
ers of  a  county-wide  highway  district  shall  exercise  all  of  the  powers  and 
duties  provided  in  chapter  13  of  this  title,  and  are  empowered  to  make 
highway  ad  valorem  tax  levies  as  provided  by  chapter  8,  of  this  title.  Only 
one  (1)  county- wide  highway  district  shall  be  operative  within  a  county 
where  the  electorate  has  voted  affirmatively  for  the  formation  of  a  county- 
wide  highway  district.  The  district  shall  specifically  be  responsible  for  all 
county  secondary  and  city  highways  and  is  hereby  recognized  as  a  body 
politic  of  this  state.  No  city  included  within  a  county-wide  highway  district 
shall  maintain  or  supervise  any  city  highways,  or  levy  any  ad  valorem  taxes 
for  the  construction,  repair  or  maintenance  of  city  highways.  No  highway 
district  included  within  a  county-wide  highway  district,  shall  maintain  any 
secondary  highways  or  levy  any  ad  valorem  taxes  for  the  construction, 
repair  or  maintenance  of  highways.  Wherever  any  provisions  of  the  existing 
laws  of  the  state  of  Idaho  are  in  conflict  with  the  provisions  of  this  chapter, 
the  provisions  of  this  chapter  shall  control  and  supersede  all  such  laws. 
However,  within  the  limits  of  any  city,  the  city  may  expend  city  funds  for  the 
placement,  care  and  removal  of  trees,  shrubs,  grass,  and  other  plants,  which 
are  located  within  the  rights-of-way  of  any  highway  of  the  county-wide 
highway  district. 

The  commissioners  of  a  county-wide  highway  district  may  pass  ordi- 
nances, rules,  and  make  all  regulations,  not  repugnant  to  law,  as  necessary, 
for  carrying  into  effect  or  discharging  all  powers  and  duties  conferred  to  a 
county- wide  highway  district  pursuant  to  this  chapter  and  chapter  13  of  this 
title.  All  ordinances  created  or  passed  by  the  commissioners  of  a  county- wide 
highway  district  shall  require  the  affirmative  vote  of  two-thirds  (2/3)  of  the 
members  of  the  full  county-wide  highway  district  commission.  The  style  of 
all  ordinances  shall  be:  "BE  IT  ORDAINED  by  the  board  of  highway  district 

commissioners  of  ( )  County,  Idaho."  All  ordinances  passed  shall, 

before  they  take  effect  and  within  one  (1)  month  after  they  are  passed,  be 
published  in  at  least  one  (1)  issue  of  a  newspaper  published  in  the  county  or, 
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if  no  paper  be  published  in  the  county,  then  in  some  paper  having  general 
circulation  therein.  After  such  publication  and  before  its  effective  date,  such 
proposed  ordinance  shall  not  thereafter  be  amended  in  any  particular 
wherein  the  amendment  shall  impose  terms,  conditions  or  privileges  less 
favorable  to  the  county-wide  highway  district  than  the  proposed  ordinance 
as  published;  but  amendment  favorable  to  the  county-wide  highway  district 
may  be  made  at  any  time  and  after  publication.  All  ordinances  passed 
pursuant  to  this  section  by  the  board  of  county-wide  highway  district 
commissioners  may  be  proved  by  a  certificate  of  the  secretary  of  the 
county- wide  highway  district  under  the  seal  of  the  board  of  the  county-wide 
highway  district  commissioners  and  shall  be  read  and  received  in  evidence 
in  all  courts  and  administrative  proceedings  without  further  proof.  If 
ordinances  duly  passed  are  printed  or  published  in  book  or  pamphlet  form 
by  authority  of  the  county-wide  highway  district  commissioners,  the  printed 
or  published  book  or  pamphlet  shall  also  be  read  and  received  in  evidence  in 
all  courts  and  administrative  proceedings  without  further  proof.  The  com- 
missioners of  the  county- wide  highway  district  may  enforce  such  ordinances 
by  all  appropriate  administrative  or  judicial  proceedings. 

History. 

LC,  §  40-1406,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1988,  ch.  298,  §  1,  p.  942. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1406  was  repealed.  See  Prior 
Laws,  §  40-1401. 

JUDICIAL  DECISIONS 

Analysis 

Legislative  intent. 
Utility  franchises. 

Legislative  Intent.  sedes  the  law  controlling  utility  franchises  is 

t^llT^Z^JtZe^^Zi  -«-  the  language  of  this  section  is 

highway  district  to  grant  franchises  to  public  Pnmanly  m  reference  to  imposition  of  ad 

utilities;  such  an  interpretation  is  clearly  con-  valorem  taxes  and  cannot  be  extended  to 

trary  to  the  grant  of  powers  given  to  the  replace  the  constitutional  and  statutory  pro- 

^^atoC^^US    daht  l^-  #?P  2H  Visi°nS  «**"***  util%  franchises.  Alpert  v. 

29Tn990)  P"  '  Boise  Water  Corp.,  118  Idaho  136,  795  P.2d 

m  )  298  (1990). 
Utility  Franchises.  It  is  undisputed  that  municipal  corpora- 

The  highway  district  legislation  contained  tions  have  the  power  to  operate  their  own 

in  title  40,  chapter  13,  and  this  chapter,  does  utility  systems  and  provide  water,   power, 

not  supersede  the  well-established  law  vest-  light,  gas  and  other  utility  services  within  the 

ing  power  to  grant  franchises  to  utilities  in  city  limits,  and  the  constitutional  and  statu- 

the  cities.  Alpert  v.  Boise  Water  Corp.,  118  tory  grant  of  franchise  authority  to  the  cities 

Idaho  136,  795  P.2d  298  (1990).  in  this  respect  is  not  nullified  or  altered  by 

Highway  district's  reliance  upon  this  sec-  this  section.  Alpert  v.  Boise  Water  Corp.,  118 

tion  as  the  basis  for  asserting  that  it  super-  Idaho  136,  795  P.2d  298  (1990). 
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40-1406A.  Summarization  of  ordinances  permitted  —  Require- 
ments. —  (1)  In  lieu  of  publishing  the  entire  ordinance  under  section 
40-1406,  Idaho  Code,  the  highway  district  may  publish  a  summary  of  the 
ordinance,  which  summary  shall  be  approved  by  the  governing  body  and 
which  shall  include: 

(a)  The  name  of  the  highway  district; 

(b)  The  formal  identification  or  citation  number  of  the  ordinance; 

(c)  A  descriptive  title; 

(d)  A  summary  of  the  principal  provisions  of  the  ordinance,  including 
penalties  provided  and  the  effective  date; 

(e)  Any  other  information  necessary  to  provide  an  accurate  summary; 
and 

(f)  A  statement  that  the  full  text  is  available  at  the  highway  district  office. 

(2)  Notwithstanding  subsection  (1)  of  this  section,  whenever  any  publi- 
cation is  made  under  this  section  and  the  proposed  or  adopted  ordinance 
contains  legal  descriptions  or  contains  provisions  regarding  taxation  or 
penalties  concerning  real  property,  those  sections  containing  such  informa- 
tion shall  be  published  in  full  and  shall  not  be  summarized.  In  the  case  of  a 
legal  description  of  real  property,  the  notice  shall  also  include  the  street 
address  or  addresses  of  the  property  described,  if  any.  In  the  case  of  a 
description  covering  one  (1)  or  more  street  addresses,  the  street  addresses  of 
the  corners  of  the  area  described  shall  meet  this  requirement.  Maps  may  be 
substituted  for  a  written  legal  description  of  property  provided  such  maps 
contain  sufficient  detail  to  clearly  define  the  area  with  which  the  ordinance 
is  concerned. 

(3)  Before  submission  of  a  summary  to  a  newspaper  for  publication  under 
this  section,  the  legal  advisor  of  the  highway  district  shall  sign  a  statement, 
which  shall  be  filed  with  the  ordinance,  that  the  summary  is  true  and 
complete  and  provides  adequate  notice  to  the  public. 

(4)  The  full  text  of  any  ordinance  which  is  summarized  by  publication 
under  this  section  shall  be  promptly  provided  by  the  highway  district  clerk 
to  any  citizen  on  personal  request. 

History. 

I.C.,  §  40-1406A,  as  added  by  2001,  ch.  334, 
§  1,  p.  1176. 

40-1407.  Dissolution  of  existing  districts  or  systems  —  Transfer 
of  funds.  —  In  any  county  where  the  electorate  adopts  a  county-wide 
highway  district  under  the  provisions  of  this  chapter  and  at  the  time  of 
reorganization  of  the  district,  city  highway  systems,  highway  districts, 
and/or  county  highway  systems  already  exist,  the  commissioners  shall 
dissolve  those  districts  or  systems  and  transfer  all  funds  to  the  reorganized 
county-wide  highway  district. 

History. 

LC,  §  40-1407,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1988,  ch.  221,  §  3,  p.  419. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1407  was  repealed.  See  Prior 
Laws,  §  40-1401. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  R3d 
905  (2003). 

40-1408.    Expense  of  notices  and  dissolution  proceedings.  —  The 

expense  of  all  notices  and  proceedings  in  relation  to  the  dissolution  of  a  city 
highway  system,  highway  district  and/or  county  highway  system  shall  be 
chargeable  to  and  borne  by  each  respective  city  highway  system,  highway 
district  and/or  county  highway  system  dissolved. 

History. 

I.C.,  §  40-1408,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1988,  ch.  221,  §  4,  p.  419. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1408  was  repealed.  See  Prior 
Laws,  §  40-1401. 

40-1409.  Expenses  of  election.  —  In  all  counties  where  elections  are 
held  under  the  provisions  of  this  chapter,  county  commissioners  shall  pay 
expenses  of  the  elections  from  the  election  fund  of  the  county. 


History. 

I.C.,  §  40-1409,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  78,  p.  993. 


STATUTORY  NOTES 

Amendments.  Effective  Dates. 

The  2009  amendment,  by  ch.  341,  rewrote  Section  161  of  S.L.  2009,  ch.  341  provided 

the  section  to  the  extent  that  a  detailed  com-  that  the  act  should  take  effect  on  and  after 

parison  is  impracticable.  January  1,  2011, 

40-1410.    Existing  systems  and  districts  —  Transfer  —  Liability.  — 

(1)  When  a  county- wide  highway  district  has  been  adopted,  all  city  highway 
systems,  highway  districts  and  county  highway  departments  shall  prepare 
an  inventory  and  financial  statement  and  file  the  statement  with  the 
commissioners  not  later  than  ten  (10)  days  subsequent  to  the  canvass  of  the 
election. 

(2)  Title  to  all  machinery,  buildings,  lands  and  property  of  every  kind  and 
nature,  belonging  to  each  city  highway  system,  highway  district  and  county 
highway  system  shall  immediately  upon  the  dissolution  of  the  system  or 
district  and  without  further  conveyance,  be  vested  in  the  commissioners  as 
custodians,  and  immediately  thereafter,  as  soon  as  may  be  practical, 
delivered  to  the  succeeding  county-wide  highway  district  and  the  district 
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shall  be  liable  for  any  and  all  unliquidated  obligations  of  dissolved  city 
highway  systems,  highway  districts  or  county  highway  systems. 

History. 

I.C.,  §  40-1410,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1988,  ch.  221,  §  5,  p.  419. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist,  139  Idaho  65,  72  P.3d 
905  (2003). 

40-1411.  Apportionment  of  funds  to  pay  debts  of  dissolved  dis- 
tricts, —  Each  year  after  its  dissolution  and  until  all  indebtedness, 
including  outstanding  warrants  of  a  dissolved  system  or  district  shall  have 
been  fully  paid,  it  shall  be  the  duty  of  the  succeeding  county-wide  highway 
district  in  which  the  districts  were  situated,  to  apportion  for  the  benefit  of 
any  dissolved  county  or  city  highway  system,  or  highway  district  that 
portion  of  moneys  arising  out  of  the  highway  users*  moneys  and  the  moneys 
from  all  other  sources  as  the  system  or  district  would  be  entitled  to  receive 
had  it  not  been  dissolved.  The  treasurer  of  the  succeeding  county-wide 
highway  district  shall  place  the  moneys  to  the  credit  of  the  county-wide 
district  in  a  special  fund  in  the  county  treasury  with  other  funds  belonging 
to  the  district,  the  funds  to  be  used  for  payment  of  the  dissolved  system's  or 
district's  bonded  or  funded  indebtedness. 

History. 

I.C.,  §  40-1411,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  R3d 
905  (2003). 

40-1412.  Control  of  bridges  and  highways  in  dissolved  systems 
and  districts  —  Sidewalks  —  Special  assessments.  —  (1)  After  the 
dissolution  of  any  county  highway  system,  city  highway  system  or  highway 
district,  the  county-wide  highway  district  of  the  county  in  which  the 
dissolved  system  or  district  was  situate,  shall  have  the  same  control  over  all 
bridges  and  highways  of  the  system  or  district  as  is  vested  in  the  commis- 
sioners, highway  district  commissioners  or  city  councils  as  provided  for  in 
section  40-801,  Idaho  Code. 

(2)  A  county-wide  highway  district  may  provide  by  general  ordinance  for 
the  construction,  repair,  replacement  or  removal  of  sidewalks  which  are 
deemed  by  the  highway  district  commissioners  to  be  dangerous  and  unsafe, 
and  assess  the  costs  as  provided  in  subsection  (3)  of  this  section  to  the 
property  in  front  of  which  the  same  shall  be  constructed,  repaired  or  laid. 

(3)  All  special  assessments  levied  to  which  the  provisions  of  this  chapter 
are  made  applicable  shall  be  due  and  payable  to  the  treasurer  of  the 
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county-wide  highway  district,  and  if  not  paid  within  thirty  (30)  days  after 
mailing  of  notification  of  assessment,  shall  be  declared  delinquent,  be 
certified  to  the  tax  collector  of  the  county  by  the  district  treasurer,  and  shall 
be  placed  by  the  tax  collector  upon  the  tax  roll  and  collected  in  the  same 
manner  and  subject  to  the  same  penalties  as  other  taxes.  All  money  received 
on  special  assessments  shall  be  held  by  the  treasurer  as  a  special  fund  to  be 
applied  to  the  payment  of  the  improvement  for  which  the  assessment  was 
made,  and  the  money  shall  be  used  for  no  other  purpose  than  to  reimburse 
the  highway  district  for  money  expended  for  the  improvement. 

(4)  The  tax  collector  of  the  county  shall  pay  on  demand  to  the  treasurer 
all  money  received  by  him  arising  from  ad  valorem  taxes  or  assessments 
levied. 

History. 

I.C.,  §  40-1412,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist,  139  Idaho  65,  72  R3d 
905  (2003). 

40-1413,  Balance  of  funds  of  dissolved  system  or  district  — 
Disposition  —  No  funds  to  city.  —  (1)  After  final  payment  of  all  expenses 
of  proceedings  and  of  all  legal  claims,  liabilities,  bonded  and  other  indebt- 
edness in  relation  to  dissolution  of  a  dissolved  system  or  district,  and  after 
liquidation  and  winding  up  of  the  affairs  of  the  system  or  district,  all  surplus 
moneys  of  the  dissolved  district  remaining  in  the  special  fund  of  the 
dissolved  city  highway  system,  highway  district  and/or  county  highway 
department  shall  immediately  be  delivered  to  the  treasurer  of  the  county- 
wide  highway  district. 

(2)  No  city  whose  incorporated  limits  lie  wholly  or  partially  within  the 
boundaries  of  a  dissolved  highway  district  shall  be  entitled  to  receive  any 
share  of  the  moneys  of  the  dissolved  highway  district. 

History. 

I.C.,  §  40-1413,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1988,  ch.  221,  §  6,  p.  419. 

40-1414.  Creation  of  local  improvement  districts.  —  In  addition  to 
the  powers  granted  to  county-wide  highway  districts  under  the  provisions  of 
this  chapter,  the  districts  are  empowered  to  create  local  improvement 
districts  for  construction,  reconstruction  and  maintenance  of  highways  and 
accompanying  curbs,  gutters,  culverts,  sidewalks,  paved  medians,  bulk- 
heads and  retaining  walls  within  the  boundaries  of  the  highway  districts. 

The  organization  and  operation  of  the  local  improvement  districts  shall  be 
as  nearly  as  practicable  as  prescribed  in  chapter  17,  title  50,  Idaho  Code. 
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History. 

I.C.,  §  40-1414,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1415.  Responsibilities  of  single  county-wide  highway  districts 
within  cities  —  Final  decision  on  urban  renewal  projects  —  Settle- 
ment of  questions.  —  (1)  County- wide  highway  districts  organized  under 
the  provisions  of  this  chapter,  within  the  limits  of  any  city  shall  be 
responsible  for  the  design,  construction,  reconstruction  and  maintenance  of 
city  rights-of-way  and  accompanying  curbs,  gutters,  culverts,  sidewalks, 
paved  medians,  bulkheads  and  retaining  walls.  Within  city  rights-of-way, 
design,  construction,  reconstruction  and  maintenance  shall  include: 

(a)  Traffic  and  safety  engineering  for  both  motorist  and  pedestrian  traffic; 

(b)  Procurement  and  installation  of  highway  lighting  where  it  is  prima- 
rily of  benefit  to  the  motorist.  Energy  costs  and  maintenance  of  lighting 
shall  subsequently  be  a  function  of  the  city; 

(c)  Procurement,  installation,  operation  and  maintenance  of  traffic  con- 
trol devices  where  they  are  needed  for  traffic  control;  and 

(d)  Drainage  where  it  is  necessary  for  motorist  safety  or  necessary  for 
right-of-way  maintenance. 

(2)  Acquisition  and  acceptance  of  rights-of-way  shall  be  the  responsibility 
of  the  county-wide  highway  district. 

(3)  In  matters  of  urban  renewal  projects,  the  city  involved  shall  make  the 
final  decision  concerning  approval  of  the  project  based  on  the  overall  plan  of 
the  city.  Prior  to  approval  of  an  urban  renewal  project,  the  city  shall  submit 
the  plan  to  the  highway  district  for  review  and  recommendations  in 
accordance  with  subsection  (1)  of  this  section.  The  highway  district  shall 
submit  its  written  recommendations  with  respect  to  the  proposed  urban 
renewal  plan  to  the  city  within  thirty  (30)  days  after  receipt  of  the  plan  for 
review.  Upon  receipt  of  the  recommendations  of  the  highway  district,  or  if  no 
recommendations  are  received  within  thirty  (30)  days,  then  the  city  may 
proceed  without  recommendations  with  the  hearing  on  the  proposed  urban 
renewal  project,  and  the  highway  district  shall  be  responsible,  as  between 
the  city  and  the  highway  district,  for  funding  the  district's  responsibilities  as 
provided  by  subsection  (1)  of  this  section.  Agreements  entered  into  by  a  city 
pursuant  to  an  urban  renewal  project  prior  to  dissolution  of  the  city  highway 
system  and  organization  of  the  successor  highway  district  shall  be  binding 
upon  the  county-wide  highway  district. 

(4)  The  highway  district  shall  be  responsible  for  planning  and  location  of 
rights-of-way.  In  planning  for  and  determining  location  of  rights-of-way,  the 
highway  district  shall  submit  to  the  appropriate  planning  agency  the 
proposed  location  of  the  rights-of-way  In  locating  rights-of-way  the  highway 
district  shall  take  into  consideration  the  comprehensive  general  plan  of  the 
appropriate  county  or  city  planning  agency  In  planning  for  the  location  of 
rights-of-way,  the  highway  district  shall  comply  with  all  appropriate  provi- 
sions of  chapter  65,  title  67,  Idaho  Code. 

(5)  The  city  shall  retain  jurisdiction  and  responsibility  for  outstanding 
local  improvement  district  bonds  or  warrants  sold  or  issued  by  the  city  prior 
to  dissolution  of  the  city  highway  system  and  organization  of  the  successor 
highway  district. 


55 1  SINGLE  COUNTY-WIDE  HIGHWAY  DISTRICTS  40- 14 16 

(6)  All  subdivision  plats  required  to  be  submitted  for  acceptance  and 
approval  to  the  city  and  the  county  under  the  provisions  of  chapter  13,  title 
50,  Idaho  Code,  shall  be  submitted  to  the  highway  district  for  consideration 
for  acceptance  and  approval  as  to  continuity  of  highway  pattern,  widths, 
drainage  provisions,  right-of-way  construction  standards,  traffic  flow,  the 
traffic  volume  demand  occasioned  by  the  proposed  subdivision  either  within 
or  without  the  boundaries  of  the  proposed  subdivision,  and  other  matters 
pertaining  to  the  function  of  the  highway  district. 

(7)  Within  the  limits  of  any  city,  the  city  may  expend  city  funds  for  the 
placement,  care  and  removal  of  trees,  shrubs,  grass,  and  other  plants,  which 
are  located  within  the  rights  of  way  of  any  highway  of  the  county-wide 
highway  district. 

(8)  A  city,  after  advising  the  board  of  highway  district  commissioners  of 
its  intent,  shall  be  responsible  for  the  placement,  care  and  removal  of  any 
parking  meters  within  the  limits  of  any  city,  and  for  the  enforcement  of 
ordinances  regulating  the  use  of  parking  meters,  which  are  located  within 
the  rights-of-way  of  any  highway  of  the  county-wide  highway  district.  The 
city  shall  be  entitled  to  all  of  the  revenues  received  from  parking  meters. 

History. 

I.C.,  §  40-1415,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1416.  Authorization  for  voters  to  approve  vehicle  registration 
fee.  —  (1)  Notwithstanding  the  provisions  of  section  49-207,  Idaho  Code, 
the  voters  of  any  county  in  which  a  countywide  highway  district  is  organized 
pursuant  to  chapter  14,  title  40,  Idaho  Code,  may  authorize  the  countywide 
highway  district  to  adopt  a  resolution  by  a  majority  vote  of  the  countywide 
highway  district  commissioners  to  implement  and  collect  a  motor  vehicle 
registration  fee  not  to  exceed  two  (2)  times  the  amount  established  in  section 
49-402,  Idaho  Code.  The  authorization  to  adopt,  implement,  and  collect  a 
vehicle  registration  fee  may  be  made  by  the  registered  voters  of  the  county 
only  at  a  general  election  held  in  even-numbered  years,  and  a  simple 
majority  of  the  votes  cast  on  the  question  shall  be  necessary  to  authorize  the 
fee. 

(2)  In  any  election,  the  resolution  submitted  to  the  county  voters  shall: 

(a)  State  the  exact  rate  of  the  fee;  and 

(b)  State  the  duration  of  the  fee. 

No  rate  shall  be  increased  and  no  duration  shall  be  extended  without  the 
approval  of  the  voters,  by  the  same  simple  majority  of  the  votes  cast. 

An  election  to  approve  or  disapprove  the  adoption  of  a  vehicle  registration 
fee  may  be  called  for  by  the  adoption  of  a  resolution  by  a  majority  vote  of  the 
countywide  highway  district  commissioners.  Any  costs  incurred  to  conduct 
the  election  for  the  district  shall  be  paid  by  the  county. 

(3)  Any  countywide  highway  district  authorized  to  adopt  a  resolution  for 
a  vehicle  registration  fee  shall  contract  with  the  department  for  the 
collection,  distribution,  and  administration  of  the  fee  in  like  manner,  and 
under  the  definitions  and  rules  for  the  collection  and  administration  of  other 
registration  fees  as  set  forth  in  chapter  4,  title  49,  Idaho  Code.  Monthly, 
following  receipt  by  the  department  of  revenues  from  the  implementation  of 
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a  vehicle  registration  fee,  the  department  shall  remit  the  same  to  the 
countywide  highway  district  implementing  such  fee,  less  a  deduction  for 
such  amount  as  may  be  agreed  upon  between  the  department  and  the 
commissioners  of  the  countywide  highway  district,  for  the  department's 
actual  costs  for  collection  and  administration  of  the  fee.  The  vehicle 
registration  fee  shall  not  become  part  of  the  state  highway  account  or  state 
highway  distribution  account. 

(4)  The  countywide  highway  district  must  use  the  funds  generated  by  a 
vehicle  registration  fee  exclusively  for  the  construction,  repair,  mainte- 
nance, and  traffic  supervision  of  the  highways  within  its  jurisdiction,  and 
the  payment  of  interest  and  principal  of  obligations  incurred  for  said 
purposes. 

(5)  Sections  49-405,  49-408,  49-416,  49-404,  49-409,  49-415  and  49-410, 
Idaho  Code,  shall  be  subject  to  the  provisions  of  this  section. 

History.  1988,  ch.  265,  §  571,  p.  549;  am.  1991,  ch. 

I.C.,  §  40-1416,  as  added  by  1986,  ch.  260,  285,  §  2,  p.  733;  am.  2009,  ch.  341,  §  79,  p. 
§  1,  p.  679;  am.  1987,  ch.  125,  §  1,  p.  255;  am.      993. 

STATUTORY  NOTES 

Cross  References.  Effective  Dates. 

State  highway  account,  §  40-702.  Section  586  of  S.L.  1987,  ch.  265  provided 

State  highway  distribution  account,  §  40-      that  the  act  ghould  become  effective  on  and 

701-  after  January  1,  1989. 

Amendments.  Section  4  of  S.L.  1991,  ch.  285  declared  an 

The  2009  amendment,  by  ch.  341,  in  the  emergency  and  provided  that  the  act  should 

last  sentence  in  subsection  (2),  deleted  "shall  be  in  full  force  and  effect  on  ancj  after  its 

be  a  charge  against  the  district  and  follow-  passage  and  approval  retroactive  to  January 

ing  "district"  and   substituted     county    for  *T        6    Annroved  Anril  4  1991 

"district";  in  the  first  sentence  in  subsection  *>  l"f  ■  A^°VfQ  ^P  9nno  ^ \ai  ™  aa^a 
(3),     deleted    "and    regulations"    following  Section  161  of  S.L.  2009,  ch.  341  provided 

"rules";  and,  in  subsection  (5),  deleted  "code"  that  the  act  should  take  effect  on  and  after 

preceding  "section."  January  1,  2011. 

40-1417.  Application  of  campaign  reporting  law  to  county- wide 
highway  district  elections.  —  The  provisions  of  sections  67-6601  through 
67-6616,  Idaho  Code,  and  sections  67-6623  through  67-6628,  Idaho  Code, 
insofar  as  they  relate  to  the  reporting  of  campaign  contributions  and 
expenditures  are  hereby  made  applicable  to  all  elections  for  county-wide 
highway  district  commissioners,  except  that  the  clerk  of  the  board  of 
highway  district  commissioners  shall  stand  in  place  of  the  secretary  of  state. 

History. 

I.C.,  §  40-1417,  as  added  by  1997,  ch.  359, 
§  1,  p.  1060. 

40-1418.  Proceedings  for  dissolution  of  existing  single 
countywide  highway  district.  —  All  proceedings  for  the  dissolution  of 
single  countywide  highway  districts  shall  be  initiated  by  a  petition  of  ten 
percent  (10%)  or  more  of  the  qualified  electors  residing  in  each  of  the  county 
commissioner  subdistricts,  addressed  to  the  commissioners  of  the  county  in 
which  the  single  countywide  highway  district  is  situate,  and  which  shall 
concisely  state  the  grounds  or  reasons  for  the  dissolution  and  contain  a 
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request  for  a  hearing  of  the  petition.  A  hearing  on  the  petition  shall  be 
conducted  pursuant  to  sections  40-1803  through  40-1805,  Idaho  Code. 
Following  the  hearing  on  the  petition,  the  election  and  process  for  dissolu- 
tion shall  be  conducted  as  provided  in  title  34,  Idaho  Code.  The  election  shall 
be  held  at  the  next  general  election  and  in  the  event  a  majority  of  the 
qualified  electors  at  the  election  vote  in  favor  of  dissolution,  the  commission 
shall  immediately  make  and  enter  an  order  declaring  the  single  countywide 
highway  district  dissolved. 

History. 

LC,  §  40-1418,  as  added  by  2004,  ch.  361, 
§  1,  p.  1081;  am.  2009,  ch.  341,  §  80,  p.  993. 

STATUTORY  NOTES 

Amendments.  Effective  Dates. 

The  2009  amendment,  by  ch.  341,  substi-  Section  161  of  S.L.  2009,  ch.  341  provided 

tuted   title  34,  Idaho  Code"  for  "sections  40-  that  the  act  should  take  effect  on  and  after 

1806  through  40-1821,  Idaho  Code"  in  the  January  1,  2011. 
third  sentence. 

CHAPTER  15 
CONSOLIDATION  OF  HIGHWAY  DISTRICTS 

fn0??^,      „.    ,  SECTION. 

40-1501.  Htfnr^^J^  ^<Wdtf«,  when  ef- 

SiSS:  fet^S,.        40-1513-  Hi*hr  diftrict  ns  Tlicable " 

40-1503A.  Jurisdiction  of  commissioners  of  m  ■,.,,    n       Exc?Ptlons L"  Tax  levief;     . 

good  road  districts  over  good  40"1514-  Organization   of  highway   district 
roads   district   systems.    [Re-  commissioners    —    Computa- 

pealed.]  tion  of  indebtedness  of  former 

40-1504.  Publication  of  notice.  districts. 

40-1505.  Hearing  —  Order  for  election  —  40-1515.  Property  and  moneys  of  former  dis- 
An  mna    r>  „•  Con1solidatio^  when  defeated.  tricts  -  Delivery  to  consoli- 

ln\  ^-  £0Umg  ?^CGS  -  Election  0fficers-  dated  highway  district. 

40-1507.  Notice  of  election  —  Publication  and  40-1516.  Separate  accounts  of  funds  and  pro- 
4ni,nfi    m      content^  ceeds    from    former   highway 

2^S£'  fectlons~  Time  of  holding.  districts   -   Duties   of  trea- 


surer. 


40-1509.  Conduct  of  elections. 

40-1510.  Defeat  of  proposal  -  Subsequent  40-1517.  FundhTg^of  indebtedness  of  former 

elections.  highway  districts 

40-1511.  Count  of  votes  -  Canvass  -  Order  40-1518.  Indebtedness  prior  to  consolidation 
401*19    q  ,/°™onsf  Ration  __   Liability    of  property   in 

40-1512.  Subdivision  of  district  -  Appoint-  former  highway  districts. 

ment  of  highway  commission-  40-1519.  Expenses  of  election. 

40-1501.  Highway  districts  —  Consolidation  —  Effect  of  consoli- 
dation. —  Any  highway  district  within  the  state,  whether  the  same  are 
situated  entirely  within  the  boundaries  of  any  one  (1)  county  or  within  two 
(2)  or  more  adjoining  counties,  may  be  consolidated  with  any  adjoining 
highway  district,  whether  situated  entirely  within  the  boundaries  of  any 
county  or  within  two  (2)  or  more  adjoining  counties. 
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History. 

I.C.,  §  40-1501,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  2,  p.  502. 

STATUTORY  NOTES 

Prior  Laws.  40-1506.  1905,  p.  237,  §  8,  and  first  part  of 

The  following  sections  comprising  former  §  9;  compiled  R.C.,  §  1056;  am.  1909,  §  1,  p. 

chapter  15  of  title  40  were  repealed  by  S.L.  1?2  am  1915  ch  12>  §  i  p<  48;  reen.  C.L., 

1985,  ch.  253,  §  1,  effective  July  1,  1985:  '           q    .       ft-   T  p  A    -  001409.  am 

40-1501.  I.C.A.,  §  39-1401A,  as  added  by  §  1C>56>  C.S.,  §  1485,  l.UA.,  §  <5!M4Uy,  am. 

1933,  ch.  163,  §  2,  p.  291.  1963,  ch.  294,  §  3,  p.  774. 

40-1502.  1905,  p.  237,  §§  5,  10;  compiled  40-1507.  1905,  p.  237,  §  11;  reen.  R.C.  & 

R.C.,    §  1053;    compiled    and    reen.    C.L.,  c ,     §  1057;  c.S.,  §  1486;  I.C.A.,  §  39-1410. 

§  1053;  C.S    §  1481;  LC.A.,  §  39-1405  40_1508   19Q5        ^   §  13   reen.  Ra  & 

4*1503  R  C    §  1053a  as  **^}M>  C.L.,  §  1059;  C.S.,  §  1488;  I.C.A.,  §  39-1412. 

t  1482-  I  C  A   ?39-1406  40"1509-  1905>  P-  237>  §  U'  reen*  KC'  & 

§  40  1504 1905,  p    237,'  §  6,  and  parts  of      C.L.,  §  1060;  C.S.,  §  1489;  I  C  A    §  39-1413. 

40  1505    1905,  p.  237,  §  7;  reen.  R.C.  &  49-1514. 1.C.,  §  40-1514,  as  added  by  1959, 

C.L.,  §  1055;  C.S.,  §  1484;  LC.A.,  §  39-1408.      ch.  35,  §  1,  p.  72. 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,         C.J.S.  —  39A  C.J.S.,  Highways,  §  150. 
Streets  and  Bridges,  §  12  et  seq. 

40-1502.  Petitions  for  consolidation.  —  ( 1)  Whenever  electors  of  two 
(2)  or  more  existing  adjoining  highway  districts  desire  to  consolidate  those 
districts,  a  petition  from  each  of  the  districts  for  consolidation,  signed  by  five 
percent  (5%)  or  twenty-five  (25)  electors,  whichever  is  greater,  qualified  to 
vote  at  a  highway  district  election  in  each  of  the  highway  districts,  shall  be 
presented  to  the  commissioners  of  the  county  in  which  the  highway  districts 
are  situated.  The  petitions  shall  state  the  name  and,  in  a  general  way, 
describe  the  highway  districts  which  it  is  proposed  to  consolidate. 

(2)  A  majority  of  the  elected  commissioners  of  each  of  two  (2)  or  more 
existing  adjoining  highway  districts  may  also,  on  their  own  initiative, 
petition  the  county  commissioners,  in  lieu  of  a  petition  as  provided  in 
subsection  (1)  of  this  section. 

History. 

I.C.,  §  40-1502,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  3,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1502  was  repealed.  See  Prior 
Laws,  §  40-1501. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  150. 
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40-1503.  Order  for  hearing  —  Notice.  —  The  commissioners  of  the 
counties  concerned,  shall  at  the  earliest  possible  date,  meet  at  a  time  and 
place  as  shall  be  agreed  upon  by  them,  and  at  the  meeting  shall,  by  order, 
entered  in  the  minutes  of  the  commissioners  of  each  of  the  counties 
concerned,  fix  a  time  and  place  for  a  hearing  upon  the  petitions,  which  time 
shall  not  be  less  than  sixty  (60)  days  from  and  after  the  date  of  the  first 
publication  of  notice  of  the  petition  and  hearing  on  them.  The  hearing 
meeting  shall  be  at  the  county  seat  of  one  of  the  counties  concerned.  At  the 
meeting  the  commissioners  shall  prepare  a  notice  of  hearing  to  be  signed  by 
them  and  attested  by  the  county  clerks,  setting  forth  the  filing  of  petitions; 
the  name  and  general  description  of  the  highway  districts  proposed  to  be 
consolidated;  the  total  bonded  and  current  warrant  and  other  indebtedness; 
the  market  value  for  assessment  purposes  and  the  last  preceding  ad 
valorem  tax  levy  of  each  of  the  highway  districts;  a  statement  that  at  the 
hearing  any  elector  qualified  to  vote  at  elections  of  highway  district 
commissioners  of  the  highway  districts  proposed  for  consolidation  may,  prior 
to  or  at  the  time  of  the  hearing,  file  with  the  clerk  of  the  commissioners  of 
the  county  in  which  he  resides,  written  objections  to  the  proposed  consoli- 
dation; and  that  at  the  hearing  any  qualified  elector  of  the  highway  districts 
proposed  for  consolidation  may  appear  and  make  oral  objections  to  the 
consolidation. 

History. 

I.C.,  §  40-1503,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  4,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1503  was  repealed.  See  Prior 
Laws,  §  40-1501. 

40-1503A.    Jurisdiction  of  commissioners  of  good  road  districts 
over  good  roads  district  systems.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.   1985,  ch.   253,   §  1, 

This  section,  which  comprised  I.C.,  §  40-      effective  July  1,  1985. 
1503A,  as  added  by  1963,  ch.  294,  §  2,  p.  774, 

40-1504.  Publication  of  notice.  —  The  clerk  of  commissioners  of  each 
of  the  counties  concerned  shall  cause  to  be  published  a  copy  of  notice  as 
provided  by  section  40-206,  Idaho  Code. 

History. 

I.C.,  §  40-1504,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 


40-1505  HIGHWAYS  AND  BRIDGES  556 

STATUTORY  NOTES 

Compiler's  Notes. 

Former  §  40-1504  was  repealed.  See  Com- 
piler's notes,  §  40-1501. 

40-1505.  Hearing  —  Order  for  election  —  Consolidation,  when 
defeated.  —  At  the  time  and  place  specified  in  the  notice,  the  county 
commissioners  shall  proceed  to  consider  the  petition  and  all  written  and  oral 
objections,  and  shall  hear  all  qualified  persons  in  relation  to  it.  Upon 
conclusion  of  the  hearing,  which  may  be  continued  from  day  to  day,  if  a 
majority  of  the  members  of  each  of  the  commissioners  of  the  counties 
involved  are  of  the  opinion  that  a  consolidation  is  practical  and  to  the  best 
interests  of  each  and  all  of  the  highway  districts  concerned,  they  shall  make 
an  order  directing  that  the  question  of  consolidation  of  the  highway  districts 
proposed  for  consolidation  be  submitted  to  the  electors  at  an  election  to  be 
held  separately  within  each  of  the  highway  districts  at  a  date  in  conform- 
ance with  section  34-106(1),  Idaho  Code,  but  not  less  than  ninety  (90)  days 
after  the  date  of  the  order.  The  date  of  the  election  shall  be  specified  in  the 
order.  The  order  shall  set  forth:  the  name,  number,  and  general  description 
of  the  respective  highway  districts  proposed  to  be  consolidated;  the  market 
value  for  assessment  purposes  of  all  the  property  situated  in  each  of  the 
concerned  highway  districts,  as  shown  by  the  last  county  assessment  rolls; 
the  total  bonded  and  current  warrant  and  other  indebtedness  of  each  of  the 
highway  districts;  the  preceding  ad  valorem  highway  tax  levy  of  each  of  the 
highway  districts;  and  the  total  bonded  and  current  warrant  and  other 
indebtedness  of  the  proposed  consolidated  highway  district.  A  copy  of  the 
order  shall  be  entered  in  the  minutes  of  the  commissioners  of  each  county 
concerned.  The  proposed  consolidation  shall  be  defeated  if  a  majority  of  the 
commissioners  of  either  of  the  counties  concerned  vote  against  it,  and  in  that 
event  a  record  of  that  action  shall  be  entered  in  the  minutes  of  each  of  the 
counties  concerned. 

History. 

I.C.,  §  40-1505,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  5,  p.  502. 

STATUTORY  NOTES 

Prior  Laws, 

Former  §  40-1505  was  repealed.  See  Prior 
Laws,  §  40-1501. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  150. 

40-1506.  Polling  places  —  Election  officers.  —  The  commissioners  of 
each  county  concerned  shall  meet  within  thirty  (30)  days,  in  either  special  or 
regular  session  and,  by  order,  enter  in  their  minutes  and  designate  the 
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polling  places  in  each  of  the  concerned  highway  districts  situated  in  the 
county,  and  the  county  clerk  shall  appoint  judges. 

History.  §  2,  p.  586;  am.  2000,  ch.  202,  §  6,  p.  502;  am. 

I.C.,  §  40-1506,  as  added  by  1985,  ch.  253,      2009,  ch.  341,  §  81,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  them  to  vote  at  an  election  of  highway  district 

Former  §  40-1506  was  repealed.  See  Prior  commissioners  in  the  highway  district  pro- 
Laws,  §  40-1501.  posed  for  consolidation"  from  the  end. 

Amendments.  mx«*    j.»      r%  * 

The  2009  amendment,  by  ch.  341,  inserted  ^"ec*lve  ^fef G  T    onnQ     ,    Q>M 
"the  county  clerk  shall"  and  deleted  "two  (2)  or  Section  161  of  S.L.  2009,  ch.  341  provided 

more"  preceding  "judges"  and  "and  one  (1)  or  that  the  act  should  take  effect  on  and  after 

more  clerks  for  each  polling  place,  who  shall  January  1,  2011. 
possess  the  qualifications  necessary  to  entitle 

RESEARCH  REFERENCES 

Am.  Jur.  —  25  Am.  Jur.  2d,  Elections,  §  86 
et  seq. 

40-1 507*  Notice  of  election  —  Publication  and  contents.  —  The 
commissioners  of  each  county  shall  require  its  county  clerk  to  give  notice  of 
the  election  in  accordance  with  the  provisions  of  title  34,  Idaho  Code.  In 
addition,  the  notice  shall  state  the  purpose  and  date  of  the  election,  the 
hours  during  which  the  polls  shall  be  open  and  list  the  polling  places,  in 
addition  to  the  following:  the  name  and  general  description  of  the  respective 
highway  districts  proposed  to  be  consolidated;  the  market  value  for  assess- 
ment purposes  of  all  the  property  situated  in  each  of  the  concerned  highway 
districts,  as  shown  by  the  last  county  assessment  rolls;  the  total  bonded  and 
current  warrant  and  other  indebtedness  of  each  of  the  highway  districts;  the 
preceding  property  highway  tax  levy  of  each  of  the  highway  districts;  and 
the  total  bonded  and  current  warrant  and  other  indebtedness  of  the 
proposed  consolidated  highway  district. 

History.  §  2,  p.  586;  am.  2000,  ch.  202,  §  7,  p.  502;  am. 

I.C.,  §  40-1507,  as  added  by  1985,  ch.  253,      2009,  ch.  341,  §  82,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  cause  a  copy  of  the  notice  to  be  published" 

Former  §  40-1507  was  repealed.  See  Prior  following  "give  notice  of  the  election,"  and 

Laws,  §  40-1501.  substituted  "title  34,  Idaho  Code"  for  "section 

.  40-206,  Idaho  Code";  and,  in  the  last  sentence, 

™f    o^™'      J             ,_      ,     <w,    •      ,  added  "In  addition,"  deleted  "and  the  qualifi- 

The  2009  amendment   by  ch    341,  in  the  cations  required  of  voters"  following  "polling 

first  sentence,  inserted    county,    deleted    by  places/>  and  substituted  "property  highway 

causing  notices  to  be  posted  in  at  least  three  tax  levy„  for  «ad  valorem  highway  tax  levy." 

(3)  public  places  withm  each  of  the  highway 

districts  situated  within  the  county  and  con-  Effective  Dates. 

cerned  in  a  proposed  consolidation  for  at  least  Section  161  of  S.L.  2009,  ch.  341  provided 

twenty  one  (21)  days  prior  to  the  date  of  that  the  act  should  take  effect  on  and  after 

election,  and  in  addition  to  the  posting,  shall  January  1,  2011, 
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RESEARCH  REFERENCES 

Am.  Jur.  ■—  26  Am.  Jur.  2d,  Elections,  C.J.S.  —  39A  C.J.S.,  Highways,  §  150. 

§  275  et  seq. 

40-1508.  Elections  —  Time  of  holding.  —  An  election  held  under  the 
provisions  of  this  chapter  shall  be  held  in  each  of  the  highway  districts  and 
counties  affected  by  the  proposed  consolidation  and  shall  be  held  on  the 
same  day  and  conducted  in  accordance  with  the  provisions  of  title  34,  Idaho 
Code. 

History.  §  2,  p.  586;  am.  2000,  ch.  202,  §  8,  p.  502;  am. 

I.C.,  §  40-1508,  as  added  by  1985,  ch.  253,      2009,  ch.  341,  §  83,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  sions  of  title  34,  Idaho  Code"  for  "shall  be  held 

Former  §  40-1508  was  repealed.  See  Prior  on  the  same  day  and  between  the  hours  of 
Laws,  §  40-1501.  8:00  a>m<  and  8:00  p.m." 

Amendments. 


The  2009  amendment,  by  ch.  341,  deleted 


Effective  Dates. 


"separate  and  distinct"  following  the  first  oc-  Section  161  of  SX.  2009,  ch.  341  provided 

currence  of  "shall  be,"  inserted  "held,"  and  that  tne  act  should  take  effect  on  and  after 

substituted  "shall  be  held  on  the  same  day  January  1,  2011. 
and  conducted  in  accordance  with  the  provi- 

40-1509.  Conduct  of  elections.  —  (1)  The  polls  shall  be  presided  over 
by  the  appointed  judges  and  clerks  who  must  take  an  oath  as  judge  and 
clerk  of  the  highway  district  election  and  which  oath  shall  obligate  the 
judges  and  clerks  to  faithfully  perform  the  duties  of  a  board  of  election. 

(2)  All  elections  shall  be  by  secret  and  separate  ballot,  each  ballot  in  type, 
print  or  legible  writing,  stating  in  the  affirmative  and  negative  the  propo- 
sition to  be  voted  upon,  and  all  ballots  shall  be  in  a  form  that  the  voters  may 
express  a  choice  by  the  marking  of  a  cross  (X). 

(3)  In  all  elections  it  is  intended  that  no  informalities  in  conducting  the 
election  shall  invalidate  the  election,  if  the  election  has  been  otherwise  fairly 
conducted.  The  clerks  of  the  county  commissioners  shall  prepare  the 
necessary  ballots  for  use  in  each  of  the  highway  districts. 

History. 

LC,  §  40-1509,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am,  2000,  ch.  202,  §  9,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1509  was  repealed.  See  Prior 
Laws,  §  40-1501. 

RESEARCH  REFERENCES 

Am.  Jur.  —  26  Am.  Jur.  2d,  Elections, 
§  298  et  seq. 
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40- 15 10.  Defeat  of  proposal  —  Subsequent  elections.  —  The  failure 
to  carry  the  proposal  to  consolidate  highway  districts  by  at  least  a  majority 
vote  in  any  one  (1)  of  the  highway  districts  concerned  shall  defeat  the  entire 
proposal.  Subsequent  elections  to  consolidate  highway  districts  having 
failed  to  be  consolidated  as  provided  in  this  chapter  shall  not  be  considered 
for  consolidation  under  the  provisions  of  this  chapter  for  a  period  of  four  (4) 
years  after  the  consolidation  election. 

History. 

I.C.,  §  40-1510,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  10,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1510  was  repealed.  See  Prior 
Laws,  §  40-1501. 

40-1511,    Count  of  votes  —  Canvass  —  Order  for  consolidation.  — 

Immediately  following  the  close  of  the  polls,  the  votes  shall  be  counted  in 
accordance  with  the  provisions  of  title  34,  Idaho  Code.  The  board  of  county 
commissioners  shall  meet  separately  at  their  respective  county  seats  and 
pursuant  to  chapter  12,  title  34,  Idaho  Code,  canvass  the  returns  within 
each  county.  Within  fifteen  (15)  days  after  the  canvass,  the  commissioners 
shall  meet  in  joint  session  at  a  location  as  shall  be  agreed  upon  by  them  and 
compile  the  total  votes  cast  in  their  respective  counties  for  or  against  the 
proposal  to  consolidate  the  highway  districts  concerned.  If  the  proposal 
carried  in  each  of  the  highway  districts  concerned,  the  county  commission- 
ers in  the  joint  meeting  shall  make  and  enter  an  order  declaring  the  districts 
consolidated  in  one  (1)  highway  district  of  a  name  or  designation  as  may  be 
ordered  by  them,  and  at  that  time  the  consolidation  shall  be  effective.  The 
highway  districts  having  been  consolidated  shall  remain  in  operation,  with 
all  legal  authority  of  a  highway  district,  until  the  newly  appointed  highway 
commissioners  of  the  consolidated  highway  district  meet  and  organize  as 
provided  in  this  chapter. 

HTSn°T,n  1E11  ,,  ,  .  §  2>  p-  586;  am-  2000>  ch*  202>  §  n>  P-  502; 

I.C.,  §  40-1511,  as  added  by  1985,  ch.  253,      am.  2009,  ch.  341,  §  84,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates 

JW  1  ™"l1511  WaS  repealed'  See  Prior  Section  161  of  S.L.  2009,  ch.  341  provided 

,       '  I  4U"i0Ui-  that  the  act  should  take  effect  on  and  after 

^^na11*8'      a        *  v      u    o^  January  1,  2011. 

lhe  2009  amendment,  by  ch.  341,  rewrote 

the  section  to  the  extent  that  a  detailed  com- 
parison is  impracticable. 

RESEARCH  REFERENCES 

Am.  Jur.  —  26  Am.  Jur.  2d,  Elections, 

§  356  et  seq. 
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40-1512.  Subdivision  of  district  —  Appointment  of  highway  com- 
missioners —  Consolidation,  when  effective.  —  At  the  joint  meeting,  as 
provided  by  section  40-1511,  Idaho  Code,  by  a  majority  vote  of  all  the 
commissioners  present,  the  territory  consolidated  in  one  (1)  highway  district 
shall  be  divided  into  three  (3)  subdistricts,  as  provided  by  section  40-1304, 
Idaho  Code.  Highway  commissioners  for  the  consolidated  highway  district 
shall  be  appointed  by  the  governor,  as  provided  for  by  section  40-1303,  Idaho 
Code. 

History. 

I.C.,  §  40-1512,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  12,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1512  was  repealed.  See  Prior 
Laws,  §  40-1501. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  150, 

40-1513,  Highway  district  laws  applicable  —  Exceptions  —  Tax 
levies.  —  After  the  consolidation  is  effective,  statutes  relating  to  highway 
districts  shall  be  applicable  to  the  joint  consolidated  highway  district,  except 
as  otherwise  provided  in  this  chapter.  The  assessing  of  property,  the  levying 
and  collection  of  ad  valorem  taxes  and  all  accounts  which  from  their  nature 
should  be  separately  kept,  shall  be  done  and  kept  and  the  report  on  them 
made  as  if  each  portion  of  the  consolidated  district  were  a  separate  highway 
district  in  the  respective  counties.  Nothing  in  this  chapter  shall  be  construed 
as  preventing  the  new  highway  district  board  from  levying  ad  valorem  taxes 
against  property  within  the  consolidated  district  in  accordance  with  chapter 
8,  title  40,  Idaho  Code. 

History. 

I.C.,  §  40-1513,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  13,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1513  was  repealed.  See  Prior 

Laws,  §  40-1501. 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §  150. 

40-1514.  Organization  of  highway  district  commissioners  — 
Computation  of  indebtedness  of  former  districts.  —  Immediately  after 
consolidation  is  effected  and  highway  commissioners  are  appointed,  they 
shall  meet  and  organize  as  provided  by  law,  appoint  required  officers  and 
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designate  a  time  and  place  for  their  meetings  and  have  and  exercise  all  the 
powers,  jurisdiction,  and  authority  and  perform  all  duties  and  be  subject  to 
the  responsibilities  and  liabilities  of  a  highway  district  as  provided  by  law. 
Upon  organization,  the  highway  district  shall  ascertain  and  compute  all 
indebtedness,  including  bonded,  warrant  and  current  indebtedness,  sepa- 
rately, of  each  of  the  former  highway  districts  comprising  the  consolidation. 

History. 

I.C.,  §  40-1514,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  14,  p.  502. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1514  was  repealed.  See  Prior 
Laws,  §  40-1501. 

40-1515,  Property  and  moneys  of  former  districts  —  Delivery  to 
consolidated  highway  district.  —  All  property  rights  of  the  former 
highway  districts  shall  be  vested  in  and  become  the  property  of  the 
consolidated  highway  district.  The  highway  district  commissioners  and 
officers  of  each  of  the  former  highway  districts  comprising  the  consolidated 
highway  district  shall,  immediately  after  consolidation  is  effected  and  the 
consolidated  highway  district  commissioners  have  met  and  organized,  turn 
over  and  deliver  to  them  all  property  of  every  kind  and  description  belonging 
to  the  former  highway  districts,  including  all  moneys,  books  and  accounts. 

History. 

I.C.,  §  40-1515,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  15,  p.  502. 

JUDICIAL  DECISIONS 

Cited  in:  Daugharty  v.  Post  Falls  Hwy.  Sandpoint  v.  Sandpoint  Indep.  Highway  Dist., 
Dist,  134  Idaho  731,  9  P.3d  534  (2000);  City  of      139  Idaho  65,  72  R3d  905  (2003). 

40-1516.  Separate  accounts  of  funds  and  proceeds  from  former 
highway  districts  —  Duties  of  treasurer.  —  The  highway  district 
treasurer  shall  keep  separate  accounts  of  all  moneys  coming  into  his  hands 
from  each  of  the  former  highway  districts,  together  with  all  moneys  received 
from  special  tax  levies  against  the  taxable  property  situated  within  the 
boundaries  of  the  former  highway  districts  and  together  with  all  moneys 
paid  out  upon  the  indebtedness  of  the  former  highway  districts.  He  shall  pay 
from  the  funds  in  the  accounts  the  amounts  as  the  highway  commissioners 
may  from  time  to  time  order. 

History. 

I.C,  §  40-1516,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  16,  p.  502. 
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JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  P.3d 

905  (2003). 

40-1517*    Funding  of  indebtedness  of  former  highway  districts.  — 

If  the  consolidated  highway  district  commissioners  determine  that  valid 
outstanding  indebtedness  of  any  of  the  former  highway  districts,  existing 
prior  to  the  consolidation  may  be  funded  or  refunded  to  the  profit  and  benefit 
of  the  taxpayers  within  the  boundaries  of  the  former  highway  district,  and 
without  incurring  any  additional  liability,  the  highway  commissioners  have 
the  power  and  authority  to  make  provision  for  issuing  of  funding  or 
refunding  bonds  in  an  amount  equal  to  the  unpaid  principal  and  interest  on 
the  outstanding  bonds  or  other  indebtedness.  Before  the  highway  commis- 
sioners shall  issue  any  bonds  to  refund  any  outstanding  indebtedness,  it 
shall  cause  all  moneys  of  the  former  highway  district  on  hand  available  for 
the  payment  and  discharge  of  any  indebtedness  to  be  applied  in  payment 
and  discharge  of  them  and  issue  funding  or  refunding  bonds  only  for  the 
remainder  of  the  indebtedness.  The  issuance  of  bonds  shall  not  create  any 
liability  against  the  consolidated  highway  district  or  any  of  the  property 
within  its  boundaries,  excepting  that  the  property  within  the  boundaries  of 
the  former  highway  district  shall  be  liable  for  the  payment  of  the  bonds. 

History. 

I.C.,  §  40-1517,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  17,  p.  502. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  P.3d 
905  (2003). 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C  J.S.,  Highways,  §  150. 

40-1518.  Indebtedness  prior  to  consolidation  —  Liability  of  prop- 
erty in  former  highway  districts.  —  It  is  expressly  provided  that 
property  situated  within  the  boundaries  of  a  former  highway  district  shall 
be  liable  for  the  indebtedness  of  that  district  existing  prior  to  consolidation, 
but  shall  not  be  liable  for  the  indebtedness  of  any  other  highway  district 
forming  a  consolidation  and  existing  prior  to  the  consolidation. 

History. 

I.C.,  §  40-1518,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  202,  §  18,  p.  502. 
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JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  R3d 
905  (2003). 

Decisions  Under  Prior  Law 
Analysis 

Assessment  for  taxation  by  district. 
Contribution  from  new  district. 
Estoppel. 

Assessment  for  Taxation  by  District.  had  there  been  no  separation.  Murtaugh  Hwy. 

TOiere  a  new  highway  district  was  formed  Dist  v.  t^  Falls  H       Dist    65  Idaho  260 

out  of  territory  m  another  district,  it  was  the  149  P9ri  c7q  ncuq^ 
duty  of  the  commissioners  to  levy  a  tax  on  the  Uy4dj. 

annual  assessed  valuation  of  the  old  districts,  F  ,  , 

and  not  on  the  assessed  valuation  at  the  time  estoppel. 

of  the  formation  of  the  new  district;  such  levy  Where  two  (2)  districts  were  organized  to 

was  for  the  purpose  of  payment  of  the  bonded  take  over  part  of  a  third  district  and  the  first 

indebtedness  of  the  old  district.  Murtaugh  participated  with  the  latter  in  the  disposition 

?^4?g2d  S?u9t)Hwy- Dist- 55  Idaho  ?  aut°.f t  fee;  nr :?  ar°;em  rr 

to  pay  its  share  of  outstanding  bonds  and  the 
Contribution  from  New  District.  latter,  with  full  knowledge  and  acquiescence 
Where  district  was  separated,  the  original  of  former,  used  part  of  its  license  fees  to  pay 
district  was  entitled  to  contribution  from  the  its  share,  the  former  was  estopped  from  corn- 
successor  for  expense  in  administering  pay-  plaining  because  all  the  fees  were  not  used 
ment  of  the  bonds  outstanding  at  time  of  before  an  ad  valorem  levy  was  made, 
separation,  since  the  separated  portion  of  the  Murtaugh  Hwy.  Dist.  v.  Twin  Falls  Hwy.  Dist., 
original  district  would  have  borne  its  share  65  Idaho  260,  142  P.2d  579  (1943). 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  150. 

40-1519.  Expenses  of  election,  —  In  all  counties  where  highway 
district  consolidation  elections  are  held  under  the  provisions  of  this  chapter, 
county  commissioners  shall  pay  expenses  of  the  elections  from  the  election 
fund  of  the  county. 

History. 

I.C.,  §  40-1519,  as  added  by  2000,  ch.  202, 
§  19,  p.  502;  am.  2009,  ch.  341,  §  85,  p.  993. 

STATUTORY  NOTES 

Amendments.  with  prorated  expenses  and  appeals  proce- 

The  2009  amendment,  by  ch.  341,  in  the       dui*e. 


section  catchline,  deleted  "Proration  to  high- 


Effective  Dates. 


way  districts  -  Appeals"  from  the  end;  sub-  Section  161  of  *s  L  2009j  ch   M1  provided 

stituted  'electum  fund"  for  "general  fund"  and      that  the  act  should  take  effect  on  and  after 
deleted  the  last  two  sentences,  which  dealt      January  1,  2011. 
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CHAPTER  16 
DETACHMENT  OR  ANNEXATION  OF  TERRITORY 


DETACHMENT 

SECTION. 

40-1601.  Districts  subject  to  detachment. 

40-1602.  Petition. 

40-1603.  Order  for  hearing  upon  petition. 

40-1604.  Notice  of  hearing  and  petition. 

40-1605.  Hearing  —  Order  for  election. 

40-1605A.  Appointment  to  fill  vacancy.  [Re- 
pealed.] 

40-1606.  Election  officers  and  polling  dis- 
tricts —  Notice  of  election. 

40-1607.  Election  procedure. 

40-1608.  Order  declaring  territory  detached. 

40-1609.  Effect  of  detachment  of  territory  — 
Apportionment  of  indebted- 
ness. 

40-1610.  Detached  territory  subject  to  county 
levies. 

40-1611.  Validity  of  outstanding  bonds  and 
warrants  not  affected. 

40-1612,  40-1613,  [Reserved.! 

ANNEXATION 

40-1614.  Territory  disannexed  from  another 
county  or  adjacent  to  an  exist- 
ing highway  district  and 
within  the  county. 


SECTION. 

40-1615. 
40-1616. 

40-1617. 
40-1618. 
40-1619. 
40-1620. 
40-1621. 
40-1622. 
40-1623. 

40-1624. 
40-1625. 

40-1626. 
40-1627. 


40-1628. 

40-1629. 

40-1630. 
40-1631 


Petition  for  annexation. 

Required  exhibits  in  connection 
with  petition. 

Hearing  on  petition  —  Notice. 

Objections  to  petition  —  Hearing. 

Approval  or  rejection  of  petition. 

Order  of  annexation. 

Filing  of  certified  copies  of  order. 

Effect  of  annexation. 

Contesting  proceedings  —  Time 
limit. 

Annexation  of  contiguous  territory. 

Election  date  where  territory  lies  in 
more  than  one  county. 

Petition  for  election  —  Election. 

Majority  vote  required  approving 
annexation  —  Action  of  com- 
missioners. 

Certification  by  commissioners  of 
order  approving  annexation. 

Taxation  of  annexed  area  for  out- 
standing obligations. 

Payment  of  costs  of  election. 

—  40-1678.  [Repealed.] 


DETACHMENT 

40-160L  Districts  subject  to  detachment.  —  A  portion  of  the  terri- 
tory of  an  existing  highway  district,  whether  the  district  is  situated  wholly 
in  one  (1)  county  or  in  two  (2)  or  more  counties,  may  be  detached  from  the 
highway  district  as  provided  in  this  chapter. 

History. 

I.C.,  §  40-1601,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 


Prior  Laws. 

The  following  sections  comprising  part  of 
former  chapter  16  of  title  40  were  repealed  by 
S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985: 

40-1601.  I.C.A.,  §  39-1501A,  as  added  by 
1933,  ch.  131,  §  2,  p.  201. 

40-1602.  C.S.,  §  1491-B,  as  added  by  1923, 
ch.  80,  §  2,  p.  92;  I.C.A.,  §  39-1504. 

40-1603.  1917,  ch.  61,  §  3,  p.  190;  am.  C.L. 
62:6b;  am.  1919,  ch.  74,  §  1,  p.  258;  C.S., 
§  1497;  I.C.A.,  §  39-1510. 

40-1604.  1911,  ch.  55,  §  7,  p.  124;  reen.  C.L. 
62:7;  C.S.,  §  1499;  I.C.A.,  §  39-1512, 

40-1605. 1911,  ch.  55,  §  8,  p.  125;  reen.  C.L. 
62:8;  C.S.,  §  1500;  am.  1925,  ch.  195,  §  1,  p. 
362;  am.  1927,  ch.  31,  §  4,  p.  40;  I.C.A., 
§  39-1513;  am.  1980,  ch.  89,  §  1,  p.  193. 


40-1606. 1911,  ch.  55,  §  9,  p.  125;  reen.  C.L. 
62:9;  C.S.,  §  1501;  am.  1925,  ch.  195,  §  2,  p. 
362;  I.C.A.,  §  39-1514;  am.  1947,  ch.  22,  §  1, 
p.  20;  am.  1978,  ch.  77,  §  1,  p.  152. 

40-1607.  1911,  ch.  55,  §  12,  p.  126;  am. 
1913,  ch.  146,  §  1,  p.  512;  am.  1917,  ch.  147, 
p.  462;  reen.  C.L.  62:12;  am.  1919,  ch.  170,  p. 
542;  C.S.,  §  1504;  I.C.A.,  §  39-1517. 

40-1608.  1911,  ch.  55,  §  13,  p.  127;  reen. 
C.L.  62:13;  C.S.,  §  1505;  I.C.A.,  §  39-1518. 

40-1609.  C.S.,  §  1505-A  as  added  by  1927, 
ch.  253,  §  1,  p.  428;  I.C.A,  §  39-1519. 

40-1610.  1911,  ch.  55,  §  14,  p.  127;  reen. 
C.L.  62:14;  C.S.,  §  1506;  I.C.A.,  §  39-1520; 
am.  1959,  ch.  31,  §  1,  p.  67. 

40-1611.  1911,  ch.  55,  §  15,  p.  127;  reen. 
C.L.  62:15;  C.S,  §  1507;  I.C.A.,  §  39-1521; 
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am.  1935  (2d  E.S.),  ch.  8,  §  1,  p.  17;  am.  1974,  40-1619.  1911,  ch.  55,  §  23,  p.  130;  reen 

cL  12,  §  34,  p.  61;  am.  1982,  ch.  304,  §  1,  p.      CJL  62:23;  c  s  ?  §  1515;  j  c  A    §  39_1529. 

40-1612.  1911,  ch.  55,  §  16,  p.  129;  reen  40-1620.  1911,  ch.  55,  §  24,  p.  130;  reen. 

C.L.  62:16;  am.  1919,  ch.  164,  p.  532;  C.S.,  C.L.  62:24;  C.S.,  §  1516;  I.C.A,  §  39-1530; 

§  1508;  am.  1923,  ch.  77,  §  1,  p.  86;  am.  1929,  am.  1980,  ch.  61,  §  7,  p.  118;  am.  1980,  ch. 

ch.  136,  §  1,  p.  225;  I.C.A.,  §  39-1522.  350  8  i8  D  887 

40-1613.  1911,  ch.  55,  §  17,  p.  129;  reen.  ?n  1fi9i  P1Q11     ,     «    .  OK        101 

C.L.  62:17;  am.  1919,  ch.  12,  §  1,  p.  74-  C  S  40-1621.  1911,  ch.  55,  §  25,  p.  131;  reen. 

§  1509;  I.C.A.,  §  39-1523.                           '   ''  C.L.  62:25;  C.S.,  §  1517;  I.C.A.,  §  39-1531; 

40-1614  to  40-1617.  1911,  ch.  55,  §§  18  to  am.  1974,  ch.  12,  §  35,  p.  61. 

§§  1510  to  1513;  I.C.A,  §§  39-1524  to  39-  rT     fio.ofi.  pq     &  imr.  TP  a     &  qq  inoo. 

1527;  am.  1963,  ch.  218,  §  1,  p.  627  \™«   \        '  \          '  LCA*'  §  39-1532> 

40-1618.  1911,  ch.  55    §  22   p    130;  reen.  am'  1973>  ch'  259>  §  L  P-  511;  am.  1977,  ch. 

C.L.  62:22;  C.S.,  §  1514;  am.  1925,  ch.  98,  91>  §  *>  P-  185- 

§  1,  p.  144;  I.C.A.,  §  39-1528;  am.  1941,  ch.  40-1623  to  40-1628.  1911,  ch.  55,  §§  27  to 

64,  §  1,  p.  124;  am.  1963,  ch.  290,  §  28,  p.  32,  p.  131;  reen.  C.L.  62:27  to  62:32;  C.S., 

757;  am.  1975,  ch.  112,  §  1,  p.  231;  am.  1984,  §§  1519  to  1524;  I.C.A.,  §§  39-1533  to  39- 

ch.  138,  §  1,  p.  327.  1538. 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  151. 

40-1602.  Petition*  —  Whenever  electors  of  a  portion  of  the  territory 
embraced  in  any  existing  highway  district  desire  that  their  portion  be 
detached  from  the  highway  district,  a  petition  describing  the  territory  by  its 
boundaries,  signed  by  not  less  than  twenty-five  (25)  electors  qualified  to  vote 
at  a  highway  district  election  and  residing  in  the  territory  sought  to  be 
detached  shall  be  presented  to  the  commissioners  of  the  county  where  the 
greatest  portion  of  the  highway  district  is  located. 

History. 

I.C.,  §  40-1602,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1602  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1603.  Order  for  hearing  upon  petition.  —  Immediately  upon  its 
next  regular  meeting  or  at  a  special  meeting  called  for  that  purpose,  the 
commissioners  shall  by  order  or  resolution  fix  a  time  and  place  for  a  hearing 
of  the  petition,  which  time  shall  not  be  less  than  twenty-one  (21)  days  from 
and  after  the  date  of  the  first  publication  of  the  notice  of  the  petition  and  of 
the  hearing. 

History. 

I.C.,  §  40-1603,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1603  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1604*  Notice  of  hearing  and  petition.  —  The  commissioners  shall 
require  their  clerk  to  have  a  notice  published  in  accordance  with  the 
provisions  of  section  40-206,  Idaho  Code,  setting  forth  the  fact  that  a 
petition  has  been  filed  with  the  commissioners.  The  notice  shall  state  the 
name  of  the  highway  district  from  which  territory  is  proposed  to  be 
detached;  a  concise  general  description  of  the  territory  so  proposed  to  be 
detached  and  its  boundaries;  the  current  bonded  and  current  warrant 
indebtedness  of  the  district;  a  notice  of  the  time  and  place  when  and  where 
the  petition  will  be  heard  by  the  commissioners;  and  notice  that  any  elector 
qualified  to  vote  at  an  election  of  the  district  may,  prior  to  or  at  the  time  of 
the  hearing,  file  with  the  clerk  of  the  commissioners  written  objections  to 
the  proposed  detachment  of  the  territory. 

History. 

I.C.,  §  40-1604,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1604  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1605.  Hearing  —  Order  for  election.  —  At  the  time  and  place 
specified  in  the  notice,  the  commissioners  shall  proceed  to  consider  the 
petition  and  all  written  objections  filed  with  them  and  shall  hear  all  persons 
in  relation  to  it.  Upon  the  conclusion  of  the  hearing,  which  may  be  continued 
from  day  to  day,  if  the  commissioners  shall  determine  that  the  detachment 
from  the  highway  district  of  the  territory  described  in  the  petition  is 
practicable  and  to  the  best  interests  of  the  territory  and  of  the  highway 
district,  they  shall  enter  an  order  directing  that  the  question  of  the 
detachment  of  the  territory  be  submitted  to  the  qualified  electors  of  the 
district  at  an  election  to  be  held  within  the  district  on  a  date  authorized  in 
section  34-106,  Idaho  Code,  which  is  not  less  than  thirty  (30)  days  from  and 
after  the  date  of  the  order. 

History. 

I.C.,  §  40-1605,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  86,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  tuted  "held  within  the  district  on  a  date 

Former  §  40-1605  was  repealed.  See  Prior      authorized  in  section  34-106,   Idaho  Code, 

Laws,  §  40-1601.  which  is  not  less  than  thirty  (30)  days  from 

Amendments.  an(i  after  tne  date  °f  tne  order"  for  "held 

The  2009  amendment,  by  ch.  341,  substi-      within  the  district  at  a  date  not  less  than 
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thirty  (30)  nor  more  than  sixty  (60)  days  from      that  the  act  should  take  effect  on  and  after 
and  after  the  date  of  the  order."  January  1,  2011. 

Effective  Dates. 

Section  161  of  S.L.  2009,  ch.  341  provided 

40-1605A.    Appointment  to  fill  vacancy*  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.   1985,  ch.   253,  §  1, 

This  section,  which  comprised  I.C.,  §  40-      effective  July  1,  1985. 
1605A,  as  added  by  1982,  ch.  269,  §  1,  p.  700, 

40-1606.  Election  officers  and  polling  districts  —  Notice  of  elec- 
tion, —  The  county  clerk  shall  appoint  judges  for  the  election;  the  commis- 
sioners shall  by  order  establish  polling  places;  and  the  county  clerk  shall 
provide  notice  of  the  election  in  accordance  with  the  provisions  of  section 
34-1406,  Idaho  Code.  The  notice  shall  state  the  date  and  purpose  of  the 
election,  the  boundaries  of  the  territory  proposed  to  be  detached  from  the 
highway  district,  the  places  of  holding  the  election,  the  various  polling 
districts  if  the  election  is  to  be  held  in  more  than  one  (1)  place,  the 
qualifications  required  of  voters,  and  the  hours  during  which  the  polls  shall 
be  open. 

History. 

I.C.,  §  40-1606,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  87,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  sentence,  deleted  "which  shall  be  between  the 

Former  §  40-1606  was  repealed.  See  Prior  hours  of  1:00  p.m.  and  7:00  p.m."  from  the 
Laws,  §  40-1601.  end. 

Amendments.  Effective  Dates. 

The  2009  amendment,  by  ch.  341,  rewrote  Section  161  of  S.L.  2009,  ch.  341  provided 

the  first  sentence  to  the  extent  a  detailed  that  the  act  should  take  effect  on  and  after 

comparison  is  impracticable  and,  in  the  last  January  1,  2011. 

40-1607.  Election  procedure.  —  The  qualifications  of  voters  at  the 
elections,  the  conduct  of  elections,  the  counting  of  the  votes,  the  return  of  the 
ballots,  and  the  payment  of  expenses  of  the  election  shall  be  as  prescribed  in 
title  34,  Idaho  Code. 

History. 

I.C.,  §  40-1607,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  88,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  Amendments. 

Former  §  40-1607  was  repealed.  See  Prior  The  2009  amendment,  by  ch.  341,  substi- 

Laws,  §  40-1601.  tuted  "title  34,  Idaho  Code"  for  "sections  40- 
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1808  through  40-1810,  Idaho  Code."  that  the  act  should  take  effect  on  and  after 

Effective  Dates.  January  1,  2011. 

Section  161  of  S.L.  2009,  ch.  341  provided 

40-1608,  Order  declaring  territory  detached.  —  If  upon  the  canvass 
of  the  returns  of  the  election  the  commissioners  shall  find  that  a  majority  of 
the  votes  cast  in  the  district  are  in  favor  of  the  detachment  from  the  highway 
district  of  the  territory  embraced  in  the  proposal  for  detachment,  they  shall 
immediately  make  and  enter  an  order  declaring  that  territory  detached 
from  the  district  to  the  extent  and  for  the  purposes  set  forth. 

History. 

I.C.,  §  40-1608,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1608  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1609.  Effect  of  detachment  of  territory  —  Apportionment  of 
indebtedness.  —  The  detachment  of  territory  from  the  district  shall  be 
deemed  to  relate  only  to  the  operations  of  the  district  subsequent  to  the 
order  of  detachment.  Territory  detached  and  all  taxable  property  in  that 
territory  shall  be  and  remain  liable  for  the  proportionate  share  of  all  bonded, 
warrant,  and  other  indebtedness  incurred  by  the  district  prior  to  the  time  of 
detachment.  The  proportionate  share  of  the  indebtedness  of  the  district 
incurred  prior  to  the  order  of  detachment  to  be  borne  by  the  detached 
territory  is  hereby  established  and  shall  be  determined  and  computed  as 
follows: 

(1)  The  highway  district  commissioners  shall,  at  the  meeting  at  which  an 
order  of  detachment  is  made,  compute  the  total  aggregate  market  value  for 
assessment  purposes  of  the  property  within  the  district  for  the  preceding 
year,  and  shall  separately  compute  the  total  aggregate  market  value  for 
assessment  purposes  for  the  preceding  year  of  all  the  property  within  the 
territory  detached  from  the  district. 

(2)  The  highway  district  commissioners  shall  compute  and  determine  as 
of  the  date  of  the  order  of  detachment  the  cash  and  solvent  credits  owing  to 
the  district  and  the  value  of  the  highway  equipment  and  other  personal 
property  owned  by  it  at  the  time  of  the  detachment  of  territory,  all  of  which 
property  shall  be  retained  by  the  district. 

(3)  The  proportion  of  the  outstanding  indebtedness  of  the  district  in- 
curred prior  to  the  withdrawal  of  territory  for  which  the  withdrawn  territory 
shall  be  and  remain  liable  is  the  proportion  that  the  aggregate  market  value 
for  assessment  purposes  of  the  property  within  the  withdrawn  territory 
bears  to  the  market  value  for  assessment  purposes  of  the  property  within 
the  entire  highway  district  as  shown  by  the  assessment  rolls  of  the 
preceding  year,  less  credit  for  the  proportionate  share  or  interest  of  the 
withdrawn  territory  in  the  cash,  solvent  credits,  and  personal  property  of 
the  district,  that  share  being  based  upon  the  proportion  that  the  market 
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value  for  assessment  purposes  of  the  property  within  the  detached  territory 
for  the  preceding  year  bears  to  the  market  value  for  assessment  purposes  of 
the  total  property  within  the  entire  district  for  the  year. 

History. 

I.C.,  §  40-1609,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1609  was  repealed.  See  Prior 
Laws,  §  40-1601. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  P.3d 
905  (2003). 

40-1610.  Detached  territory  subject  to  county  levies.  —  After  the 
detachment  of  any  territory  from  a  highway  district  the  property  within  the 
detached  portion  shall  be  subject  to  taxation  by  the  county  for  highway  and 
other  purposes  to  the  same  extent  precisely  as  if  it  had  never  been  included 
in  the  highway  district. 

History. 

I.C.,  §  40-1610,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1610  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1611.  Validity  of  outstanding  bonds  and  warrants  not  af- 
fected. —  Nothing  in  this  chapter  shall  be  construed  as  impairing  the 
validity  of  any  bonds  or  warrants  of  a  highway  district  outstanding  at  the 
time  of  the  detachment  of  any  territory 

History. 

I.C.,  §  40-1611,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1611  was  repealed.  See  Prior 
Laws,  §  40-1601. 
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JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  R3d 

905  (2003). 

40-1612,  40-1613,     [Reserved,] 

STATUTORY  NOTES 

Prior  Laws. 

Former  §§  40-1612  and  40-1613  were  re- 
pealed. See  Prior  Laws,  §  40-1601. 

ANNEXATION 

40-1614.  Territory  disannexed  from  another  county  or  adjacent 
to  an  existing  highway  district  and  within  the  county.  —  Any  area  not 
within  a  highway  district,  but  within  a  territory  previously  detached  from  a 
county  and  annexed  to  another  county,  and  adjacent  to  a  highway  district 
organized  before  annexation  and  situate  wholly  within  the  county  to  which 
the  territory  has  been  annexed,  and  any  area  not  within  a  highway  district, 
which  is  adjacent  to  an  existing  highway  district  and  situate  wholly  within 
the  county  within  which  the  highway  is  located,  may  be  added  to,  and 
included  in,  the  highway  district  upon  the  approval  of  its  highway  commis- 
sioners and  the  order  of  the  commissioners  of  the  county  in  which  the 
highway  district  is  situated. 

History. 

I.C.,  §  40-1614,  as  added  by  1985,  ch.  253, 

§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1614  was  repealed.  See  Prior 
Laws,  §  40-1601. 

JUDICIAL  DECISIONS 

Cited  in:  Floyd  v.  Bd.  of  Comm'rs,  137  Sandpoint  v.  Sandpoint  Indep.  Highway  Dist., 
Idaho    718,    52    P.3d    863    (2002);    City   of      139  Idaho  65,  72  P.3d  905  (2003). 

RESEARCH  REFERENCES 

C.J.S.  —  39A  C.J.S.,  Highways,  §§  148, 
149. 

40-1615.  Petition  for  annexation.  —  (1)  The  proceedings  for  inclu- 
sion shall  be  initiated  by  petition  of  twenty  per  cent  (20%)  of  the  qualified 
electors  in  the  area  proposed  to  be  annexed  to  and  included  within  the 
highway  district.  The  petition  shall  accurately  describe  the  boundaries  of 
the  area  to  be  annexed,  and  shall  state  the  name  and  identify  the  highway 
district  to  which  the  annexation  is  sought,  and  shall  be  accompanied  by  a 
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map  showing  and  distinguishing  the  boundaries  of  the  highway  district  and 
the  boundaries  of  the  area  proposed  to  be  annexed  to  the  highway  district. 
(2)  Proposals  for  the  annexation  of  territory  consisting  entirely  of  public 
lands,  or  of  a  combination  of  public  lands  and  privately  held  lands  but  which 
have  no  qualified  electors  to  initiate  a  petition,  may  be  initiated  by  petition 
of  the  highway  commissioners  of  the  district  to  which  the  proposed  annex- 
ation is  to  be  made. 

History. 

I.C.,  §  40-1615,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1615  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1616*    Required  exhibits  in  connection  with  petition.  —  The 

petition,  accompanied  by  a  map  and  also  by  a  certified  copy  of  a  resolution 
of  the  highway  commissioners  of  the  highway  district  approving  and 
consenting  to  the  inclusion  and  annexation  shall  be  filed  with  the  clerk  of 
the  commissioners. 

History. 

I.C.,  §  40-1616,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1616  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1617.  Hearing  on  petition  —  Notice.  —  Upon  the  filing  of  peti- 
tions, the  commissioners  shall  fix  a  time  for  hearing  the  petition  and  shall 
cause  a  notice  to  be  published  in  accordance  with  the  provisions  of  section 
40-206,  Idaho  Code,  and  shall  describe  the  area  proposed  to  be  annexed  to 
the  highway  district. 

History. 

I.C.,  §  40-1617,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1617  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1618.  Objections  to  petition  —  Hearing.  —  Any  qualified  elector 
in  the  area  to  be  annexed,  and  any  qualified  elector  of  the  highway  district, 
may  file  objections  to  the  petition  and  may  be  heard  at  the  hearing. 
Objections  must  be  filed  prior  to  or  at  the  time  of  the  hearing. 
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History. 

I.C.,  §  40-1618,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1618  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1619.  Approval  or  rejection  of  petition.  —  Upon  the  hearing  of 
the  petition  the  commissioners  may  approve  or  reject  the  petition.  The 
commissioners,  upon  the  approval  of  the  highway  commissioners,  may 
modify  the  area  described  in  the  petition. 

History. 

I.C.,  §  40-1619,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1619  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1620,  Order  of  annexation.  —  If  the  commissioners  shall  find  that 
the  annexation  by  the  highway  district  is  for  the  best  interests  of  the 
highway  system  in  the  county,  then  the  commissioners  shall  order  that  the 
area,  or  any  modifications  of  it  made  by  the  commissioners,  shall  be  annexed 
to  the  highway  district,  and  an  order  shall  be  entered  in  the  minutes  of  the 
commissioners,  and  the  area  shall  then  constitute  and  be  a  part  of  the 
highway  district. 

History. 

I.C.,  §  40-1620,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1620  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1621.  Filing  of  certified  copies  of  order.  —  The  commissioners 
shall  cause  one  (1)  certified  copy  of  the  order  to  be  filed  for  record  in  the  office 
of  the  county  recorder  of  the  county  in  which  the  highway  district  is  situate, 
and  shall  transmit  a  certified  copy  of  the  order  to  the  highway  commission- 
ers of  the  highway  district  to  which  the  area  is  annexed. 

History. 

I.C.,  §  40-1621,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1621  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1622.  Effect  of  annexation.  —  The  area  annexed  to  the  highway 
district  shall  be  placed  by  the  highway  commissioners  of  the  district  into  the 
subdistrict  or  subdistricts  of  the  district  as  they  shall  determine  and  shall  be 
subject  to  taxation  for  the  payment  of  all  of  the  outstanding  obligations  of 
the  district  existing  at  the  time  of  annexation,  and  subject  to  taxation  as  all 
other  lands  of  the  district  for  the  operation  of  the  highway  system  of  the 
district. 

History. 

I.C.,  §  40-1622,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1622  was  repealed.  See  Prior 
Laws,  §  40-1601. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  P3d 
905  (2003). 

40-1623.  Contesting  proceedings  —  Time  limit.  —  After  the  order  of 
annexation  is  made  by  the  commissioners,  the  validity  of  the  proceedings 
shall  not  be  affected  by  any  defect  in  the  petition  or  in  the  number  or 
qualification  of  its  signers,  and  no  action  shall  be  commenced  or  maintained 
or  defense  made  affecting  the  validity  of  the  annexation  after  six  (6)  months 
from  and  after  the  making  and  entering  of  the  order  by  the  commissioners. 

History. 

I.C.,  §  40-1623,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1623  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1624.  Annexation  of  contiguous  territory,  —  Additional  territory 
adjoining  a  highway  district  and  lying  contiguous  with  and  within  one  (1)  or 
more  counties  may  be  added  to  and  be  included  in  the  district,  by  the 
affirmative  vote  of  a  majority  of  the  qualified  electors  of  the  additional 
territory  voting  on  the  question  at  an  election  held  for  that  purpose,  which 
vote  shall  be  taken  at  an  election  on  a  date  authorized  in  section  34-106, 
Idaho  Code.  Additional  territory  shall  not  be  annexed  to  or  included  in  the 
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district  unless  annexation  and  inclusion  shall  be  first  approved  by  the 
commissioners  of  the  county  in  which  the  area  proposed  to  be  annexed  is 
located  if  it  shall  be  deemed  to  be  in  the  best  public  interest,  and  by  the 
highway  district  commissioners  of  the  existing  district  by  resolution,  en- 
tered on  their  minutes  prior  to  the  election  on  the  question  of  annexation. 

History. 

I.C.,  §  40-1624,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  89,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  be  taken  either  at  a  general  or  a  special 

Former  §  40-1624  was  repealed.  See  Prior      election"  and  added  "on  a  date  authorized  in 
Laws,  §  40-1601.  section  34-106,  Idaho  Code." 

Amendments.  Effective  Dates. 

The  2009  amendment,  by  ch.  341,  in  the  Section  161  of  S.L.  2009,  ch.  341  provided 

first  sentence,  substituted  "which  vote  shall  that  the  act  should  take  effect  on  and  after 

be  taken  at  an  election"  for  "which  vote  may  January  1,  2011. 

40-1625.    Election  date  where  territory  lies  in  more  than  one 

county.  —  Where  territory  to  be  annexed  lies  in  more  than  one  (1)  county 
the  election  shall  be  held  on  the  same  day  as  it  is  mutually  determined  by 
agreement  between  the  commissioners  of  both  counties  concerned  on  a  date 
authorized  in  section  34-106,  Idaho  Code. 

History. 

I.C.,  §  40-1625,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  90,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  40-1625  was  repealed.  See  Prior  Section  161  of  S.L.  2009,  ch.  341  provided 

Laws,  §  40-1601.  that  the  act  should  take  effect  on  and  after 

Amendments.  January  1,  2011. 

The  2009  amendment,  by  ch.  341,  added  "on 
a  date  authorized  in  section  34-106,  Idaho 
Code." 

40-1626,  Petition  for  election  —  Election.  —  The  election  shall  be 
conducted  in  accordance  with  the  general  election  laws  of  the  state.  A 
petition  for  the  election  shall  be  initiated  by  not  less  than  twenty-five  (25) 
property  owners,  or  all  property  owners  if  there  are  less  than  twenty-five 
(25)  in  the  proposed  area  to  be  annexed.  The  proposed  area  to  be  annexed 
shall  be  set  forth  with  clarity  as  to  be  specifically  identified  by  a  map  of  the 
area.  The  petition  upon  being  signed  shall  be  submitted  to  the  commission- 
ers of  the  highway  district  and  to  the  commissioners  concerned.  The  petition 
shall,  within  thirty  (30)  days  after  presentment,  be  either  approved  or 
rejected  by  the  recorded  motion  of  the  commissioners  in  their  minutes.  Upon 
the  petition  being  approved  by  the  commissioners  of  the  county  in  which  the 
territory  or  a  part  is  situated  and  the  commissioners  of  the  highway  district, 
a  certified  copy  of  the  petition,  together  with  a  certified  copy  of  the  resolution 
of  the  highway  commissioners  approving  the  petition  for  annexation  and 
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with  the  proposed  election  precinct  boundaries  and  polling  place,  shall 
within  ten  (10)  days  be  transmitted  by  the  highway  commissioners  to  the 
county  clerk  of  the  county  or  counties,  in  which  the  territory  to  be  annexed 
lies.  The  commissioners  in  the  county  in  which  the  territory  lies  shall  then 
within  sixty  (60)  days  fix  a  time  for  the  election  on  a  date  authorized  in 
section  34-106,  Idaho  Code.  The  commissioners  and  county  clerk  shall  do  all 
things  necessary  for  the  holding  of  an  election  in  conformity  with  the 
general  election  laws  of  the  state.  Upon  the  election  being  had  the  result 
shall  be  canvassed,  declared  and  the  result  certified  by  the  commissioners. 

History. 

I.C.,  §  40-1626,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  91,  p.  993. 

STATUTORY  NOTES 

P™r  Laws-  provisions  of  section  40-206"  following  "elec- 
Former  §  40-1626  was  repealed.  See  Prior  tion"  and  inserted  "on  a  date  authorized  in 
Laws,  §  40-1601.  section  34-106";  and,  in  the  next-to-last  sen- 
Amendments.  iwe;Hdeleted  *as  sha11  be  applicable"  from 

The  2009  amendment,  by  ch.  341,  in  the 

section  catchline,  deleted  "special"  preceding  Effective  Dates. 

^election";  in  the  seventh  sentence,  deleted  Section  161  of  S.L.  2009,  ch.  341  provided 

"by  giving  notice  as  required  for  special  elec-  that  the  act  should  take  effect  on  and  after 

tions  by  publication  in  accordance  with  the  January  1,  2011. 

40-1627.  Majority  vote  required  approving  annexation  —  Action 
of  commissioners*  —  If,  after  canvassing  the  election,  a  majority  of  the 
qualified  electors  of  the  additional  territory  voting  are  in  favor  of  the 
annexation,  then  the  commissioners  must  order  that  the  additional  area 
shall  be  annexed  to  the  highway  district  and  an  order  shall  be  entered  in 
their  minutes,  and  the  area  shall  then  constitute  and  be  a  part  of  the 
highway  district.  Where  the  area  to  be  annexed  lies  in  a  county  other  than 
the  county  in  which  the  election  was  held,  duplicate  copies  of  the  result  of 
the  election,  copy  of  the  canvass  and  order  annexing  the  area  to  the  highway 
district  shall  be  immediately  transmitted  by  the  county  clerk  of  the  county 
in  which  the  election  was  held  to  the  county  clerk  of  the  county  in  which  the 
highway  district  lies,  and  shall  be  immediately  approved  by  the  commis- 
sioners and  recorded  in  their  minutes. 

History. 

I.C.,  §  40-1627,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1627  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40-1628.  Certification  by  commissioners  of  order  approving  an- 
nexation. —  The  commissioners  shall  file  one  (1)  certified  copy  of  the  order 
for  record  in  the  office  of  the  county  recorder  of  the  county  in  which  the 
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highway  district  is  situated,  and  shall  transmit  a  certified  copy  of  the  order 
to  the  commissioners  of  the  highway  district  of  which  the  area  is  annexed. 

History. 

I.C.,  §  40-1628,  as  added  by  1985,  ch.  253, 

§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1628  was  repealed.  See  Prior 
Laws,  §  40-1601. 

40- 1629,    Taxation  of  annexed  area  for  outstanding  obligations.  — 

Upon  annexation,  the  area  next  to  the  highway  district  shall  be  and  become 
a  part  of  it  and  shall  be  subject  to  taxation  for  the  payment  of  all  the 
outstanding  obligations  of  the  district  existing  at  the  time  of  annexation, 
and  be  subject  to  taxation  as  all  other  lands  of  the  district  for  the  operation 
of  the  highway  system  of  the  district. 

History. 

LC,  §  40-1629,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  62:33;  C.S.,  §  1525;  I.C.A.,  §  39-1539,  was 

Former  §  40-1629,  which  comprised  S.L.      repealed  by  S.L.  1949,  ch.  39,  §  1. 
1911,  ch.  55,  §  33;  am.  1912,  ch.  7,  §  1;  C.L. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist,  139  Idaho  65,  72  P.3d 

905  (2003). 

40-1630.    Payment  of  costs  of  election.  —  The  costs  of  the  election 
shall  be  paid  by  the  county  or  counties  conducting  the  election. 

History. 

I.C.,  §  40-1630,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  92,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  tuted  "shall  be  paid  by  the  county  or  counties 

Former  §  40-1630,  which  comprised  1911,      conducting  the  election"  for  "shall  be  paid  by 
ch   55    §  34,  p.  135;  reen.  C.L.  62:34;  C.S.,      the  highway  district  annexing  the  territory. 

I  ^J\\l  1 1 54°'  ^  reP8aled  ^      Effective  Dates. 

b.L.  1985,  en.  Zbd,  $  l.  Section  161  of  S.L.  2009,  ch.  341  provided 

Amendments.  that  the  act  should  take  effect  on  and  after 

The  2009  amendment,  by  ch.  341,  substi-      January  1,  2011. 
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JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  R3d 

905  (2003). 

40-1631, 40-1632.  Employers  liable  for  employee's  poll  tax  —  Deduc- 
tion from  salary  or  wages  —  Receipt  —  Exemptions 
from  tax  —  Reimbursement  of  employer.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  135.  reen.  C.L.  62:35,  62:36;  C.S.,  §§  1527, 

ihe  following  sections  were  repealed  by  159ft*  «™    1Q97  oh    i«  ^   01.  t  n  a  \&  on 

S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985:  }g?'  3^1542  '  P'       '  ^  §§  ™" 

40-1631,  40-1632.  1911,  ch.  55,  §§  35,  36,  p.  '  dy"1542' 

40-1633.  Apportionment  of  county  road  and  bridge  taxes.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  C.L.  62:37;  C.S.,  §  1529;  I.C.A.,  §  39-1543, 

This  section,  which  comprised  1911,  ch.  55,      was  repealed  by  S.L.  1963,  ch  290  §  29 
§  37,  p.  136;  am.  1915,  ch.  139,  p.  296;  reen. 

40-1634  —  40-1638.    Apportionment  in  particular  cases  —  Assessor 

to  furnish  assessed  valuation  —  Board  to  make  levy 

Creation  of  local  improvement  districts  —  Limitation 
on  levys  —  Penalties  —  Election  to  increase  levy  — 
Notice.  [Repealed.] 

STATUTORY  NOTES 

C  Thf  ™  8  N°teS'  *•  ,  40"1636*  LC"  §  4°-1636^  as  added  ^  1972, 

Ihe  following  sections  were  repealed  by      ch.  19,  §  1,  p.  25. 

S^n1,9^5;  °h  253'  §  lj  effective  July  1,  1985:  40-1637,  40-1638.  1923,  ch.  150  §U  2  d 

40-1634,  40-1635  1911,  ch.  55,  §§  38,  39,  p.      218;  I.CA,  §§  39-1547,  39-1548  '    '  P' 

137;  reen.  C.L.  62:38,  62:39;  C.S,  §§  1530 
1531;  I.C.A.,  §  39-1544,  39-1545. 

40-1639.    Apportionment  of  highway  district  taxes.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  LC.A.,  §  39-1550;  am.  1947,  ch.  87,  §  2,  p. 

This  section,  which  comprised  1911,  ch.  55,       147;  am.  1961,  ch.  34,  §  1,  p.  50,  was  repealed 
§  41,  p.  139;  reen.  C.L.,  62:41;  C.S.,  §  1534;      by  S.L.  1963,  ch.  290  §  29 
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40-1640  —  40-1678.    Highway  district  taxes  —  Bonds  of  municipali- 
ties —  Duties  of  county  assessor  —  Collection  of  taxes 

—  Liability  of  county  officials  —  Payment  of  money  to 
districts  —  Treasurer  of  district  —  Duties  —  Warrants 

—  Notice  —  Interest  —  Bonds  and  funding  bonds  — 
Security  —  Special  tax  districts  —  Cities,  towns  and 
villages  included  in  highway  districts  —  Jurisdiction 
of  districts  —  Disorganization  of  districts  —  Valida- 
tion of  irregularities  —  Budget  —  Fiscal  year  —  Fund 
balances  accumulation,  [Repealed,] 

STATUTORY  NOTES 


Compiler's  Notes. 

The  following  sections  were  repealed  by 
S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985: 

40-1640  to  40-1653.  1911,  ch.  55,  §§  42,  44 
to  46,  48  to  57,  p.  121;  reen.  C.L.  62:42,  62:44 
to  62:46,  62:48  to  62:57;  C.S.,  §§  1535, 1537  to 
1539,  1541  to  1550;  I.C.A.,  §§  39-1551,  39- 
1553  to  39-1565;  am.  1980,  ch.  61,  §  8,  p.  118. 

40-1654.  1911,  ch.  55,  §  58,  p.  144;  reen. 
CX.  62:58;  C.S.,  §  1551;  am.  1927,  ch.  262, 
§  16,  p.  546;  I.C.A.,  §  39-1566;  am.  1933,  ch. 
131,  §  3,  p.  201;  am.  1969,  ch.  71,  §  1,  p.  221; 
1980,  ch.  350,  §  19,  p.  887. 

40-1655.  1911,  ch.  55,  §  63,  p.  121;  com- 
piled and  reen.  CX.  62:63;  C.S.,  §  1556; 
I.C.A.,  §  39-1568. 

40-1656  to  40-1664.  1911,  ch.  55,  §  63a,  63d 
to  63k,  as  added  by  1911,  ch.  183,  subd.  63a, 
63d  to  63k,  p.  598;  reen.  CX.  62:63a,  62:63d  to 
62:63k;  C.S.,  §§  1557,  1560  to  1567;  I.C.A., 
§§  39-1569,  39-1572  to  39-1579. 

40-1665.  1911,  ch.  55,  §  64,  p.  121;  am. 
1917,  ch.  48,  §  1,  p.  108;  reen.  CX.  62:64; 
C.S.,  §  1568;  I.C.A.,  §  39-1580. 

40-1666.  1911,  ch.  55,  §  65,  p.  149;  reen. 
CX.  62:65;  C.S.,  §  1569;  I.C.A.,  §  39-1581. 


40-1667.  1913,  ch.  151,  §  1,  p.  520;  com- 
piled and  reen.  CX.  62:66;  C.S.,  §  1570; 
I.C.A.,  §  39-1582. 

40-1668.  1913,  ch.  151,  §  2,  p.  520;  reen. 
CX.  62:67;  C.S.,  §  1571;  I.C.A.,  §  39-1583. 

40-1669.  1927,  ch.  252,  §  10,  p.  418;  I.C.A., 
§  39-1610. 

40-1670.  1927,  ch.  252,  §  11,  p.  418;  I.C.A., 
§  39-1611. 

40-1671.  1927,  ch.  252,  §  12,  p.  418;  I.C.A., 
§  39-1612. 

40-1672. 1.C.,  §  40-1672,  as  added  by  1973, 
ch.  269,  §  1,  p.  564. 

40-1673. 1.C.,  §  40-1673,  as  added  by  1973, 
ch.  269,  §  2,  p.  564. 

40-1674. 1.C.,  §  40-1674,  as  added  by  1973, 
ch.  269,  §  3,  p.  564. 

40-1675.  LC,  §  40-1675,  as  added  by  1973, 
ch.  269,  §  4,  p.  564. 

40-1676. 1.C.,  §  40-1676,  as  added  by  1973, 
ch.  269,  §  5,  p.  564;  am.  1977,  ch.  91,  §  2,  p. 
185. 

40-1677. 1.C.,  §  40-1677,  as  added  by  1977, 
ch.  91,  §  3,  p.  185. 

40-1678. 1.C.,  §  40-1678,  as  added  by  1982, 
ch.  195,  §  1,  p.  522. 
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SECTION. 

40-1701.  Legislative  intent. 

40-1702.  Countywide  election  to  adopt 
method  of  secondary  highway 
administration  —  Procedure. 

40-1703.  Subsequent  elections. 

40-1704.  Districts  to  be  economically  work- 
able. 

40-1705.  Organization  of  countywide  high- 
way districts  —  Highway  dis- 
trict commissioners  —  Ap- 
pointment —  Terms  — 
Election. 

40-1706.  Adjustment  of  highway  district  bor- 
ders —  Notice  —  Hearing  — 
Decision  of  commissioners  — 
Appeal. 


SECTION. 

40-1707,  40-1708.  [Repealed.] 

40-1709.  Inventory  and  financial  statement 
of  dissolved  district  —  Dispo- 
sition of  property  and  obliga- 
tions of  dissolved  district  and 
county  road  departments. 

40-1710.  Apportionment  of  area  of  dissolved 
district  in  county  where  sev- 
eral highway  districts  exist. 
[Repealed.] 

40-1711.  Decennial  county  elections  for  new 
type  of  highway  administra- 
tion —  Exceptions.  [Repealed.] 

40-1712.  Highway  study  commission  —  Es- 
tablishment —  Membership. 
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40-1713.  Meeting  of  highway  study  commis-  plementation  of  option  —  Re- 

gion —  Selection  of  option  for  tention  of  existing  system. 

submission  —  Election  —  Im-      40-1714.  Expenses  of  election. 

40-1701.  Legislative  intent.  —  It  is  the  intent  of  the  legislature  in 
amending  this  chapter  to  declare  that  it  is  necessary  in  the  further 
promotion,  regulation,  control  and  administration  of  the  secondary  high- 
ways within  the  state  of  Idaho  for  the  electorate  to  adopt  a  secondary 
highway  system  at  the  county  level  and  for  the  elimination  of  impractical 
and  uneconomical  units  and  still  maintain  the  element  of  home  rule  and 
administration  of  secondary  highways  within  the  various  county  and 
highway  district  systems  exclusive  of  the  state  highway  system. 

History. 

I.C.,  §  40-1701,  as  added  by  1998,  ch.  415, 
§  1,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Another   former    §§  40-1701    to   40-1713,  Former  §  40-1701  was  amended  and  redes- 

which  comprised  C.S.,  §§  1503A  to  1503M,  as      ignated  as  §  40-1702  by  §  2  of  SX.  1998,  ch. 
added  by  1931,  ch.  33,  §  1,  p.  69;  I.C.A.,      415. 
§§  39-1701  to  39-1713;  am.  1941,  ch.  55,  §§  2, 
3,  p.  113,  were  repealed  by  S.L.  1985,  ch.  253, 
§  1,  effective  July  1,  1985. 

JUDICIAL  DECISIONS 

Cited  in:  Daugharty  v.  Post  Falls  Hwy. 
Dist.,  134  Idaho  731,  9  P.3d  534  (2000). 

40-1702.  Countywide  election  to  adopt  method  of  secondary 
highway  administration  —  Procedure.  —  (1)  In  any  county  where 
there  is  a  petition  for  an  election  to  adopt  a  new  method  of  administration 
of  the  secondary  highways  in  the  county,  the  procedure  outlined  in  this 
chapter  shall  be  followed. 

(2)  The  petitions  signed  by  five  percent  (5%)  of  the  qualified  voters  or 
twenty-five  (25)  persons,  whichever  is  greater,  of  each  highway  district  and 
the  area  served  by  a  county  road  department,  where  applicable,  within  the 
county  may  be  filed  with  the  county  clerk  and  upon  the  commissioners 
finding  that  the  petitions  have  been  properly  signed  and  filed,  cause  the 
formation  of  a  local  highway  study  commission  as  provided  in  section 
40-1712,  Idaho  Code,  prior  to  submitting  the  matter  to  vote  of  the  entire 
county  at  the  next  general  election,  providing  that  the  next  general  election 
is  not  less  than  one  hundred  eighty  (180)  days  from  the  filing  of  the 
petitions.  All  of  the  laws  of  the  state  relating  to  holding  of  elections  at  the 
county  level  shall  apply  to  the  holding  of  the  election  and  the  notice  of 
election  shall  notify  the  electors  of  the  issues  to  be  voted  upon  at  the 
election,  and  publication  of  a  notice  shall  be  in  accordance  with  the 
provisions  of  title  34,  Idaho  Code.  Public  hearings  within  the  county  shall  be 
held,  as  deemed  advisable,  by  the  highway  study  commission. 
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(3)  The  election  shall  be  conducted  in  such  a  manner  that  the  vote  is 
canvassed  separately  in  each  of  the  existing  highway  districts  and  the  area 
served  by  a  county  road  department,  where  applicable. 

(4)  The  county  clerk  in  the  notice  of  election  shall  indicate  polling  places 
as  designated  by  the  county  commissioners  for  each  precinct  and/or  district, 
as  appropriate,  to  adequately  provide  for  the  vote  at  the  election.  Every 
qualified  elector  of  the  county  may  vote. 

(5)  The  vote  shall  be  canvassed  by  the  county  board  of  canvassers  within 
the  time  specified  in  chapter  12,  title  34,  Idaho  Code. 

History.  §  2,  p.  586;  am.  and  redesig.  1998,  ch.  415, 

I.C.,  §  40-1701,  as  added  by  1985,  ch.  253,      §  2,  p.  1307;  am.  2009,  ch.  341,  §  93,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  cinct";  and  rewrote  subsection  (5),  which  for- 

Another  former  §  40-1702  was  repealed.      merly  read:  "The  vote  shall  be  canvassed  by 

See  Prior  Laws,  §  40-1701.  the  commissioners  within  five  (5)  days  of  the 

Amendments.  election." 

The  2009  amendment,  by  ch.  341,  in  the 

next-to-last  sentence  in  subsection  (2),  de-  Compiler's  Notes. 

leted  "except  as  may  be  specifically  modified  This  section  was  formerly  compiled  as  §  40- 

in  this  chapter"  following  the  first  occurrence  1701. 

of  "election"  and  substituted  "and"  for  "In  Former  §  40-1702  was  amended  and  redes- 
addition  to  other  requirements  of  law"  and  ignated  as  §  40-1703  by  §  3  of  S.L.  1998,  ch. 
"title  34,  Idaho  Code"  for  "section  40-206,  415, 
Idaho  Code";  in  subsection  (4),  substituted 
"county  clerk"  for  "commissioners"  and  "shall  Effective  Dates. 

indicate  polling  places  as  designated  by  the  Section  161  of  S.L.  2009,  ch.  341  provided 

county  commissioners  for  each  precinct"  for  that  the  act  should  take  effect  on  and  after 

"shall  designate  polling  places  in  each  pre-  January  1,  2011. 

40-1703.  Subsequent  elections.  —  Another  election  may  be  similarly 
called  and  held  by  the  submission  of  petitions  as  provided  by  section 
40-1702,  Idaho  Code,  and  any  subsequent  election  shall  not  be  held  more 
often  than  six  (6)  years  after  the  holding  of  any  election  submitting  this 
question  to  the  vote  of  the  county. 

History.  §  2,  p.  586;  am.  and  redesig.  1998,  ch.  415, 

I.C.,  §  40-1702,  as  added  by  1985,  ch.  253,      §  3,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws.  Another  former  §  40-1703  was  amended 

Former  §  40-1703  was  repealed.  See  Prior  and  redesignated  as  §  40-1704  by  §  4  of  S.L. 
Laws,  §  40-1701.  1998,  ch.  415. 

Compiler's  Notes. 

This  section  was  formerly  compiled  as  §  40- 
1702. 

40-1704,  Districts  to  be  economically  workable.  —  Highway  dis- 
tricts organized  or  consolidated  from  existing  highway  districts  and  areas 
served  by  a  county  road  department,  where  applicable,  under  the  provisions 
of  this  chapter  shall  consist  of  areas  having  sufficient  mileage,  equipment, 
resources,  valuation  and  budget  to  be  considered  economically  workable. 


581  COUNTY  HIGHWAY  REORGANIZATION  40-1705 

The  county  commissioners  shall  organize  the  district(s)  with  regard  to 
geographical  locations  for  the  most  efficient  operation. 

History.  §  2,  p.  586;  am.  and  redesig.  1998,  ch.  415, 

I.C,  §  40-1703,  as  added  by  1985,  ch.  253,      §  4,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws.  Former  §  40-1704  was  amended  and  redes- 

Another  former  §  40-1704  was  repealed.  ignated  as  §  40-1705  by  §  5  of  S.L.  1998,  ch. 
See  Prior  Laws,  §  40-1701.  415 

Compiler's  Notes.  The  letter  "sM  enclosed  in  parentheses  so 

This  section  was  formerly  compiled  as  §  40-      appeared  in  the  law  as  enacted. 
1703. 

40-1705.  Organization  of  countywide  highway  districts  —  High- 
way district  commissioners  — Appointment  —  Terms  —  Election.  — 

(1)  Countywide  highway  districts  may  be  organized  under  the  laws  appli- 
cable to  highway  districts  and  for  county  highway  districts,  new  highway 
districts,  consolidated  or  enlarged  highway  districts,  and  the  number  of 
highway  commissioners  to  be  elected  shall  be  three  (3).  The  formation  of 
new  districts  shall  be  effected  by  the  commissioners  of  the  county  so  affected 
within  sixty  (60)  days  of  the  reorganization  election,  and  upon  the  determi- 
nation that  a  county  highway  system  shall  be  reorganized  as  a  countywide 
highway  district,  new  highway  districts,  consolidation,  enlargement  or 
other  modification,  the  original  highway  district  commissioners  shall, 
within  seventy  (70)  days  of  the  election,  be  appointed  by  the  governor.  Anew 
highway  district  shall  be  divided  by  the  commissioners  into  three  (3) 
subdistricts  as  nearly  equal  in  mileage,  market  value  for  assessment 
purposes,  and  population  as  practicable  under  the  circumstances,  for  the 
purpose  of  determining  each  highway  commissioner's  district,  and  each 
commissioner  for  a  highway  district  shall  represent  and  be  elected  or 
appointed  from  the  district  in  which  he  resides. 

(2)  Upon  appointment,  qualification  and  acceptance  of  duties  as  highway 
commissioners,  those  originally  appointed  shall,  by  lot,  determine  two  (2)  of 
the  original  appointed  highway  commissioners  who  shall  serve  for  terms  of 
original  appointment  for  two  (2)  years,  or  until  the  next  regular  election  for 
highway  commissioners.  The  remaining  highway  commissioner  shall  serve 
for  a  period  of  four  (4)  years,  or  until  the  next  succeeding  election  for 
highway  commissioners.  Thereafter,  the  highway  commissioners  elected 
shall  be  elected  for  four  (4)  year  terms  as  their  terms  expire,  thus  providing 
a  continuation  in  office  of  highway  district  commissioners,  and  providing  for 
the  staggered  election  of  the  commissioners  in  subsequent  elections. 

(3)  Laws  applicable  to  the  election  of  highway  commissioners  shall  apply 
to  the  conduct  of  highway  district  elections  throughout  the  county,  and  the 
election  for  highway  commissioners  shall  be  on  a  nonpartisan  basis. 

(4)  Where  a  countywide  highway  district,  new  highway  district,  or 
consolidated  or  enlarged  district  results  from  an  election  under  this  chapter, 
it  shall  be  the  duty  of  the  governor,  in  the  appointment  of  the  original 
highway  commissioners  for  the  county,  where  there  shall  have  been  in 
existence  at  the  time  of  the  creation  of  any  highway  districts  within  the 
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limits  of  the  county  to  appoint  whenever  practicable,  the  existing  highway 
commissioners  as  they  shall  qualify  by  residence  in  the  territorial  limits  of 
the  districts  of  the  newly  created  highway  district  as  a  highway  commis- 
sioner of  the  newly  created  highway  district  system.  County  commissioners, 
city  mayors  and  city  council  members  shall  not  be  eligible  to  hold  office  as  a 
highway  district  commissioner. 

History.  §  2,  p.  586;  am.  and  redesig.  1998,  ch.  415, 

I.C.,  §  40-1704,  as  added  by  1985,  ch,  253,      §  5,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws.  Former  §  40-1705  was  amended  and  redes- 

Another  former  §  40-1705  was  repealed.  ignated  as  §  40-1706  by  §  6ofS.L.  1998,  ch. 
See  Prior  Laws,  §  40-1701.  415. 

Compiler's  Notes. 

This  section  was  formerly  compiled  as  §  40- 

1704. 

40-1706.  Adjustment  of  highway  district  borders  —  Notice  — 
Hearing  —  Decision  of  commissioners  —  Appeal.  —  In  areas  where 
more  than  one  (1)  highway  district  exists  and  the  highway  districts  were 
organized  under  the  provisions  of  this  chapter,  the  commissioners  shall  have 
the  duty  and  obligation  from  time  to  time  as  shall  be  practical  and  for  the 
best  interests  of  the  countywide  administration  of  the  secondary  highway 
systems,  to  adjust  the  borders  of  the  highway  districts  coexisting  in  the 
county  as  shall  most  equitably  and  economically  permit  the  administration, 
operation  and  construction  of  the  secondary  highway  system  within  the 
county  Notice  of  a  proposal  to  change  the  boundaries  of  the  highway 
districts  within  the  county  shall  be  given  by  the  commissioners  through  the 
county  clerk  to  the  districts  affected  and  notice  shall  be  published  in 
accordance  with  the  provisions  of  section  40-206,  Idaho  Code.  At  the  hearing 
any  person  objecting  may  be  heard  in  opposition,  and  upon  the  closing  of  the 
hearing,  the  commissioners  shall  within  ten  (10)  days  after  the  hearing, 
notify  the  districts  affected  of  their  decision,  and  any  district  aggrieved  by 
the  decision  shall  have  the  right  through  its  highway  commissioners  to 
appeal  the  decision  directly  to  the  district  court  of  the  county  in  which  the 
district  lies.  Matters  referred  to  the  district  court  on  appeal  shall  be 
submitted  by  petition  for  hearing  within  twenty  (20)  days  of  the  announce- 
ment of  the  decision  of  the  commissioners  and  the  matter  disposed  of  by  the 
district  court  by  reversal  or  approval.  Failure  to  diligently  prosecute  the 
matter  before  the  district  court  shall  justify  the  district  court  in  dismissing 
the  appeal  without  hearing. 

History.  §  2,  p.  586;  am,  and  redesig.  1998,  ch.  415, 

I.C.,  §  40-1705,  as  added  by  1985,  ch.  253,      §  6,  p.  1307. 
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STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  40-1706,  which  comprised  I.C.,  This  section  was  formerly  compiled  as  §  40- 

§  40-1706,  as  added  by  1985,  ch.  253,  §  2,  p.      1705. 
586,  was  repealed  by  S.L.  1998,  ch.  415,  §  7, 
effective  July  1,  1998. 

Another  former  §  40-1706  was  repealed. 
See  Prior  Laws,  §  40-1701. 

40-1707,  40-1708.  Dissolution  of  district  in  existence  at  time  of 
option  election  —  Payment  of  expenses  of  local  option 
elections.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  §§  40-1707  and  40-1708,  as  added  by  1985, 

Former  §§  40-1707  and  40-1708  were  re-  ch.  253,  §  2,  p.  586,  were  repealed  by  S.L. 
pealed.  See  Prior  Laws,  §  40-1701.  1998,  ch.  415,  §  7,  effective  July  1,  1998. 

Compiler's  Notes. 

These    sections,    which    comprised    I.C., 

40-1709.  Inventory  and  financial  statement  of  dissolved  district 
—  Disposition  of  property  and  obligations  of  dissolved  district  and 
county  road  departments.  —  (1)  Upon  an  election  being  held  under  the 
provisions  of  this  chapter  and  an  option  being  chosen,  all  affected  highway 
districts  and  the  county  road  department,  where  applicable,  shall  prepare 
and  file  with  the  county  commissioners  an  inventory  of  all  machinery, 
buildings,  lands  and  property  of  every  kind  and  nature  and  financial 
statement  not  later  than  ten  (10)  days  subsequent  to  the  canvass  of  the 
election. 

(2)  Title  to  all  machinery,  buildings,  lands  and  property  of  every  kind  and 
nature,  belonging  to  each  affected  highway  jurisdiction  shall  immediately 
upon  the  dissolution  of  the  district  and  county  road  department  without 
further  conveyance,  be  vested  in  the  county  commissioners  as  custodians 
and  be  delivered  to  the  succeeding  operational  unit  as  soon  as  practicable. 
The  succeeding  unit  shall  be  liable  for  any  and  all  unliquidated  obligations 
of  the  dissolved  highway  districts  and  county  road  department. 

History. 

I.C.,  §  40-1709,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  415,  §  8,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1709  was  repealed.  See  Prior 
Laws,  §  40-1701. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  R3d 

905  (2003). 
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Decisions  Under  Prior  Law 

Application.  did  not  by  operation  of  law  receive  title  to  land 
A  former  similar  section  regarding  the  dis-  and  a  building  owned  by  the  county  and 
position  of  property  of  a  dissolved  district  was  previously  used  by  the  county  road  depart- 
not  intended  to  embrace  county  owned  prop-  ment  Worley  Hwy.  Dist.  v.  Kootenai  County, 
erty  previously  used  by  county  road  depart-  98  Idaho  925,  576  R2d  206  (1978). 
ments,  and,  accordingly,  a  highway  district 

40-1710.    Apportionment  of  area  of  dissolved  district  in  county 
where  several  highway  districts  exist.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  1710,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

Former  §  40-1710  was  repealed.  See  Prior      was  repealed  by  S.L.    1998,   ch.   415,   §  7, 
Laws,  §  40-1701.  effective  July  1,  1998. 

Compiler's  Notes. 

This  section,  which  comprised  I.C.,  §  40- 

40-1711.    Decennial  county  elections  for  new  type  of  highway  ad- 
ministration —  Exceptions.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  1711,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

Former  §  40-1711  was  repealed.  See  Prior      was  repealed  by  S.L.  1986,  ch.  98,  §  1. 

Laws,  §  40-1701. 

Compiler's  Notes. 
This  section,  which  comprised  I.C.,  §  40- 

40-1712.  Highway  study  commission  —  Establishment  —  Mem- 
bership. —  In  each  county  required  to  conduct  an  election  under  the 
provisions  of  section  40-1702,  Idaho  Code,  there  shall  be  established  a  local 
highway  study  commission.  The  local  highway  study  commission  in  each 
county  shall  be  composed  as  follows: 

(1)  One  (1)  member  shall  be  appointed  by  the  highway  district  commis- 
sioners of  each  highway  district  within  the  county; 

(2)  The  mayor  of  the  city  with  the  largest  population  within  the  county 
shall  appoint  one  (1)  member; 

(3)  The  chairman  of  the  county  commissioners  shall  appoint  a  county 
commissioner  as  one  (1)  member  and  that  member  will  serve  as  chairman  of 
the  commission. 

History. 

I.C.,  §  40-1712,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  415,  §  9,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1712  was  repealed.  See  Prior 
Laws,  §  40-1701. 
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40-1713.  Meeting  of  highway  study  commission  —  Selection  of 
option  for  submission  —  Election  —  Implementation  of  option  — 
Retention  of  existing  system,  —  (1)  The  highway  study  commission 
shall  meet  at  the  county  courthouse,  at  the  call  of  the  chairman,  no  later 
than  one  hundred  fifty  (150)  days  prior  to  the  election  called  for  by  this 
chapter.  At  that  meeting,  or  at  any  other  meetings  as  may  be  necessary  to 
make  the  decision,  the  commission  shall  analyze  the  options  for  adminis- 
tration for  the  county's  secondary  highways. 

(2)  The  options  for  the  administration  of  the  county's  secondary  highways 
are  as  follows: 

(a)  To  establish  a  countywide  highway  system  for  the  administration  of 
the  secondary  highway  system  of  the  entire  county,  exclusive  of  those 
highways  and  streets  within  cities,  with  functioning  street  departments, 
by  county  commissioners; 

(b)  To  establish  a  single  countywide  highway  district  for  the  administra- 
tion of  the  secondary  highway  system  of  the  entire  county,  exclusive  of 
those  highways  and  streets  within  cities  with  functioning  street  depart- 
ments, independent  of  the  administration  of  the  county  commissioners; 
and 

(c)  For  the  division  of  the  county  into  not  more  than  four  (4)  highway 
districts  for  the  administration  of  the  secondary  highways  of  the  county, 
exclusive  of  those  highways  and  streets  within  cities,  with  functioning 
street  departments,  independent  of  the  county  commissioners. 

(3)  The  highway  study  commission  will,  at  least  ninety  (90)  days  prior  to 
the  election,  select  one  (1)  of  those  options  for  submission  to  the  electorate 
at  the  election.  The  question  to  be  submitted  to  the  electorate  shall  be 
substantially  as  follows: 

For  the  purpose  of  administering  the  secondary  highway  system  of  ... . 
County,  shall  the  county ? 

Yes.... 
No  .... 

(4)  If  a  majority  of  the  voters  casting  votes  in  each  of  the  highway 
districts  and  the  area  served  by  the  county  road  department,  where 
applicable,  approve  the  proposal  submitted,  the  commissioners  shall  imple- 
ment the  option  selected  as  provided  by  this  chapter. 

(5)  If  the  proposal  is  defeated  by  the  voters  casting  votes  in  each  of  the 
highway  districts  and  the  area  served  by  the  county  road  department,  where 
applicable,  the  county  shall  retain  its  current  system  for  the  administration 
of  its  secondary  highways. 

History. 

I.C.,  §  40-1713,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  415,  §  10,  p.  1307. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1713  was  repealed.  See  Prior 
Laws,  §  40-1701. 
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40-1714.  Expenses  of  election.  —  In  all  counties  where  elections  are 
held  under  the  provisions  of  this  chapter,  commissioners  shall  pay  expenses 
of  the  elections  from  the  election  fund  of  the  county. 

History. 

I.C.,  §  40-1714,  as  added  by  1998,  ch.  415, 
§  11,  p.  1307;  am.  2009,  ch.  341,  §  94,  p.  993. 

STATUTORY  NOTES 


Prior  Laws. 

Former  §  40-1714,  which  comprised  C.S., 
§  1503-N,asaddedbyl931,ch.33,§  l,p.69; 
I.C.A.,  §  39-1714,  was  repealed  by  S.L.  1985, 
ch.  253,  §  1,  effective  July  1,  1985. 

Amendments. 

The  2009  amendment,  by  ch.  341,  in  the 
section  catchline,  deleted  "Proration  to  sys- 
tems —  Appeals"  from  the  end;  and,  in  text, 


substituted  "election  fund"  for  "general  fund" 
and  deleted  the  last  two  sentences,  which 
dealt  with  proration  of  expenses  and  appeals 
procedure. 

Effective  Dates. 

Section  161  of  S.L.  2009,  ch.  341  provided 
that  the  act  should  take  effect  on  and  after 
January  1,  2011. 


CHAPTER  18 
DISSOLUTION  OF  HIGHWAY  DISTRICTS 


SECTION. 

40-1801.  Districts  subject  to  dissolution. 

40-1802.  Petition  for  dissolution  —  Contents. 

40-1803.  Order  for  hearing  upon  petition. 

40-1804.  Notice  of  petition  and  hearing. 

40-1805.  Hearing  —  Order  for  election. 

40-1806.  Election  officers  —  Notice  of  elec- 
tion. 

40-1807.  Qualifications  of  voters. 

40-1808.  Conduct  of  elections. 

40-1809.  Counting  votes  —  Canvass  -—  Order 
of  dissolution. 

40-1810.  Expenses  of  dissolution  —  How 
borne  and  paid. 

40-1811.  Disposition  of  surplus  funds  and 
property  of  dissolved  system 
or  district. 

40-1812.  Provision  for  payment  of  current 
claims. 

40-1813.  Dissolution  of  district  situated  in 
two  or  more  counties. 

40-1814.  Districts  in  two  or  more  counties  — 
Provision  for  payment  of  in- 
debtedness upon  dissolution. 


SECTION. 

40-1815.  Jurisdiction  of  property  of  dissolved 
district  situated  in  two  or 
more  counties. 

40-1816.  Control  of  bridges  and  highways  of 
dissolved  district. 

40-1817.  Limitation  on  new  proceedings  for 
dissolution. 

40-1818.  Validity  of  outstanding  obligations. 

40-1819.  Acts  and  proceedings  established  or 
commenced  before  chapter 
takes  effect  not  affected. 

40-1820.  Continuance  in  service  of  employees 
of  dissolved  system  or  district, 

40-1821.  No  district  dissolved  until  succeed- 
ing operational  unit  in  exist- 
ence. 

40-1822.  Indebtedness  prior  to  consolidation 
—  Liability  of  property  in 
former  districts.  [Repealed.l 


40-1801.  Districts  subject  to  dissolution.  —  Any  highway  district  of 
the  state,  except  a  single  countywide  highway  district  formed  pursuant  to 
chapter  14,  title  40,  Idaho  Code,  may  be  dissolved  as  provided  in  this 
chapter.  Sections  40-1806  through  40-1821,  Idaho  Code,  shall  apply  to  any 
election  and  process  for  dissolution  of  a  single  countywide  highway  district. 

History. 

I.C.,  §  40-1801,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2004,  ch.  361,  §  2,  p.  1081. 
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STATUTORY  NOTES 

Prior  Laws.  §§  39.1301  to  39-1821,  were  repealed  by  S  L 

Former  §§  40-1801  to  40-1821,  which  com-  1985,  ch.  253,  §  1,  effective  July  1,  1985.  " 
prised  1931,  ch.  224,  §§  1-21,  p.  449;  I.C.A., 

RESEARCH  REFERENCES 
C.J.S.  —  39A  C.J.S.,  Highways,  §  151. 

40-1802.  Petition  for  dissolution  —  Contents.  —  All  proceedings  for 
the  dissolution  of  highway  districts  shall  be  initiated  by  a  petition  of 
twenty-five  (25)  or  more  qualified  electors  of  the  district,  addressed  to  the 
commissioners  of  the  county  in  which  the  district  is  situate,  and  which  shall 
concisely  state  the  grounds  or  reasons  for  the  dissolution  and  contain  a 
request  for  a  hearing  of  the  petition. 

History. 

I.C,  §  40-1802,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1802  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1803.  Order  for  hearing  upon  petition.  -  The  petition  shall  be 
hied  with  the  clerk  of  the  commissioners  and  at  its  next  regular  meeting  or 
at  any  special  meeting  called  for  that  purpose,  and  the  commissioners  shall 
by  an  order  fix  a  time  and  place  for  the  hearing  of  the  petition,  which  time 
shall  not  be  less  than  twenty-one  (21)  days  from  and  after  the  date  of  the 
first  publication  of  the  notice  of  the  petition  and  hearing. 

History. 

I.C,  §  40-1803,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1803  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1804.  Notice  of  petition  and  hearing.  —  The  commissioners  shall 
require  their  clerk  to  cause  a  notice  to  be  published  in  accordance  with  the 
provisions  of  section  40-206,  Idaho  Code,  setting  forth  that  a  petition  has 
been  filed,  the  prayer  of  the  petition  and  notice  of  the  time  and  place  when 
and  where  the  petition  will  be  heard,  and  further  notice  that  any  elector  of 
the  district  may,  prior  to  or  at  the  time  of  the  hearing,  file  with  the  clerk 
written  objections  to  the  proposed  dissolution. 
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History. 

I.C.,  §  40-1804,  as  added  by  1985,  ch.  253, 

§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1804  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1805.  Hearing  —  Order  for  election.  —  At  the  time  and  place 
specified  in  the  notice,  the  commissioners  shall  proceed  to  consider  the 
petition  and  all  written  objections  to  it,  and  shall  hear  all  persons  in  relation 
to  it,  and  shall  hear  or  take  testimony  as  may  be  offered  or  as  they  desire. 
Upon  the  conclusion  of  the  hearing  which  may  be  continued  from  day  to  day, 
if  the  commissioners  determine  that  the  district  ought  to  be  dissolved  and 
that  the  dissolution  would  be  to  the  best  interest  of  the  district,  it  shall  enter 
an  order  directing  that  the  question  of  dissolution  of  the  district  be 
submitted  to  the  qualified  electors  of  the  district  at  an  election  to  be  held  on 
the  date  authorized  in  section  34-106,  Idaho  Code,  which  is  not  less  than 
thirty  (30)  days  from  and  after  the  order. 

History. 

I  C    §  40-1805,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  95,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  Code>  which  is"  and  deleted  "n0J  more  than 

Former  §  40-1805  was  repealed.  See  Prior      sixty  (60)"  following  "thirty  (30)." 

Laws,  §  40-1801.  Effective  Dates. 

Amendments  Section  161  of  S.L.  2009,  ch.  341  provided 

The  2009  amendment,  by  ch.  341,  inserted  that  the  act  should  take  effect  on  and  after 

"on  a  date  authorized  in  section  34-106,  Idaho  January  1,  2011. 

JUDICIAL  DECISIONS 

Analysis 

Best  interest  of  district. 
Standing. 

Best  Interest  of  District                  .  Dist  v.  Bd   of  County  Comm'rs,  138  Idaho 

County  commissioners  did  not  err  in  hold-  887,  71  P.3d  1034  (2003). 

ing  a  highway  district  should  dissolve  because  g^ding. 

the  "best  interest  of  district"  was  considered  Highway  district  clearly  had  standing  to 

something  more  than  just  the  corporate  entity  appeal  a  board  of  county  commissioner's  deci- 

and  meant  taking  into  account  consideration  sion  to  dissolve  it,  the  possible  effect  upon  the 

of  sreographical  area  and  the  interests  of  per-  highway  district  was  apparent  in  that  it  could 

sons  the  district  was  intended  to  serve;  how-  have  been  destroyed^  Sandpoint  Inde£  High- 

ever,  the  city  could  not  be  the  highway  dis-  way  Dist.  v   Bd.  f  County  Commrs,  138 

trict's  successor.  Sandpoint  Indep.  Highway  Idaho  887,  71  P.3d  1034  (2003). 

40-1806.  Election  officers  —  Notice  of  election.  —  The  county  clerk 
shall  appoint  judges  for  the  election,  to  be  chosen  from  the  electors  of  the 
district  and  the  county  commissioners  shall  by  order  establish  polling 
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40-1808 


places.  The  county  clerk  shall  publish  notice  of  the  election  in  accordance 
with  the  provisions  of  section  34-1406,  Idaho  Code.  The  notice  shall  state  the 
purpose  of  the  election  and  the  polling  places. 

History. 

I.C.,  §  40-1806,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  96,  p.  993. 

STATUTORY  NOTES 

Prior  Laws,  Effective  Dates 

LawTTr40^48°0118°6  ^  ^^  **  ***  Section  161  of  ^  2009>  ch-  341  provided 

Amendments.    "  £***  f*^*  take  effeCt  0n  and  after 

The  2009  amendment,  by  ch.  341,  rewrote  danUary  *>  Z0U' 
the  section  to  the  extent  that  a  detailed  com- 
parison is  impracticable. 

40-1807.  Qualifications  of  voters.  —  Any  person  residing  in  the 
district  possessing  the  qualifications  required  by  law  for  a  voter  at  any 
general  election  of  the  state  shall  be  entitled  to  vote  in  the  election. 

History, 

I.C.,  §  40-1807,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1807  was  repealed.  See  Prior 
Laws,  §  40-1801. 

RESEARCH  REFERENCES 

Am.  Jur.  —  25  Am.  Jur.  2d,  Elections, 
§  275  et  seq. 

40-1808.  Conduct  of  elections.  —  (1)  The  polls  in  all  elections  shall  be 
presided  over  by  the  judges  and  clerks  appointed  by  the  county  clerk. 

(2)  All  elections  shall  be  conducted  in  accordance  with  the  provisions  of 
title  34,  Idaho  Code. 

History. 

I.C.,  §  40-1808,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  97,  p.  993.  ' 

STATUTORY  NOTES 

Prior  Laws.  the  section  to  the  extent  that  a  detailed  corn- 

former  §  40-1808  was  repealed.  See  Prior      parison  is  impracticable. 
Laws,  §  40-1801.  Effective  Dates. 

Amendments  .uSfcti!on  1611ofSX-  2009>  ch-  341  Provided 

ti,«  onnn  j        *    *       i     « .  tnat  tne  act  should  take  effect  on  and  after 

The  2009  amendment,  by  ch.  341,  rewrote      January  1,  2011. 


40-1809 
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40-1809.    Counting  votes  —  Canvass  —  Order  of  dissolution.  — 

Immediately  following  the  close  of  the  polls  at  the  time  specified  in  the 
notices  of  election  the  votes  shall  be  counted  in  accordance  with  the 
provisions  of  title  34,  Idaho  Code.  The  board  of  county  commissioners  shall 
canvass  the  returns  as  provided  in  chapter  12,  title  34,  Idaho  Code,  and  in 
the  event  a  majority  of  the  votes  cast  in  the  district  are  in  favor  of 
dissolution,  the  county  commissioners  shall  immediately  make  and  enter  an 
order  declaring  the  district  dissolved. 

History. 

I.C.,  §  40-1809,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  98,  p.  993. 

STATUTORY  NOTES 

Prior  Laws  Effective  Dates. 

Former  §  40-1809  was  repealed.  See  Prior  Section  161  of  S.L.  2009,  ch.  341  provided 

Laws,  §  40-1801.  that  the  act  should  take  effect  on  and  after 

Amendments.  January  1,  2011. 

The  2009  amendment,  by  ch.  341,  rewrote 
the  section  to  the  extent  that  a  detailed  com- 
parison is  impracticable. 

RESEARCH  REFERENCES 

Am.  Jur.  —  26  Am.  Jur.  2d,  Elections, 

§  356etseq. 

40-1810.    Expenses  of  dissolution  —  How  borne  and  paid.  —  All 

expenses  of  proceedings  to  dissolve  highway  districts,  including  the  posting 
and  publication  of  notices  of  hearings  on  the  petitions  and  of  the  election,  the 
printing  of  ballots  and  compensation  of  judges  and  clerks  of  election,  shall  be 
borne  by  the  county. 

History. 

I  C    §  40-1810,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2009,  ch.  341,  §  99,  p.  993. 

STATUTORY  NOTES 

Prior  Laws.  penses   incurred   with   the   defeating   of  a 

Former  §  40-1810  was  repealed.  See  Prior      proposal  to  dissolve. 

Laws,  §  40-1801. 

Effective  Dates. 
Amendments.  Section  161  of  S.L.  2009,  ch.  341  provided 

The  2009  amendment,  by  ch.  341,  substi-      that  the  act  should  take  effect  on  and  after 
tuted  "highway  district"  for  "county"  and  de-      january  1,  2011. 
leted  the  last  sentence,  which  dealt  with  ex- 

40-1811.  Disposition  of  surplus  funds  and  property  of  dissolved 
system  or  district.  -  (1)  After  final  payment  of  all  expenses  of  proceed- 
ings in  relation  to  dissolution  and  of  all  legal  claims,  liabilities,  bonded  and 
other  indebtedness  of  the  dissolved  highway  district,  and  after  liquidation 
and  winding  up  of  the  affairs  of  the  district,  all  surplus  moneys  of  the 
dissolved  highway  district  remaining  in  the  special  fund  of  the  dissolved 
district  shall  immediately  be  delivered  to  the  treasurer  of  the  succeeding 
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operational  unit.  Title  to  all  machinery,  buildings,  lands,  and  property  of 
every  kind  and  nature  belonging  to  the  dissolved  system  or  district  shall 
immediately  upon  entry  of  the  order  of  dissolution,  and  without  further 
conveyance,  be  vested  in  the  succeeding  operational  unit. 

(2)  No  city  whose  incorporated  limits  lie  wholly  or  partially  within  the 
boundaries  of  a  dissolved  highway  district  shall  be  entitled  to  receive  any 
share  of  the  moneys  of  the  dissolved  highway  district. 

History. 

I.C.,  §  40-1811,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1811  was  repealed.  See  Prior 
Laws,  §  40-1801. 

JUDICIAL  DECISIONS 

Successor  Entity.  city  cannot  be  the  successor  to  a  highway 

This  section  does  not  prescribe  where  the  district.  Sandpoint  Indep.  Highway  Dist.  v. 

money  would  go  if  not  to  the  successor  but  a  Bd.  of  County  Comm'rs,  138  Idaho  887,  71 

plain  reading  of  the  statute  indicates  that  a  P. 3d  1034  (2003). 

40-1812.  Provision  for  payment  of  current  claims.  —  As  a  part  of 
the  proceedings  of  and  order  for  dissolution  of  a  district,  the  commissioners 
shall  make  a  determination,  so  nearly  as  may  be  done,  of  the  total 
indebtedness  of  the  dissolved  district,  including  bonded,  funded  bond,  and 
all  warrant  indebtedness,  both  as  to  registered  and  floating  warrants,  and 
current  indebtedness  of,  or  claims  against,  the  district.  They  shall  likewise 
determine  the  amount  of  funds  on  hand  belonging  to  the  dissolved  district, 
and  shall  estimate  the  revenue  to  be  derived  from  sale  of  district  property, 
from  uncollected  taxes  or  assessments  levied  or  assessed  in  the  district,  and 
the  amount  of  highway  users'  funds  as  the  highway  district  would  be 
entitled  to  receive  from  the  county  in  which  the  district  is  situated  had  the 
district  not  been  dissolved.  From  that  determination,  the  commissioners 
shall  compute  the  probable  amount  of  money  which  may  be  applied  in 
payment  of  current  indebtedness  of  the  dissolved  district  and  shall  order 
and  provide  for  the  manner  in  which  current  claims  against  the  district 
shall  be  presented  to  the  commissioners  for  allowance  and  payment  by 
warrants  drawn  against  the  special  fund  of  the  district  in  the  county 
treasury. 

History. 

I.C.,  §  40-1812,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1812  was  repealed.  See  Prior 
Laws,  §  40-1801. 
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40-1813,    Dissolution  of  district  situated  in  two  or  more  counties. 

—  When  any  highway  district  is  to  be  dissolved,  situate  in  two  (2)  or  more 
counties,  the  commissioners  of  the  county  whose  county  seat  is  situated 
most  nearly  to  the  geographical  center  of  the  district,  shall  have  jurisdiction 
of  the  dissolution  of  the  district  and  the  same  procedure,  including  notices 
and  elections,  shall  be  followed  as  provided  in  this  chapter  and  chapter  17 
of  this  title,  for  dissolution  of  highway  districts  situated  in  one  (1)  county. 
Meetings  shall  be  had  at  the  county  seat  of  the  county  having  jurisdiction  of 
the  dissolution  of  the  highway  district  before  a  joint  session  of  the  commis- 
sioners from  all  the  counties  affected  by  the  dissolution.  The  commissioners 
of  the  counties  affected  shall  cause  to  be  made  and  entered  an  order  for 
notice,  election,  and  for  the  dissolution  and  winding  up  of  the  affairs  of  the 
highway  district  and  specifying  when  the  same  shall  be  dissolved,  and  the 
succeeding  operational  unit,  if  any. 

History. 

I.C.,  §  40-1813,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1813  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1814.  Districts  in  two  or  more  counties  —  Provision  for  pay- 
ment of  indebtedness  upon  dissolution.  —  The  commissioners  of  the 
county  in  which  the  petitions  for  dissolution  are  filed,  shall  determine  the 
indebtedness  of  the  entire  district  and  shall  provide  for  the  payment  of  the 
indebtedness  out  of  district  funds  on  hand,  or  to  be  raised  by  special  levies, 
levied  by  the  county,  and  shall  be  certified  to  the  clerk  of  the  commissioners 
of  each  of  the  counties  in  which  is  situated  any  part  of  the  dissolved  district, 
and  an  ad  valorem  tax  shall  be  levied  and  imposed  by  each  of  the  counties 
upon  property  of  the  district  as  may  be  within  the  county.  The  tax  shall  be 
collected,  and  not  less  than  quarterly,  be  remitted  to  the  treasurer  of  the 
county  where  the  petitions  are  filed,  to  be  applied  in  payment  of  the 
indebtedness  of  the  dissolved  district. 

History. 

I.C.,  §  40-1814,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1814  was  repealed.  See  Prior 
Laws,  §  40-1801. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist,  139  Idaho  65,  72  R3d 
905  (2003). 
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40-1815.  Jurisdiction  of  property  of  dissolved  district  situated  in 
two  or  more  counties.  —  The  succeeding  operational  unit  of  the  county  in 
which  the  proceedings  for  the  dissolution  of  highway  districts,  situated  in 
two  (2)  or  more  counties  are  had,  or  the  commissioners  of  the  county  or 
counties  wherein  the  district  was  situate  shall,  after  the  order  of  dissolution, 
have  exclusive  jurisdiction  over  all  of  the  property,  business  and  affairs  of 
the  dissolved  district,  whether  situate  in  the  county  or  not,  including  the 
power  to  issue  funding  bonds  against  the  whole  territory  of  the  district  for 
the  payment  of  funding  of  bonds,  warrants,  and  for  other  indebtedness  of  the 
district  when  funds  for  payment  cannot  be  secured  by  current  taxation. 

History. 

I.C.,  §  40-1815,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1815  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1816.  Control  of  bridges  and  highways  of  dissolved  district.  — 
From  and  after  the  entry  of  the  order  for  dissolution  of  any  highway  district, 
the  commissioners  of  the  county  where  the  district  was  situate,  or  the 
succeeding  operational  unit,  shall  have  the  same  control  over  all  bridges  and 
highways  of  the  district  situate  in  the  county,  as  was  or  is  vested  in  the 
commissioners  in  other  territory  of  the  county,  including  the  power  to  levy 
ad  valorem  taxes  upon  the  property  situate  therein  for  general  highway  and 
bridge  purposes. 

History. 

I.C.,  §  40-1816,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1816  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1817.  Limitation  on  new  proceedings  for  dissolution.  —  When 
any  proceedings  for  dissolution  of  any  highway  district  shall  have  failed  of 
adoption,  either  on  account  of  order  of  the  commissioners  or  at  election,  no 
new  proceedings  for  dissolution  of  the  district  shall  be  initiated  less  than  one 
(1)  year  thereafter. 

History. 

I.C.,  §  40-1817,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1817  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1818.  Validity  of  outstanding  obligations.  —  Nothing  in  this 
chapter  shall  be  construed  as  impairing  the  validity  of  any  outstanding 
bonds  or  warrants  of  a  dissolved  system  or  district. 

History. 

I.C.,  §  40-1818,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1818  was  repealed.  See  Prior 
Laws,  §  40-1801. 

JUDICIAL  DECISIONS 

Cited  in:  City  of  Sandpoint  v.  Sandpoint 
Indep.  Highway  Dist.,  139  Idaho  65,  72  P.3d 
905  (2003). 

40-1819.  Acts  and  proceedings  established  or  commenced  before 
chapter  takes  effect  not  affected.  —  This  chapter  shall  not  affect  any  act 
done,  ratified  or  confirmed,  or  any  right  accrued  or  established,  or  any  action 
or  proceeding  had  or  commenced  in  a  civil  or  criminal  cause  before  July  1, 
1985,  but  those  actions  or  proceedings  may  be  prosecuted  and  continued  by 
the  county,  district  or  city. 

History. 

I.C.,  §  40-1819,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1819  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1820.  Continuance  in  service  of  employees  of  dissolved  sys- 
tem or  district.  —  All  persons  in  the  employ  of  any  dissolved  city  highway 
system  or  highway  district  may  be  continued  in  service  so  far  as  their 
services  may  be  required  by  the  succeeding  operational  unit. 

History. 

I.C.,  §  40-1820,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1820  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1821.  No  district  dissolved  until  succeeding  operational  unit 
in  existence.  —  No  highway  districts  dissolved  under  the  terms  and 
provisions  of  this  chapter  shall  be  deemed  to  have  been  dissolved  and  shall 
not  cease  to  operate  and  perform  their  duties  and  obligations  until  there 
shall  have  been  organized  and  existing  a  succeeding  operational  unit. 

History. 

I.C.,  §  40-1821,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1821  was  repealed.  See  Prior 
Laws,  §  40-1801. 

40-1822.    Indebtedness  prior  to  consolidation  —  Liability  of  prop- 
erty in  former  districts.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  pealed  by  S.L.  1985,  ch.  253,  §  1,  effective 

This  section,  which  comprised  1931,  ch.      July  1,  1985. 
224,  §  22,  p.  449;  I.C.A.,  §  39-1822,  was  re- 

CHAPTER  19 
BEAUTIFICATION  OF  HIGHWAYS 

SECTION.  SECTION. 

40-1901.  Legislative    intent   and   policy   —      40-1911.  General  prohibitions. 

Wist  related  advertising  de-      4(M912    Industrial  or  commercial  zonef, 

40-1902.  Erecting  and  maintaining  advertis-  40-1913.  Removal  of  displays. 

ing  displays.  40-1914.  Local  ordinances. 

2M2JS-  g°.un^ZOI\ing  ordinances.  40-1915.  Nuisances. 

40-1904.  Private  and  public  notices.  .niQ1c  t>_  u         d        j-  i  ^ 

40-1905.  Licenses  required  -  Application  4°-1916.  Penalty  -  Remedies  cumulative. 

40-1906.  Permits  for  placing  advertising  dis-  40-1917,  40-1918.  [Reserved.] 

play  —  Application.  40-1919.  Junkyards  as  public  nuisances. 

40-1907.  Permits  and  licenses  —  Issuance  —  40-1920.  License  —  Renewal  —  Fee. 

40-1908.  Bond  ofout-of-state  licensee  or  per-  40-1921-  Re^irem^s  ^  license. 

mittee.  40-1922.  Dump  permits  —  Renewal  —  Fee  — 

40-1909.  Identification  of  advertising  struc-  Screening  by  owner, 

tures    —    Placing    structure  40-1923,  40-1924.  [Reserved.] 

without  permit  plate -Viola-  40.1925    Enforcement  _  Revocation  of  H. 

40-1910.  Location  of  displays.  cense  or  permit  —  Notice  -— 

40-1910A  Removal  of  off-premises  outdoor  Hearing. 

advertising   prohibited   with-  40-1926.  Violations  as  public  nuisances  — 

out  compensation.  Injunctions  —  Venue. 
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40-1901.  Legislative  intent  and  policy  —  Tourist  related  adver- 
tising devices,  —  (1)  The  state  of  Idaho  herewith  finds  and  determines 
that  the  removal  of  tourist  related  signs  which  were  lawfully  created  under 
state  law  in  force  at  the  time  of  their  erection  which  do  not  conform  to  the 
requirements  of  section  131(o),  title  23,  United  States  Code,  which  provide 
directional  information  about  goods  and  services  in  the  interest  of  the 
traveling  public,  and  which  were  in  existence  on  May  6,  1976,  may  work  a 
substantial  economic  hardship  in  defined  areas  within  the  state. 

(2)  The  legislature  further  finds  and  declares  that  outdoor  advertising  is 
a  form  of  commercial  use  of  the  public  highway  and  regulation  and  removal 
of  outdoor  advertising  is  a  highway  purpose.  In  order  to  provide  for 
maximum  visibility  along  highways  and  to  permit  unobstructed  view  of 
connecting  highways  and  intersections,  to  prevent  the  distraction  of  opera- 
tors of  motor  vehicles,  to  prevent  confusion  with  respect  to  traffic  lights, 
signs  or  signals,  or  otherwise  interfere  with  the  effectiveness  of  traffic 
regulations,  to  preserve  and  enhance  the  natural  scenic  beauty  of  areas 
traversed  by  interstate  and  primary  highways,  to  protect  the  public  invest- 
ment in  highways,  to  promote  the  recreational  value  of  public  travel,  to 
conform  to  the  expressed  intent  of  congress  to  control  the  erection  and 
maintenance  of  outdoor  advertising  displays,  and  to  promote  the  maximum 
safety,  comfort  and  well-being,  of  the  users  of  highways,  the  legislature  finds 
and  declares  it  to  be  necessary  in  the  public  interest  to  regulate  the  erection 
and  maintenance  of  outdoor  advertising  structures,  signs  and  displays  and 
the  business  or  occupation,  in  areas  adjacent  to  interstate  and  primary 
highways,  in  accordance  with  the  terms  of  this  chapter  and  regulations 
promulgated  by  the  board. 

History. 

I.C.,  §  40-1901,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws.  §§  39-1901  to  39-1907;  am.  1980,  ch.  350, 

Former  §§  40-1901  to  40-1907,  which  com-  §  20,  p.  887,  were  repealed  by  S.L.  1985,  ch. 
prised  1927,  ch.  5,  §§  1  to  7,  p.  9;  I.C.A.,      253,  §  1,  effective  July  1,  1985. 

40-1902.    Erecting  and  maintaining  advertising  displays.  —  The 

provisions  of  this  chapter  and  the  regulation  of  erecting  and  maintaining 
advertising  displays,  insofar  as  the  regulation  may  affect  erecting  and 
maintaining  advertising  displays  visible  from  the  interstate  or  primary 
system  of  highways  of  this  state,  shall  be  exclusive  of  all  regulations 
whether  enacted  by  a  law  of  this  state  or  by  a  political  subdivision  [of]  the 
state. 

History- 

I.C.,  §  40-1902,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  40-1902  was  repealed.  See  Prior  The  bracketed  insertion  was  added  by  the 

Laws,  §  40-1901.  compiler  to  supply  obviously  missing  text. 

40-1903.  County  zoning  ordinances.  —  It  is  the  intention  of  the 
legislature  to  occupy  the  whole  field  of  regulation  by  this  chapter,  except 
that  nothing  in  this  chapter  prohibits  enforcement  of  any  or  all  of  its 
provisions  by  persons  designated  to  act  by  appropriate  ordinances  duly 
adopted  by  any  county  of  this  state,  nor  does  this  chapter  prohibit  the 
passage  by  any  county  of  reasonable  land  use  or  zoning  regulations  affecting 
the  placing  of  advertising  displays  or  the  placement  and  operation  of 
junkyards,  in  accordance  with  the  provisions  of  chapter  65,  title  67,  Idaho 
Code. 

History. 

I.C.,  §  40-1903,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1998,  ch.  259,  §  1,  p.  861. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  40-1903  was  repealed.  See  Prior  Section  2  of  S.L.  1998,  ch.  259  declared  an 

Laws,  §  40-1901.  emergency.  Approved  March  23,  1998. 

40-1904.  Private  and  public  notices.  —  Nothing  contained  in  this 
chapter  applies  to  any  advertising  display  used  exclusively  for: 

(1)  Directional  and  other  official  signs  and  notices  erected  or  maintained 
by  public  officers  or  agencies  pursuant  to  and  in  accordance  with  direction  or 
authorization  contained  in  state  or  federal  law,  for  the  purpose  of  carrying 
out  an  official  duty  or  responsibility; 

(2)  Structures,  signs  and  displays  advertising  the  sale  or  lease  of  property 
upon  which  they  are  located;  and 

(3)  Structures,  signs  and  displays  advertising  activities  conducted  on  the 
property  on  which  they  are  located. 

History. 

I.C.,  §  40-1904,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1904  was  repealed.  See  Prior 
Laws,  §  40-1901. 

40-1905.  Licenses  required  —  Application.  —  (1)  No  person  shall 
engage  in  or  carry  on  the  business  or  occupation  of  outdoor  advertising 
without  first  having  paid  the  license  fee  provided  by  this  chapter. 

(2)  An  application  for  a  license  shall  be  made  by  each  outdoor  advertising 
business  on  a  form  furnished  by  the  department. 
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History. 

I.C.,  §  40-1905,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1905  was  repealed.  See  Prior 
Laws,  §  40-1901. 

40-1906.    Permits  for  placing  advertising  display  —  Application. 

—  (1)  No  person  shall  place  any  advertising  display  within  the  area  affected 
by  the  provisions  of  this  chapter  in  this  state  without  first  having  secured  a 
written  permit  from  the  department. 

(2)  A  separate  application  for  a  permit  shall  be  made  for  each  separate 
outdoor  advertising  structure,  sign  or  display  on  a  form  furnished  by  the 
department,  which  application  shall  contain  information  as  the  department 
may  require.  Each  application  shall  be  accompanied  by  the  written  consent 
of  the  owner  or  tenant  of  the  real  property  upon  which  the  structure,  sign  or 
display  is  to  be  erected  or  maintained,  unless  the  consent  shall  have 
previously  been  filed  with  the  department.  An  application  shall  be  made  for 
a  permit  to  maintain  an  existing  outdoor  advertising  structure,  sign  or 
display  or  to  renew  a  permit. 

History. 

LC,  §  40-1906,  as  added  by  1985,  ch.  253, 

§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1906  was  repealed.  See  Prior 
Laws,  §  40-1901. 

40-1907.  Permits  and  licenses  —  Issuance  —  Fees.  —  (1)  The 
department,  in  accordance  with  the  provisions  of  this  chapter,  shall  issue  or 
renew  permits  and  licenses  for  a  period  of  at  least  one  (1)  year  for  the 
erection  or  maintenance  of  all  type  of  outdoor  advertising  structures,  signs 
or  displays.  No  permit  or  license  shall  be  issued  for  the  erection  or 
construction  of  any  sign  which  would  be  in  violation  of  local  law  or  ordinance 
at  the  time  application  is  filed,  and  further  provided  that  no  permit  shall  be 
withheld  or  denied  for  a  nonconforming  sign  which  is  to  be  removed 
pursuant  to  the  terms  of  this  chapter  by  reason  of  the  sign  being  located 
upon  land  to  which  the  state  or  the  department  has  acquired  a  restrictive 
covenant  regarding  the  erection  of  signs  if  the  sign  was  in  existence  prior  to 
October  22,  1965. 

(2)  The  license  fee  for  an  original  license,  and  for  each  annual  renewal,  is 
payable  annually  in  advance,  as  follows: 

(a)  Fifty  dollars  ($50.00)  for  persons  owning  one  or  more  but  fewer  than 
one  hundred  (100)  signs  subject  to  this  chapter. 

(b)  One  hundred  dollars  ($100)  for  persons  owning  more  than  one 
hundred  (100)  signs  subject  to  this  chapter. 
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(3)  Licenses  granted  shall  expire  each  year  on  December  31  and  shall  not 
be  pro  rated.  Application  for  renewal  of  licenses  shall  be  made  not  less  than 
thirty  (30)  days  prior  to  the  date  of  expiration. 

(4)  A  permit  fee  of  ten  dollars  ($10.00)  shall  accompany  each  original 
permit  application.  An  annual  permit  fee  of  three  dollars  ($3.00)  shall 
accompany  each  renewal  permit  application. 

(5)  The  issuance  of  a  permit  and  payment  of  a  permit  fee  for  the  placing 
of  an  advertising  structure  includes  the  right  to  change  the  advertising  copy 
thereon  without  obtaining  any  additional  permit  for  the  remainder  of  the 
calendar  year  in  which  the  permit  is  issued  and  without  the  payment  of  any 
additional  permit  fee. 

(6)  Any  license  or  permit  issued  pursuant  to  this  chapter  may  be 
transferred  to  any  person  who  acquires  the  business  as  a  successor  of  the 
person  for  whom  the  license  or  permit  was  issued. 

History. 

I.C.,  §  40-1907,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-1907  was  repealed.  See  Prior 
Laws,  §  40-1901. 

40-1908*  Bond  of  out-of-state  licensee  or  permittee.  —  When  an 
application  for  a  license  or  permit  or  for  renewal  is  made  by  a  nonresident 
or  by  a  foreign  corporation  engaged  in  the  business  of  outdoor  advertising, 
the  department  in  its  discretion,  as  a  condition  to  the  issuance  of  a  license 
or  permit  or  renewal,  may  require  the  corporation  to  deposit  with  the 
department  a  bond  in  an  amount  and  with  surety  to  be  approved  by  the 
department,  to  secure  the  corporation's  compliance  with  the  provisions  of 
this  chapter. 

History. 

LC,  §  40-1908,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

40-1909.  Identification  of  advertising  structures  —  Placing  struc- 
ture without  permit  plate  —  Violation.  —  (1)  The  department  shall 
require  that  each  outdoor  advertising  structure,  sign  or  display  shall  bear 
an  identification  tag  or  plate  to  be  issued  by  the  department,  and  if  erected 
or  maintained  by  an  outdoor  advertising  business  that  it  shall  also  bear  his 
name. 

(2)  No  person  shall  place  any  advertising  structure,  sign  or  display  unless 
there  is  securely  fastened  upon  the  front  a  permit  plate  of  the  character 
specified  in  subsection  (1)  above.  Placing  an  advertising  display  without 
having  affixed  a  permit  plate  is  prima  facie  evidence  that  the  advertising 
display  has  been  placed  and  is  being  maintained  in  violation  of  this  chapter, 
and  any  such  display  shall  be  subject  to  removal. 
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History. 

I.C.,  §  40-1909,  as  added  by  1985,  ch.  253, 
§  %  p.  586. 

40-1910.  Location  of  displays,  —  No  advertising  display  shall  be 
placed  or  maintained  in  any  of  the  following  locations  or  positions  or  under 
any  of  the  following  conditions  or  if  the  advertising  structure  or  sign  is  of  the 
following  nature: 

(1)  Within  the  right-of-way  of  any  highway; 

(2)  Visible  from  any  interstate  or  primary  highway  and  simulating  or 
imitating  any  directional,  warning,  danger  or  information  sign  permitted 
under  the  provisions  of  this  chapter,  or  if  intended  or  likely  to  be  construed 
as  giving  warnings  of  traffic; 

(3)  Within  any  stream  or  drainage  canal  or  below  the  flood  water  level  of 
any  stream  or  drainage  canal  where  the  advertising  display  might  be 
deluged  by  flood  waters  and  swept  under  any  highway  structure  crossing 
the  stream  or  drainage  canal  or  against  the  supports  of  the  highway 
structure; 

(4)  Not  maintained  in  a  safe  condition; 

(5)  Visible  from  any  interstate  or  primary  highway  and  displaying  any 
red,  blue  or  blinking  intermittent  light  likely  to  be  mistaken  for  a  warning 
or  danger  signal; 

(6)  Illuminated  with  such  brilliance  and  so  positioned  as  to  blind  or 
dazzle  the  vision  of  travelers  on  adjacent  interstate  or  primary  highways; 

(7)  Purported  to  direct  the  movement  of  traffic; 

(8)  Painted,  affixed  or  attached  to  any  natural  feature  as  more  particu- 
larly prohibited  by  section  18-7017,  Idaho  Code; 

(9)  Hinder  the  clear,  unobstructed  view  of  approaching  or  merging  traffic, 
nor  obscure  from  view  any  traffic  sign  or  other  official  sign; 

(10)  Located  as  to  obscure  the  view  of  any  connecting  highway  or 
intersection;  and 

(11)  Not  clear  or  in  good  repair. 

History. 

I.C.,  §  40-1910,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1910A.  Removal  of  off-premises  outdoor  advertising  prohib- 
ited without  compensation,  —  (1)  No  governmental  entity,  including  the 
state,  or  any  municipality,  county  or  other  political  subdivision  shall  remove 
or  cause  to  be  removed  any  legally  placed  off-premises  outdoor  advertising 
without  paying  compensation  in  cash  or  other  method  of  payment  mutually 
agreed  upon,  to  the  owner  of  the  off-premises  outdoor  advertising  based 
upon  the  fair  market  value  of  the  off-premises  outdoor  advertising  removed 
or  proposed  to  be  removed. 
(2)  As  used  in  this  section: 

(a)  "Off-premises  outdoor  advertising"  means  any  outdoor  sign,  display, 
light,  device,  figure,  painting,  drawing,  message,  plaque,  poster,  billboard 
or  other  thing  which  is  designed,  intended  or  used  to  advertise  or  inform 
and  which  is  situated  in  order  to  be  visible  from  any  highway,  or  other 
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traveled  way  and  which  is  located  on  property  which  is  separate  from  and 
not  adjoining  the  premises  or  property  on  which  the  advertised  activity  is 
carried  out. 

(b)  "Fair  market  value  of  the  off-premises  outdoor  advertising"  means  the 
value  of  the  off-premises  outdoor  advertising  which  shall  include  consid- 
eration of  the  income  derived  from  the  same  and  which  shall  otherwise  be 
determined  in  the  same  manner  as  provided  in  section  7-711,  Idaho  Code. 

(c)  "Legally  placed"  means,  in  reference  to  off-premises  outdoor  advertis- 
ing, off-premises  outdoor  advertising  which  was  erected  in  compliance 
with  state  laws  and  local  ordinances,  in  effect  at  the  time  of  erection  or 
which  was  subsequently  brought  into  compliance  with  state  laws  and 
local  ordinances,  except  that  the  term  does  not  apply  to  any  off-premises 
outdoor  advertising  whose  use  is  modified  after  erection  in  a  manner 
which  causes  it  to  become  illegal.  Nothing  herein  shall  require  the 
payment  of  compensation  for  the  removal  by  a  governmental  entity  of  any 
off-premises  or  other  outdoor  advertising  which  is,  without  authorization, 
erected  or  located  in  or  upon  a  public  right-of-way  unless  the  same  was 
legally  placed  thereon  prior  to  the  premises  becoming  a  public  right-of- 
way. 

(d)  "Relocation"  means  removal  of  off-premises  outdoor  advertising  and 
construction  within  the  same  market  area  of  new  off-premises  outdoor 
advertising  to  substitute  for  the  off-premises  outdoor  advertising  re- 
moved. 

(3)  It  is  a  policy  of  this  state  to  encourage  governmental  entities  and 
owners  of  off-premises  outdoor  advertising  to  enter  into  relocation  agree- 
ments in  lieu  and  instead  of  paying  the  compensation  provided  herein,  to 
contmue  development  in  a  planned  manner  without  expenditures  of  public 
funds  while  allowing  continued  maintenance  of  private  investment  and  a 
medium  of  public  communication.  The  state,  cities,  counties  and  all  other 
political  subdivisions  are  specifically  empowered  to  enter  into  relocation 
agreements  on  whatever  terms  are  agreeable  to  the  off-premises  outdoor 
advertising  owner  and  the  governmental  entity  and  to  adopt  rules  ordi- 
nances or  resolutions  providing  for  relocation  of  off-premises  outdoor 
advertising,  provided  that  nothing  herein  shall  require  compensation  other 
than  the  actual  cost  of  relocation  unless  the  said  owner  is  reasonably  unable 
to  acquire  an  alternate  permissible  location  of  comparable  cost  and  value 
within  the  same  market  area.  Notwithstanding  anything  to  the  contrary 
herein,  this  section  shall  not  be  construed  to  prohibit  a  governmental  entity 
from  entering  into  any  relocation  agreement  upon  such  terms  as  shall  be 
otherwise  lawful. 

(4)  The  requirement  by  a  local  governmental  entity  that  legally  placed 
off-premises  advertising  be  removed  as  a  condition  or  prerequisite  for  the 
issuance  or  continued  effectiveness  of  a  permit,  license  or  other  approval  for 
any  use,  structure,  development  or  activity  other  than  off-premises  outdoor 
advertising  constitutes  a  compelled  removal  requiring  compensation  under 
this  section  unless  the  permit,  license  or  approval  is  requested  for  the 
construction  of  a  building  or  structure  which  cannot  be  built  without 
physically  removing  the  off-premises  outdoor  advertising. 
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History. 

I.C.,  §  40-1910A,  as  added  by  1997,  ch.  156, 
§  l,p.451. 

40-1911.  General  prohibitions.  —  Notwithstanding  any  other  provi- 
sion of  this  chapter,  no  advertising  display  shall  be  erected  or  maintained 
within  six  hundred  sixty  (660)  feet  from  the  edge  of  the  right-of-way  of  the 
interstate  and  primary  system  of  highways  within  this  state  except  the 

following:  . 

(1)  Directional  or  other  official  signs  or  notices  that  are  required  or 
authorized  by  law,  informational  or  directional  signs  regarding  telephone 
service,  emergency  telephone  signs,  buried  or  underground  cable  markers 
and  above  cable  closures; 

(2)  Signs  advertising  the  sale  or  lease  of  property  upon  which  they  are 

located; 

(3)  Displays  advertising  activities  conducted  on  the  property  upon  which 
they  are  located,  provided  that  not  more  than  one  (1)  such  sign,  visible  to 
traffic  proceeding  in  any  one  direction,  and  advertising  activities  being 
conducted  upon  the  real  property  where  the  sign  is  located  may  be  permitted 
more  than  fifty  (50)  feet  from  the  advertising  activity; 

(4)  Displays  located  within  areas  zoned  industrial,  business  or  commer- 
cial under  authority  of  state  law,  or  in  unzoned  industrial  or  commercial 
areas  as  determined  by  the  department; 

(5)  Displays  erected  or  maintained  by  the  department  on  the  right-of-way 
pursuant  to  regulation  of  the  department  designed  to  give  information  in 
the  specific  interest  of  the  traveling  public.  The  department,  by  and  through 
its  director,  may,  upon  receipt  of  a  certified  copy  of  an  ordinance  from  a  board 
of  county  commissioners,  or  a  city  council,  accompanied  by  all  economic 
studies  required  by  federal  rules  and  regulations  showing  that  the  removal 
of  tourist-related  advertising  activities  would  cause  an  economic  hardship 
on  a  defined  area,  forward  the  ordinance  to  the  secretary  of  the  United 
States  department  of  transportation  for  inclusion  as  a  defined  hardship 
area,  qualifying  for  exemption  pursuant  to  section  131(o),  title  23,  United 
States  Code.  The  ordinance  and  economic  studies  shall  show  that  (1)  the 
tourist-related  advertising  devices  provide  directional  information  about 
goods  and  services  in  the  interest  of  the  traveling  public,  and  (2)  that  the 
removal  of  the  specific  directional  advertising  displays  will  work  a  substan- 
tial economic  hardship  in  the  defined  area; 

(6)  Signs  lawfully  in  existence  on  October  22,  1965,  determined  to  be 
landmark  signs,  including  signs  on  farm  structures  or  natural  surfaces,  of 
historic  or  artistic  significance,  the  preservation  of  which  would  be  consis- 
tent with  the  purposes  of  this  chapter;  and 

(7)  On  or  after  July  1,  1985,  no  advertising  structure  or  display  shall  be 
erected  or  maintained  in  this  state,  other  than  those  allowed  pursuant  to 
subparagraphs  (2),  (3)  and  (4)  of  this  section,  which  are  located  beyond  six 
hundred  sixty  (660)  feet  of  the  right-of-way,  located  outside  of  urban  areas, 
visible  from  the  main  traveled  way  of  the  system,  and  erected  for  the 
purpose  of  the  message  being  read  from  that  main  traveled  way  of  the 
system. 
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History. 

I.C.,  §  40-1911,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Selective  Enforcement.  law,  and  selective  enforcement,  without  more, 

Where  the  department  of  transportation  is  not  a  violation  of  either  the  Idaho  or  the 

did  not  selectively  enforce  this  section  and  U.S.  Constitutions.  Young  Elec.  Sign  Co.  v. 

§  40-1912,  it  did  not  violate  plaintiff's  consti-  State  ex  rel.  Winder,  135  Idaho  804,  25  P.3d 

tutional  right  to  equal  protection  under  the  117  (2001). 

40-1912.  Industrial  or  commercial  zones.  —  (1)  The  provisions  of 
section  40-1911,  Idaho  Code,  shall  not  apply  to  those  segments  of  the 
interstate  and  primary  system  of  highways  which  traverse  and  abut  on 
commercial,  business  or  industrial  zones  within  the  boundaries  of  incorpo- 
rated cities,  wherein  the  use  of  real  property  adjacent  to  and  abutting  on  the 
interstate  and  primary  system  of  highways  is  subject  to  city  or  county 
regulation  or  control,  or  which  traverse  and  abut  on  other  areas  where  the 
land  use  is  clearly  established  by  state  law  or  county  zoning  regulation,  as 
industrial,  business  or  commercial,  or  which  are  located  within  areas 
adjacent  to  the  interstate  and  primary  system  of  highways  which  are  in 
unzoned  commercial  or  industrial  areas  as  determined  by  the  department 
from  actual  land  uses.  The  department  shall  determine  the  size,  lighting 
and  spacing  of  signs  in  the  zoned  and  unzoned  industrial,  business  or 
commercial  areas. 

(2)  For  the  purpose  of  this  chapter,  areas  abutting  interstate  and  primary 
highways  of  this  state  which  are  zoned  commercial  or  industrial  by  counties 
and  cities  shall  be  valid  as  commercial  or  industrial  zones  only  as  to  the 
portions  actually  used  for  commerce  or  industrial  purposes  and  the  land 
along  the  highway  in  urban  areas  for  a  distance  of  six  hundred  (600)  feet 
immediately  abutting  to  the  area  of  the  use,  and  does  not  include  areas  so 
zoned  in  anticipation  of  such  uses  at  some  uncertain  future  date,  nor  does  it 
include  areas  zoned  for  the  primary  purpose  of  allowing  advertising  struc- 
tures. All  signs  located  within  an  unzoned  area  shall  become  nonconforming 
if  the  commercial  or  industrial  activity  used  in  denning  the  area  ceases  for 
a  continuous  period  of  six  (6)  months. 

History. 

I.C.,  §  40-1912,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1913.  Removal  of  displays.  —  Any  outdoor  advertising  which  is  not 
in  compliance  with  the  provisions  of  this  chapter  may  be  removed  by  the 
department.  Just  compensation  shall  be  paid  upon  the  removal  of  any 
outdoor  advertising  sign,  display,  or  device  lawfully  erected  under  state  law, 
but  the  department  shall  not  be  required  to  purchase  or  remove  any 
advertising  displays  as  required  under  this  chapter,  until  matching  federal 
aid  funds  are  available  for  the  purchase  or  removal  by  the  federal  govern- 
ment. 
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History. 

I.C.,  §  40-1913,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Damages.  not  entitled  to  compensation  if  the  terms  of 

Plaintiff  was  not  entitled  to  damages  be-  the  agreement  were  breached.  Young  Elec. 

cause  it  had  entered  into  a  stipulation  of  Sign  Co.  v.  State  ex  rel.  Winder,  135  Idaho 

settlement  which  provided  that  plaintiff  was  804,  25  R3d  117  (2001). 

40-1914.  Local  ordinances.  —  The  provisions  of  this  chapter  shall  not 
be  construed  as  permitting  a  person  to  place  or  maintain  in  existence  on  or 
adjacent  to  any  interstate  or  primary  highway,  any  outdoor  advertising 
prohibited  by  law  or  by  an  ordinance  of  a  city  or  county. 

History. 

I.C.,  §  40-1914,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1915.  Nuisances.  —  All  advertising  displays  which  are  placed  or 
which  exist  in  violation  of  the  provisions  of  this  chapter  are  public  nuisances 
and  may  be  removed  by  any  public  employee  as  is  further  provided  in  this 
chapter. 

History. 

I.C.,  §  40-1915,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1916.  Penalty  —  Remedies  cumulative.  —  (1)  Any  person  who 
erects  an  advertising  display  or  who,  as  principal,  agent  or  employee,  causes 
or  orders  an  advertising  display  to  be  erected,  or  one  who  permits  an 
advertising  display  to  be  erected  or  maintained  on  land  owned  or  leased  by 
that  person,  in  violation  of  the  provisions  of  this  chapter,  shall  be  guilty  of 
a  misdemeanor. 

(2)  The  remedies  provided  in  this  chapter  for  the  removal  of  illegal 
advertising  displays  are  cumulative  and  not  exclusive  of  any  other  remedy 
provided  by  law. 

History. 

I.C.,  §  40-1916,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Penalty  for  misdemeanor  when  not  other- 
wise provided,  §  18-113. 

40-1917, 40-1918.    [Reserved.] 

40-1919.  Junkyards  as  public  nuisances.  —  For  the  purpose  of 
promoting  the  public  safety,  health,  welfare,  convenience  and  enjoyment  of 
public  travel,  to  protect  the  public  investment  in  public  highways,  and  to 
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preserve  and  enhance  the  scenic  beauty  of  lands  bordering  public  highways, 
it  is  declared  by  the  legislature  of  the  state  of  Idaho  to  be  in  the  public 
interest  and  for  a  highway  purpose  to  regulate  and  restrict  the  establish- 
ment, operation  and  maintenance  of  junkyards  in  areas  adjacent  to  high- 
ways on  interstate  and  primary  systems  within  the  state.  The  legislature 
finds  and  declares  that  junkyards  that  are  not  in  compliance  with  the 
provisions  of  this  chapter  are  public  nuisances. 

History. 

I.C.,  §  40-1919,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-1920.  License  —  Renewal  —  Fee.  —  No  person  shall  operate, 
establish,  or  maintain  a  junkyard,  any  portion  of  which  is  within  one 
thousand  (1,000)  feet  of  the  nearest  edge  of  the  right-of-way  of  any  highway 
on  the  interstate  or  primary  system  without  obtaining  a  license  from  the 
board.  The  license  and  each  renewal  shall  be  issued  on  a  calendar  year  basis 
and  shall  expire  on  December  31  following  the  date  of  issuance.  A  fee  of 
twenty-five  dollars  ($25.00)  shall  be  charged  for  each  original  license  or 
renewal  license  which  shall  be  deposited  in  the  state  treasury  in  the 
highway  distribution  account. 

History. 

LC,  §  40-1920,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Highway  distribution  account,  §  40-701. 

40-1921.  Requirements  for  license.  —  Licenses  shall  be  granted  for 
the  operation  of  those  junkyards  within  one  thousand  (1,000)  feet  of  the 
nearest  edge  of  the  right-of-way  of  any  highway  on  the  interstate  or  primary 
system  meeting  the  following  requirements: 

(1)  Are  screened  by  natural  objects,  plantings,  fences  or  other  appropriate 
means  so  as  to  render  them  invisible  from  the  traveled  way  of  the  highway 
involved;  or 

(2)  Located  within  areas  which  are  zoned  for  industrial  use  under 
authority  of  state  law  or  in  unzoned  industrial  areas  as  determined  by  the 
board;  or 

(3)  Are  not  visible  from  the  main  traveled  way  of  the  highway  involved;  or 

(4)  Are  to  be  screened  by  the  board  as  provided  in  section  40-313(4),  Idaho 
Code;  or 

(5)  Are  to  be  relocated,  removed  or  disposed  of  by  the  board  as  provided 
in  section  40-313(4),  Idaho  Code. 

History. 

LC,  §  40-1921,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 
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40-1922.    Dump  permits  —  Renewal  —  Fee  —  Screening  by  owner. 

—  No  person  shall  operate,  establish,  or  maintain  a  dump,  any  portion  of 
which  is  within  one  thousand  (1,000)  feet  of  the  nearest  edge  of  the 
right-of-way  of  any  highway  on  the  interstate  or  primary  system  without 
obtaining  a  permit  from  the  board.  The  permit  and  each  renewal  shall  be 
issued  on  a  calendar  year  basis  and  shall  expire  on  the  31st  day  of  December 
following  the  date  of  issuance.  A  fee  of  fifteen  dollars  ($15.00)  shall  be 
charged  for  each  original  permit  or  renewal  permit  which  shall  be  deposited 
in  the  state  treasury  to  the  credit  of  the  highway  distribution  account. 

History. 

I.C.,  §  40-1922,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Highway  distribution  account,  §  40-701. 

40-1923,  40-1924.     [Reserved,] 

40-1925.  Enforcement  —  Revocation  of  license  or  permit  —  No- 
tice —  Hearing.  —  (1)  The  department  or  board  may  revoke  any  license  or 
permit  for  the  failure  to  comply  with  the  provisions  of  this  chapter  and  may 
remove  and  destroy  any  advertising  display  placed  or  maintained  in 
violation  of  this  chapter  after  written  order  posted  on  the  structure  or  sign 
and  copies  served  by  certified  mail  upon  both  the  owner  of  the  display  and 
the  owner  of  the  land  upon  which  it  is  situate.  The  order  shall  be  signed  by 
the  district  engineer  of  the  department  in  the  applicable  district.  The  parties 
shall  have  thirty  (30)  days  within  which  to  appeal  the  order  to  the  board 
under  the  provisions  of  chapter  52,  title  67,  Idaho  Code. 

(2)  Notwithstanding  any  other  provision  of  this  chapter,  the  department 
or  any  of  its  authorized  employees  may  summarily  and  without  notice 
remove  and  destroy  any  advertising  display  placed  in  violation  of  this 
chapter  which  is  temporary  in  nature  because  of  the  materials  of  which  it  is 
constructed  or  because  of  the  nature  of  the  copy  on  it. 

(3)  Proceedings  for  review  of  any  action  taken  by  the  department  pursu- 
ant to  this  section  shall  be  instituted  under  the  provisions  of  chapter  52,  title 
67,  Idaho  Code. 

History. 

I.C.,  §  40-1925,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Jurisdiction.  has  been  given  broad  authority  by  the  Idaho 

The  transportation  department  had  subject  legislature  to  regulate  and  enforce  the  erec- 

matter  jurisdiction  through  the  exercise  of  the  tion  and  maintenance  of  advertising  signs, 

power  granted  to  it  pursuant  to  this  section,  Young  Elec.  Sign  Co.  v.  State  ex  rel.  Winder, 

and  because  the  Idaho  transportation  board  135  Idaho  804,  25  P.3d  117  (2001). 
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40-1926,    Violations  as  public  nuisances  —  Injunctions  —  Venue. 

—  All  violations  of  this  chapter  are  hereby  declared  to  be  public  nuisances. 
The  board  may  apply  to  the  district  court  of  the  county  in  which  the 
unlawful  junkyard  or  dump  is  located  for  an  injunction  prohibiting  further 
operation  of  any  junkyard  or  dump  in  violation  of  this  chapter. 

History. 

I.C.,  §  40-1926,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

CHAPTER  20 
HIGHWAY  RELOCATION  ASSISTANCE 

SECTION.  SECTION. 

40-2001.  Relocation  aid  for  persons  displaced  40-2006.  Housing  replacement  as  last  resort. 

by  public  programs  —  Legisla-  40-2007.  Compensation  for  miscellaneous  ex- 

tive  finding.  penses. 

40-2002.  Relocation  advisory  assistance.  40-2008.  Computation  of  replacement  hous- 
40-2003.  Local  relocation  advisory  assistance  ing  payment  during  condem- 

offices.  nation  proceedings  —  Adjust- 

40-2004.  Relocation  expense  —  Compensa-  ment  after  judgment. 

tion  options  —  Limit  of  com-  40-2009.  Relocation  payments  not  income. 

pensation  for  business  or  farm  40-2010.  Review  of  determinations. 

relocations.  40-2011.  Eminent    domain    damages    unaf- 
40-2005.  Purchase  assistance  to  relocating  fected. 

owner-occupant  —  Lease   or  40-2012.  Federal   uniform  relocation  assis- 

down  payment  assistance  to  tance  act. 

relocating  tenant.  40-2013.  Costs  and  attorney's  fees. 

40-2001  ♦  Relocation  aid  for  persons  displaced  by  public  pro- 
grams —  Legislative  finding.  —  The  legislature  finds  and  declares  that 
the  prompt  and  equitable  relocation  and  reestablishment  of  persons,  fami- 
lies, businesses,  farmers,  and  nonprofit  organizations  displaced  as  a  result 
of  any  state  or  local  governmental  program  or  project  is  a  necessary  purpose, 
is  a  cost  of  those  programs  and  projects  and  is  a  public  purpose.  In  order  to 
insure  that  individuals  do  not  suffer  disproportionate  injuries  as  a  result  of 
programs  designed  for  the  benefit  of  the  public  as  a  whole  the  legislature 
declares  that  relocation  payments  and  relocation  advisory  assistance  shall 
be  provided  to  all  persons  so  displaced  in  accordance  with  the  terms  and 
provisions  of  this  chapter  and  rules  promulgated  by  the  board.  The  legisla- 
ture finds  and  declares  that  rent  supplement  or  purchase  assistance 
payments  to  tenants  and  relocation  payments  to  owner-occupants,  busi- 
nesses, and  farmers  in  accordance  with  the  provisions  of  this  chapter  are  a 
public  purpose  and  are  necessary  to  enable  all  displaced  persons  to  obtain 
decent,  safe,  and  sanitary  dwellings.  The  legislature  further  declares  the 
provisions  of  this  chapter  may  be  applicable  to  all  programs. 

History. 

I.C.,  §  40-2001,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  192,  §  1,  p.  472. 
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STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §§  40-2001  to  40-2020,  which  com-  Section  7  of  S.L.  2000,  ch.  192  declared  an 

prised  1931,  ch.  95,  §§  1  to  9,  p.  162;  I.C.A.,      emergency.  Approved  April  4,  2000. 
§§  39-2001  to  39-2020;  am.  1939,  ch.  23,  §  1, 
p.  54;  1957,  ch.  24,  §  1,  p.  30,  were  repealed 
by  S.L.  1985,  ch.  253,  §  1,  effective  July  1, 
1985. 

40-2002.  Relocation  advisory  assistance.  —  Any  agency  is  autho- 
rized, as  a  part  of  the  cost  of  any  program  or  project,  to  give  relocation 
advisory  assistance  to  any  individual,  family,  business  or  farm  operation 
displaced  because  of  the  acquisition  of  real  property  for  any  project.  If  any 
agency  determines  that  any  person  occupying  property  immediately  adja- 
cent to  the  real  property  acquired  has  been  caused  substantial  economic 
injury  because  of  the  acquisition,  it  shall  offer  him  relocation  advisory 
services. 

History. 

LC,  §  40-2002,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  192,  §  2,  p.  472. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  40-2002  was  repealed.  See  Prior  Section  7  of  S.L.  2000,  ch.  192  declared  an 

Laws,  §  40-2001.  emergency.  Approved  April  4,  2000. 

40-2003.    Local  relocation  advisory  assistance  offices.  —  Any 

agency  may,  as  a  part  of  the  cost  of  any  public  program  or  project,  establish 
a  local  relocation  advisory  assistance  office  or  agency  to  assist  in  obtaining 
relocation  facilities  for  individuals,  families  and  businesses  which  must 
relocate  because  of  the  acquisition  of  right-of-way  for  any  project. 

History. 

I.C.,  §  40-2003,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2003  was  repealed.  See  Prior 
Laws,  §  40-2001. 

40-2004.  Relocation  expense  —  Compensation  options  —  Limit  of 
compensation  for  business  or  farm  relocations,  —  (1)  As  a  part  of  the 
cost  of  any  public  program  or  project,  any  agency  using  any  funds  for  public 
purposes  shall  compensate  a  displaced  person  for  his  actual  and  reasonable 
expense  in  moving  himself,  family,  business  or  farm  operation,  including 
moving  personal  property,  and  for  any  actual  direct  losses  of  tangible 
personal  property  as  the  result  of  moving  or  discontinuing  a  business  or 
farm  operation,  but  not  to  exceed  an  amount  equal  to  the  reasonable 
expenses  that  would  have  been  required  to  relocate  the  property,  as 
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determined  by  the  agency,  and  for  actual  reasonable  expenses  in  searching 
for  a  replacement  business  or  farm.  However,  the  compensation  authorized 
by  this  section  for  actual  and  reasonable  moving  expenses,  actual  direct 
losses  of  tangible  personal  property,  and  expenses  in  searching  for  a 
replacement  farm  or  business  shall  be  limited  to  relocating  a  displaced 
person,  family,  business  or  farm  operation  within  a  reasonable  distance 
from  the  location  previously  occupied  and  from  which  the  displaced  person 
has  been  required  to  move. 

(2)  Any  displaced  person  who  moves  from  a  dwelling  who  elects  to  accept 
the  payments  authorized  by  this  subsection  in  lieu  of  the  payments 
authorized  by  subsection  (1)  of  this  section  shall  receive  a  moving  expense 
allowance,  determined  according  to  regulations  and  schedules  established 
by  the  agency,  not  to  exceed  three  hundred  dollars  ($300),  and  in  addition  a 
dislocation  allowance  of  two  hundred  dollars  ($200). 

(3)  Any  displaced  person  who  moves  or  discontinues  his  business  or  farm 
operation  who  elects  to  accept  the  payment  authorized  by  this  subsection  in 
lieu  of  the  payment  authorized  by  subsection  (1)  of  this  section,  shall  receive 
a  fixed  relocation  payment  in  an  amount  equal  to  the  average  annual  net 
earnings  of  the  business  or  farm  operation,  except  that  the  payment  shall 
not  be  less  than  two  thousand  five  hundred  dollars  ($2,500)  nor  more  than 
ten  thousand  dollars  ($10,000).  In  the  case  of  a  business,  no  payment  shall 
be  made  under  this  subsection  unless  the  agency  is  satisfied  that  the 
business  cannot  be  relocated  without  a  substantial  loss  of  patronage,  and  is 
not  a  part  of  a  commercial  enterprise  having  at  least  one  (1)  other 
establishment  not  being  acquired  which  is  engaged  in  the  same  or  similar 
business.  In  addition  to  the  other  requirements  of  this  chapter,  to  be  eligible 
for  the  payment  authorized  by  this  subsection  the  business  or  farm 
operation  must  make  its  financial  statements,  accounting  records,  and  state 
income  tax  returns  available  to  the  agency  for  audit  for  confidential  use  in 
determining  the  payment  or  payments  authorized  by  this  subsection.  Such 
financial  statements,  accounting  records  and  state  income  tax  returns  shall 
be  subject  to  disclosure  according  to  chapter  3,  title  9,  Idaho  Code. 

(4)  If  any  agency  determines  that  property,  contiguous  with  property 
acquired,  owned  or  occupied  by  an  individual,  family,  business  or  farm 
operation,  has  been  damaged  as  the  result  of  a  public  program  or  project,  it 
shall  offer  the  individual,  family,  business  or  farm  operation  the  same 
compensation  as  it  might  offer  to  a  displaced  person  under  subsection  (1),  (2) 
or  (3)  of  this  section  and  under  sections  40-2005  and  40-2007,  Idaho  Code. 

History.  §  2,  p.  586;  am.  1990,  ch.  213,  §  51,  p.  480; 

I.C.,  §  40-2004,  as  added  by  1985,  ch.  253,      am.  2000,  ch.  192,  §  3,  p.  472. 

STATUTORY  NOTES 

Prior  Laws.  vided  that  §§  3  through  45  and  48  through 

LawSrTr40-2001        ™  ^  U0  of  the  act  should  take  effect  Jul^  X>  1993 

and  that  §§  1,  2,  46  and  47  should  take  effect 
Effective  Dates.  July  1,  1990. 

Section    111    of   S.L.    1990,    ch.    213    as  Section  7  of  S.L.  2000,  ch.  192  declared  an 

amended  by  §  16  of  S.L.  1991,  ch.  329  pro-      emergency.  Approved  April  4,  2000. 
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40-2005,    Purchase  assistance  to  relocating  owner-occupant  — 
Lease  or  down  payment  assistance  to  relocating  tenant.  —  (1)  In 

addition  to  the  payments  authorized  by  section  40-2004,  Idaho  Code,  an 
agency  shall  make  a  payment  to  the  owner  of  a  dwelling,  provided  the 
dwelling  has  been  owned  and  occupied  by  the  owner  for  at  least  one  hundred 
eighty  (180)  days  prior  to  the  first  written  offer  for  the  acquisition  of  the 
property  The  payment  shall  not  exceed  fifteen  thousand  dollars  ($15,000) 
and  shall  be  the  amount,  which,  when  added  to  the  acquisition  payment, 
equals  the  reasonable  cost  required  for  a  comparable  dwelling  determined  in 
accordance  with  standards  established  by  the  agency  to  be  suitable  to 
accommodate  the  displaced  owner.  The  payment  shall  be  made  only  to  a 
displaced  owner  who  purchases  and  occupies  a  dwelling  that  meets  stan- 
dards established  by  the  agency,  not  later  than  the  end  of  a  one  (1)  year 
period  beginning  on  the  date  on  which  he  received  final  payment  of  all  costs 
of  the  acquired  dwelling,  or  on  the  date  on  which  he  moves  from  the  acquired 
dwelling,  whichever  is  the  later  date.  Payment  under  this  subsection  will 
include  an  amount  which  will  compensate  the  displaced  person  for  any 
increased  interest  costs  which  the  person  is  required  to  pay  for  financing  the 
acquisition  of  any  comparable  replacement  dwelling.  This  amount  will  be 
paid  only  if  the  dwelling  acquired  by  the  agency  was  encumbered  by  a 
mortgage  which  was  a  valid  lien  on  the  dwelling  for  not  less  than  one 
hundred  eighty  (180)  days  prior  to  the  first  written  offer  for  the  acquisition 
of  the  dwelling.  The  amount  shall  be  equal  to  the  excess  in  the  aggregate 
interest  and  other  debt  service  costs  of  that  amount  of  the  principal  of  the 
mortgage  on  the  replacement  dwelling  which  is  equal  to  the  unpaid  balance 
of  the  mortgage  on  the  acquired  dwelling,  over  the  remainder  term  of  the 
mortgage  on  the  acquired  dwelling,  reduced  to  discounted  current  value. 
The  discounted  rate  shall  be  the  prevailing  interest  rate  paid  on  savings 
deposits  by  commercial  banks  in  the  general  area  in  which  the  replacement 
dwelling  is  located.  This  amount  shall  also  include  reasonable  expenses 
incurred  by  the  displaced  person  for  evidence  of  title,  recording  fees,  and 
other  closing  costs  incident  to  the  purchase  of  the  replacement  dwelling,  but 
shall  not  include  prepaid  expenses. 

(2)  In  addition  to  the  payments  authorized  by  section  40-2004,  Idaho 
Code,  any  agency  shall  make  a  payment  to  any  individual  or  family 
displaced  from  any  dwelling  not  eligible  to  receive  a  payment  under 
subsection  (1)  of  this  section,  which  dwelling  was  actually  and  lawfully 
occupied  by  the  individual  or  family  for  at  least  ninety  (90)  days  prior  to  the 
first  written  offer  for  the  acquisition  of  the  property.  The  payment,  not  to 
exceed  four  thousand  dollars  ($4,000),  shall  be  the  additional  amount  which 
is  necessary  to  enable  the  individual  or  family  to  lease  or  rent  for  a  period 
not  to  exceed  four  (4)  years,  or  to  make  a  down  payment,  including 
reasonable  expenses  incurred  by  the  displaced  person  for  evidence  of  title, 
recording  fees,  and  other  closing  costs  incident  to  the  purchase  of  a  dwelling 
of  standards  adequate  to  accommodate  the  individual  or  family  in  areas  not 
generally  less  desirable  in  regard  to  public  utilities  and  public  and  commer- 
cial facilities,  except  that  if  the  amount  exceeds  two  thousand  dollars 
($2,000)  the  person  must  equally  match  any  payment  in  excess  of  two 
thousand  dollars  ($2,000),  in  making  the  down  payment. 
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History. 

I.C.,  §  40-2005,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  192,  §  4,  p.  472. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  40-2005  was  repealed.  See  Prior  Section  7  of  S.L.  2000,  ch.  192  declared  an 

Laws,  §  40-2001.  emergency.  Approved  April  4,  2000. 

40-2006.  Housing  replacement  as  last  resort.  —  ( 1)  If  any  federally- 
assisted  program  or  project  construction  cannot  commence  because  compa- 
rable replacement  sale  or  rental  housing  is  not  available,  and  the  agency 
determines  that  housing  cannot  otherwise  be  made  available,  it  may  take 
action  as  is  necessary  or  appropriate  to  provide  housing  by  use  of  funds 
authorized  for  the  project. 

(2)  No  displaced  person  shall  be  required  to  move  from  his  dwelling  on 
account  of  any  federally-assisted  program  or  project,  unless  the  agency  is 
satisfied  that  replacement  housing  is  available  to  the  person,  within  a 
reasonable  period  of  time  and  at  rents  or  prices  within  the  financial  means 
of  the  families  and  individuals  displaced,  and  reasonably  accessible  to  their 
places  of  employment. 

History. 

I.C.,  §  40-2006,  as  added  by  1985,  ch.  253 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2006  was  repealed.  See  Prior 
Laws,  §  40-2001. 

40-2007.  Compensation  for  miscellaneous  expenses.  —  In  addition 
to  amounts  authorized  by  this  chapter,  any  agency  as  a  part  of  the  cost  of 
any  public  program  or  project,  shall  reimburse  the  owner  of  real  property 
acquired  for  a  project  for  reasonable  and  necessary  expenses  incurred  for: 

(1)  Recording  fees,  transfer  taxes,  and  similar  expenses  incidental  to 
conveying  the  property; 

(2)  Penalty  costs  for  prepayment  of  any  mortgage  entered  into  in  good 
faith  encumbering  the  real  property  if  the  mortgage  is  on  record  or  has  been 
filed  for  record  under  applicable  state  law  on  the  date  of  final  approval  by 
the  agency  of  the  location  of  the  project;  and 

(3)  The  pro  rata  share  or  portion  of  ad  valorem  taxes  paid  which  are 
allocable  to  a  period  subsequent  to  the  date  of  vesting  of  title  in  the  state  or 
the  effective  date  of  possession  of  the  real  property  by  the  agency,  whichever 
is  earlier. 

History. 

I.C.,  §  40-2007,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  2000,  ch.  192,  §  5,  p.  472. 
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STATUTORY  NOTES 

Prior  Laws  Effective  Dates. 

Former  §  40-2007  was  repealed.  See  Prior  Section  7  of  S.L.  2000,  ch.  192  declared  an 

Laws,  §  40-2001.  emergency.  Approved  April  4,  2000. 

40-2008.     Computation  of  replacement  housing  payment  during 
condemnation  proceedings  —  Adjustment  after  judgment.  —  In  the 

event  an  acquisition  payment  to  an  owner-occupant  for  a  dwelling  cannot  be 
finally  determined  because  condemnation  proceedings  may  become  neces- 
sary or  are  pending  against  the  property,  the  replacement  housing  payment 
authorized  by  section  40-2005(1),  Idaho  Code,  shall  be  made  and  computed 
as  though  the  maximum  offer  of  the  state  or  agency  for  the  property  is  the 
actual  acquisition  payment.  In  the  event  the  final  award  and  judgment 
rendered  in  the  condemnation  proceedings  exceeds  the  state's  highest  offer, 
any  difference  between  the  offer  and  the  judgment  shall  be  deducted  from 
the  replacement  housing  payment,  but  in  no  event  shall  the  judgment  be 
reduced  by  more  than  the  amount  of  the  replacement  housing  payment. 

History. 

I.C.,  §  40-2008,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2008  was  repealed.  See  Prior 
Laws,  §  40-2001. 

40-2009.  Relocation  payments  not  income.  —  No  payment  received 
under  this  chapter  shall  be  considered  as  income  for  the  purposes  of  the 
state  personal  income  tax  law  or  state  corporation  tax  law,  nor  shall  the 
payments  be  considered  as  income  or  resources  to  any  recipient  of  public 
assistance  and  the  payments  shall  not  be  deducted  from  the  amount  of  aid 
to  which  the  recipient  would  otherwise  be  entitled  under  the  state  public 
assistance  laws,  nor  shall  the  payments  be  considered  as  income  or 
resources  for  the  purpose  of  determining  the  eligibility  or  the  extent  of 
eligibility  of  any  persons  for  public  assistance. 

History. 

I.C.,  §  40-2009,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2009  was  repealed.  See  Prior 
Laws,  §  40-2001. 

40-2010.  Review  of  determinations.  —  Any  displaced  person  ag- 
grieved by  a  determination  as  to  the  eligibility  for  a  payment  authorized  by 
this  chapter,  or  the  amount  of  the  payment,  may  have  his  application 
reviewed.  Proceedings  for  review  of  any  action  taken  by  the  agency  pursuant 


613  HIGHWAY  RELOCATION  ASSISTANCE  40-2012 

to  this  section  shall  be  instituted  under  the  provisions  of  chapter  52,  title  67, 
Idaho  Code. 

History. 

I.C.,  §  40-2010,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2010  was  repealed.  See  Prior 
Laws,  §  40-2001. 

40-2011.    Eminent  domain  damages  unaffected.  —  Nothing  con- 
tained in  this  chapter  shall  be  construed  as  creating,  in  any  condemnation 
proceedings  brought  under  the  power  of  eminent  domain,  any  element  of 
damages  not  in  existence  under  the  laws  of  the  state  of  Idaho  on  Julv  1 
1985.  J     ' 

History. 

LC.,  §  40-2011,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2011  was  repealed.  See  Prior 
Laws,  §  40-2001. 

40-2012.  Federal  uniform  relocation  assistance  act.  —  (1)  Regard- 
less of  any  of  the  other  provisions  of  title  40,  chapter  20,  Idaho  Code,  when 
any  department,  agency  or  instrumentality  of  the  state,  or  any  county 
municipality,  or  other  political  subdivision,  or  any  other  public  or  private 
entity  undertakes  any  project  or  activity  subject  to  the  provisions  of  the 
federal  uniform  relocation  assistance  and  real  property  acquisition  policies 
act  of  1970,  as  amended,  public  laws  91-646,  and  100-17,  title  IV  (hereinaf- 
ter the  federal  uniform  relocation  act)  which  results  in  the  acquisition  of  real 
property  or  in  any  person  or  persons  being  displaced  from  their  homes 
businesses,  or  farms,  such  state  department,  agency  or  instrumentality 
county,  municipality  or  other  political  subdivision,  or  other  public  or  private 
entity  is  hereby  authorized  to  provide  relocation  assistance,  and  to  make 
relocation  payments  to  such  displaced  person  and  to  do  such  other  acts  and 
follow  such  procedures  and  practices  as  may  be  necessary  to  comply  with  the 
provisions  of  the  federal  uniform  relocation  act. 

(2)  Any  payment  made  or  to  be  made  under  the  authority  granted  herein 
shall  be  for  compensating  or  reimbursing  the  displaced  person  or  owner  of 
real  property  in  accordance  with  the  requirements  of  the  federal  uniform 
relocation  act  and  such  payments  shall  not  for  any  purpose  be  deemed  or 
considered  compensation  for  real  property  acquired  or  compensation  for 
damages  to  remaining  property. 

(3)  The  Idaho  transportation  department  is  authorized  to  issue  such 
regulations  and  procedures  as  it  determines  to  be  necessary  or  appropriate 
to  carry  out  the  provisions  of  this  chapter. 


40-2013  HIGHWAYS  AND  BRIDGES  614 

History. 

I.C.,  §  40-2012,  as  added  by  1988,  ch.  136, 
§  1,  p.  243. 

STATUTORY  NOTES 

Prior  Laws.  and  real  property  acquisition  policies  act  of 

Former  §  40-2012  was  repealed.  See  Prior  1970,  referred  to  in  this  section,  is  compiled  as 
Laws,  §  40-2001.  42  USCS  §  4601  et  seq. 

Federal  References. 

The  federal  uniform  relocation  assistance 

40-2013.  Costs  and  attorney's  fees.  —  Any  moving  and  relocation 
costs  which  will  accrue  as  a  result  of  a  condemnation  undertaken  pursuant 
to  chapter  7,  title  7,  Idaho  Code,  or  pursuant  to  this  chapter,  shall  be  paid  by 
the  condemner  as  required  by  law.  If  such  costs  are  not  paid  by  the 
condemner,  the  owner  of  the  property  shall  be  awarded  attorney's  fees  and 
costs  incurred  to  recover  the  same. 

History. 

I.C.,  §  40-2013,  as  added  by  2000,  ch.  192, 
§  6,  p.  472. 

STATUTORY  NOTES 

Prior  Laws  Effective  Dates. 

Former  §  40-2013  was  repealed.  See  Prior  Section  7  of  S.L.  2000,  ch.  192  declared  an 

Laws,  §  40-2001.  emergency.  Approved  April  4,  2000. 

CHAPTER  21 
REGIONAL  PUBLIC  TRANSPORTATION  AUTHORITY 

SECTION  SECTION. 

40-2101.  Short  title.  40-2108.  Corporate  powers  of  an  authority. 

40-2102.  Policy  of  state.  40-2109.  Powers  and  duties  of  board. 

40-2103.  Definitions.  40-2110.  Contributions. 

40-2104.  Purpose  of  authority.  40-2111.  Issuance  of  revenue  bonds. 

40-2105.  Creation  of  authority  -  Voter  ap-  ^^    ^^ 

40-2106.  Authority  board.         '  40-2113.  Exemption  from  taxation. 

40-2107.  Board  procedures.  40-2114.  Severability. 

40-2101.    Short  title.  —  This  chapter  may  be  known  and  cited  as  the 
"Regional  Public  Transportation  Authority  Act." 

History. 

I.C.,  §  40-2101,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052. 

STATUTORY  NOTES 

Prior  Laws.  1943,  ch.  120,  §  1,  p.  230;  1949,  ch.  123,  §§  1 

Former  title  40,  chapter  21,  consisting  of  to  11,  p.  217;  am.  1951,  ch.  37,  §  1,  p .48; 

6§  40-2101    to    40-2138,    which    comprised  1959,  ch.  122,  §§  1  to  7,  p.  266;  1978,  ch.  281, 

I  C  A    §§  39-2021  to  39-2032,  as  added  by  §§  1,  2,  p.  683,  was  repealed  by  S.L.  1985,  ch. 


615  REGIONAL  PUBLIC  TRANSPORTATION  AUTHORITY  40-2 103 

253,  §  1,  effective  July  1,  1985.  provisions  enacted  by  S.L.  1994,  ch.  33  were 

Compiler's  Notes  redesignated,  through  the  use  of  brackets,  as 

Both  S.L.  1994,  ch.  327  and  S.L.  1994,  ch.  ch*pter  22  of  ^^^  Tjf*  ™* 

331  enacted  a  chapter  21  in  title  40.  The  made  Permanent  ^  SL-  2005>  ch-  25- 

40-2102.  Policy  of  state.  —  It  is  hereby  recognized  by  the  legislature  of 
the  state  of  Idaho  that,  as  the  population  and  economy  of  areas  of  this  state 
grow,  the  total  needs  for  mobility  of  commerce  and  people  cannot  be  met 
solely  with  highway  and  road  systems;  that  motor  vehicle  congestion  and  air 
quality  problems  result  which  may  adversely  affect  health  and  safety;  that 
there  are  a  variety  of  persons  who  are  elderly,  who  have  disabilities,  who  live 
in  rural  areas  or  who  otherwise  require  public  transportation  services  for 
their  general  welfare;  and  that  prosperous  commerce  and  industry  depend 
upon  effective  regional  systems  of  transportation.  It  is  therefore  declared  to 
be  the  policy  of  the  state  to  maintain  a  state  commitment  to  improve  public 
transportation;  to  increase  the  use  of  transportation  alternatives  to  single 
occupancy  motor  vehicles;  to  promote  cooperative  agreements  among  gov- 
ernmental entities  in  providing  public  transportation  services;  and  to  attain 
greater  efficiency  in  the  use  of  public  transportation  funds  in  a  manner 
consistent  with  the  needs,  health,  safety  and  general  welfare  of  the  people 
of  Idaho. 

History. 

I.C.,  §  40-2102,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2102  was  repealed.  See  Prior 
Laws,  §  40-2101. 

40-2103.  Definitions.  —  (1)  "Authority"  means  the  regional  public 
transportation  authority. 

(2)  "Board"  means  the  governing  body  of  the  regional  public  transporta- 
tion authority. 

(3)  "City"  means  an  incorporated  city. 

(4)  "Commission"  means  the  board  of  county  commissioners  or  the  board 
of  commissioners  of  a  single  county-wide  highway  district. 

(5)  "Public  transportation  service"  means,  without  limitation,  fixed  tran- 
sit routes;  scheduled  or  unscheduled  transit  service  provided  by  motor 
vehicle,  bus,  rail,  van,  aerial  tramway  and  other  modes  of  public  convey- 
ance; paratransit  service  for  the  elderly  and  disabled;  shuttle  and  commuter 
service  between  cities,  counties,  health  care  facilities,  employment  centers, 
educational  institutions  or  park-and-ride  locations;  subscription  van  and 
car-pooling  service;  and  transportation  services  unique  to  social  service 
programs. 

(6)  "Region"  means  the  geographical  area  encompassed  by  an  authority 
which  may  include  all  of  a  county  or  contiguous  parts  of  one  (1)  or  more 
counties. 
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History. 

I.C.,  §  40-2103,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  1996,  ch.  353,  §  1,  p.  1177. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2103  was  repealed.  See  Prior 
Laws,  §  40-2101. 

40-2 104.  Purpose  of  authority.  —  The  purpose  of  an  authority  created 
pursuant  to  this  chapter  is  to  establish  a  single  governmental  agency 
oriented  entirely  toward  public  transportation  needs  within  each  county  or 
region  that  deems  such  an  agency  necessary.  This  authority,  a  political 
subdivision  of  the  state  of  Idaho,  is  under  the  supervision  of  and  directly 
responsible  to  local  governments,  and  shall  provide  public  transportation 
services,  encourage  private  transportation  programs  and  coordinate  both 
public  and  private  transportation  programs,  services  and  support  functions. 

History.  §  1,  p.  1052;  am.  1996,  ch.  353,  §  2,  p.  1177; 

I.C,  §  40-2104,  as  added  by  1994,  ch.  327,      am.  2003,  ch.  210,  §  1,  p.  555. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2104  was  repealed.  See  Prior 
Laws,  §  40-2104. 

40-2105.    Creation  of  authority  —  Voter  approval  —  Name.  — 

Authorities  may  be  established  in  one  (1)  of  the  following  ways: 

(l)(a)  County-wide  authorities.  A  city  or  commission  by  resolution  may 
call  for  an  election  to  establish  a  regional  public  transportation  authority 
in  the  county  to  carry  out  the  purposes  of  this  chapter.  The  entire 
geographical  area  of  the  county  must  be  included  within  the  jurisdiction 
of  an  authority  created  pursuant  to  this  subsection, 
(b)  The  ballot  question  shall  seek  voter  approval  of  the  establishment  of 
the  authority 

(2)(a)  Regional  authorities.  A  city  or  commission  may  adopt  a  resolution 
proposing  to  establish  an  authority  which  contains  contiguous  parts  of  one 
(1)  or  more  counties.  The  resolutions  shall  include  a  legal  description  of  a 
contiguous  region  encompassed  by  the  proposed  authority  and  specifically 
name  each  city  and  county  wholly  or  partially  included  therein.  Bound- 
aries of  the  proposed  authority  shall  conform  insofar  as  possible  to 
existing  boundaries  dividing  voting  precincts. 

(b)  A  certified  copy  of  the  resolution  shall  be  transmitted  by  registered 
mail  to  the  chief  elected  official  of  each  city  and  county  wholly  or  partially 
included  in  the  proposed  region. 

(c)  Each  city  and  county  shall,  by  resolution,  either  approve  without 
alteration  or  reject  the  resolution  proposing  the  establishment  of  an 
authority  and  transmit  a  certified  copy  to  the  clerk  or  recorder  of  the 
initiating  city  or  commission.  If  a  city  or  county  fails  to  act  upon  the 
resolution  proposing  the  establishment  of  an  authority  within  sixty  (60) 
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days  after  receipt  of  the  certified  copy,  the  city  or  county  is  deemed  to  have 
rejected  the  resolution. 

(d)  If  the  city  councils  and  county  commissions  of  all  cities  and  counties 
wholly  or  partially  included  in  the  proposed  region  approve  the  resolution 
proposing  the  establishment  of  an  authority,  the  question  shall  be 
submitted  for  voter  approval.  The  ballot  question  shall  generally  describe 
the  area  which  is  proposed  to  be  included  in  the  authority,  identify  each 
city  and  county  which  will  be  located  either  wholly  or  partially  within  the 
authority  and  shall  seek  voter  approval  of  the  establishment  of  the 
authority. 

(3)  Authorization  to  establish  a  regional  public  transportation  authority 
may  be  made  only  by  the  registered  voters  of  the  region  at  an  election  held 
at  least  sixty  (60)  days  after  the  final  resolution  is  adopted  and  in  conformity 
with  section  34-106,  Idaho  Code.  A  simple  majority  of  votes  cast  on  the 
question  shall  be  necessary  to  establish  the  authority. 

(4)  An  authority  created  pursuant  to  this  act  shall  be  named  the  " 

(name  of  authority)  REGIONAL  PUBLIC  TRANSPORTATION  AUTHOR- 
ITY." In  the  event  two  (2)  or  more  authorities  should  by  cooperative 
agreement  merge  their  services  the  name  may  be  appropriately  changed  by 
a  majority  vote  of  the  board  of  each  authority. 

History. 

I.C.,  §  40-2105,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  1996,  ch.  353,  §  3,  p.  1177. 

STATUTORY  NOTES 

Prior  Laws.  to  S.L.  1994,  ch.  327,  which  is  codified  as 

Former  §  40-2105  was  repealed.  See  Prior      §§  40-2101  to  40-2114. 

Laws,  §  40-2101. 

Compiler's  Notes. 
The  term  "this  act"  in  subsection  (4)  refers 

40-2106.  Authority  board.  —  (1)  Each  authority  shall  have  a  govern- 
ing board  appointed  by  and  serving  at  the  pleasure  of  the  governing  bodies 
of  counties,  incorporated  cities  and  highway  districts  located  wholly  or 
partially  within  the  authority. 

(2)  The  board  initially  shall  be  composed  of  not  less  than  five  (5)  members 
selected  as  follows:  two  (2)  members  representing  each  board  of  county 
commissioners;  one  (1)  member  representing  highway  district  commissions 
wholly  or  partially  contained  within  the  region;  two  (2)  members  represent- 
ing each  city  with  a  population  of  twenty-five  thousand  (25,000)  or  more; 
and  one  (1)  member  representing  each  city  with  a  population  of  less  than 
twenty-five  thousand  (25,000).  Board  composition  subsequently  may  be 
modified  pursuant  to  subsection  (7)  of  this  section. 

(3)  Board  members  shall  be  appointed  by  resolution  of  the  appointing 
agency  and  shall  serve  at  the  pleasure  of  the  appointing  agency.  Board 
members  may  be  elected  officials  of  the  appointing  agency  or  they  may  be 
representatives  empowered  by  the  agency  to  act  in  its  best  interests.  The 
highway  district  board  member  shall  be  appointed  by  the  board  of  commis- 
sioners of  the  highway  district  in  counties  with  a  single  county-wide 
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highway  district  or,  in  counties  with  more  than  one  (1)  highway  district,  by 
the  board  of  county  commissioners  in  consultation  with  all  highway  district 
commissions  wholly  or  partially  contained  within  the  region. 

(4)  Ex  officio  members  may  be  appointed  to  the  authority  board  by  any 
city  or  commission  or  by  the  board  itself  and  shall  serve  at  the  pleasure  of 
the  appointing  entity 

(5)  Board  members  may  be  compensated  forty  dollars  ($40.00)  for  each 
day  in  the  actual  performance  of  duties,  but  the  total  amount  to  be  received 
as  compensation  shall  not  exceed  the  sum  of  one  thousand  dollars  ($1,000) 
per  year.  Actual  expenses  shall  be  paid  in  addition  to  compensation.  The 
payment  for  expenses  shall  be  paid  from  funds  of  the  authority  upon 
presentation  of  itemized  vouchers,  signed  by  the  board  member  and  under 
oath  made  to  the  secretary  of  the  authority. 

(6)  The  authority  shall  be  liable  and  responsible  for  the  actions  of  the 
board  members  and  employees  of  the  authority  when  the  board  members 
and  employees  are  performing  their  duties  on  behalf  of  the  authority. 

(7)  Composition  of  the  board  may  be  modified  from  time  to  time  by  the 
board,  provided  that: 

(a)  The  board  adopts  by  majority  vote  at  a  regularly  scheduled  meeting  a 
statement  of  intent  to  revise  the  board  composition  and  a  complete 
description  of  the  proposed  revision;  and 

(b)  The  board  submits  the  statement  of  intent  and  proposed  revision  to 
the  chief  elected  official  of  each  city  and  commission  within  the  authority 
for  review  and  comment;  and 

(c)  Each  city  or  commission  is  provided  a  minimum  of  sixty  (60)  days  in 
which  to  comment;  and 

(d)  The  board  adopts  a  resolution  revising  the  board  composition  by  the 
affirmative  vote  of  two-thirds  (2/3)  of  all  board  members  at  a  regularly 
scheduled  meeting. 

History. 

I.C.,  §  40-2106,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  1996,  ch.  353,  §  4,  p.  1177. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2106  was  repealed.  See  Prior 
Laws,  §  40-2101. 

40-2107.  Board  procedures.  —  (1)  At  its  first  meeting  following  the 
appointment  of  all  members,  the  board  shall  elect  a  chairman  and  a  vice 
chairman  from  their  number  and  appoint  a  secretary  and  a  treasurer  who 
need  not  be  from  their  number  for  terms  fixed  by  them.  The  offices  of  the 
secretary  and  treasurer  may  be  filled  by  the  same  person.  Certified  copies  of 
all  appointments  under  the  hand  of  the  chairman  and  seal  of  the  authority 
shall  be  filed  with  the  clerk  of  each  county  and  with  the  clerk  of  each  city  and 
with  the  secretary  of  each  highway  district  in  the  region. 

(2)  A  majority  of  the  board  members  constitutes  a  quorum  for  the  conduct 
of  business.  A  majority  of  board  members  present  at  a  board  meeting  at 
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which  a  quorum  has  been  established  may  exercise  all  of  the  powers  of  the 
full  board  except  as  otherwise  provided  in  this  chapter. 

(3)  As  soon  as  practicable  after  organization  the  board  shall  designate  a 
day,  hour  and  place  at  which  regular  meetings  shall  be  held.  Minutes  of  all 
meetings  must  show  what  business  was  conducted,  what  votes  were  taken 
and  what  bills  were  submitted,  considered,  allowed  or  rejected.  The  secre- 
tary shall  make  a  list  of  all  bills  presented,  showing  to  whom  payable,  for 
what  services  or  materials,  the  amount  claimed  and  the  amount  allowed. 
The  list  shall  be  signed  by  the  chairman  and  attested  by  the  secretary 

(4)  All  meetings  of  the  board  shall  be  public  and  all  records  of  the 
authority  shall  be  open  to  the  inspection  of  the  public  during  normal 
business  hours.  Special  meetings  of  the  board  may  be  held  upon  the  call  of 
the  board  chairman  or  a  majority  of  the  board.  The  secretary  must  give  each 
member  not  joining  in  the  order  five  (5)  days*  notice  of  any  special  meeting. 

(5)  The  authority  treasurer  shall  execute  and  file  with  the  authority 
secretary  an  official  bond  in  an  amount  of  money  equal  to  an  amount  that 
may  come  into  his  hands  as  treasurer  but  in  no  case  shall  the  amount  of  the 
bond  be  less  than  an  amount  fixed  by  the  board.  The  cost  of  such  bond  shall 
be  a  necessary  expense  paid  by  the  authority. 

History. 

I.C.,  §  40-2107,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  1996,  ch.  353,  §  5,  p.  1177. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2107  was  repealed.  See  Prior 
Laws,  §  40-2101. 

40-2108.  Corporate  powers  of  an  authority.  —  A  regional  public 
transportation  authority  has  power: 

(1)  To  sue  and  be  sued; 

(2)  To  raise  and  expend  funds  as  provided  in  this  chapter; 

(3)  To  issue  revenue  bonds; 

(4)  To  adopt  and  use  an  official  seal; 

(5)  To  purchase  and  hold  lands,  make  contracts,  purchase  and  hold 
personal  property  as  may  be  necessary  or  convenient  for  the  purposes  of  this 
act,  and  to  sell  and  exchange  real  and  personal  property.  The  board  shall 
first  adopt  a  resolution  finding  that  the  property  to  be  sold  or  exchanged  is 
no  longer  needed  by  or  useful  to  the  district;  that  a  public  hearing  is  to  be 
held,  of  which  hearing  notice  shall  be  published  in  accordance  with  the 
provisions  of  section  40-206,  Idaho  Code. 

History. 

I.C.,  §  40-2108,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052. 
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STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2108  was  repealed.  See  Prior 
Laws,  §  40-2101. 

40-2109.  Powers  and  duties  of  board.  —  (1)  Only  one  (1)  regional 
public  transportation  authority  shall  exist  within  a  county  and  when 
established  pursuant  to  this  chapter  the  authority  will  have  exclusive 
jurisdiction  over  all  publicly  funded  or  publicly  subsidized  transportation 
services  and  programs  except  those  transportation  services  and  programs 
under  the  jurisdiction  of  public  school  districts  and  law  enforcement 
agencies. 

(2)  The  authority  may  provide  public  transportation  services  on  fixed  or 
unfixed  routes;  public  transportation  services  on  fixed  or  unfixed  schedules; 
paratransit  services  for  the  elderly  and  people  with  disabilities  as  defined  in 
the  Americans  with  disabilities  act;  special  services  to  accommodate  com- 
munity celebrations,  sporting  events  and  entertainment  open  to  the  public; 
public  transportation  services  between  cities,  rural  areas,  park-and-ride 
facilities,  employment  centers,  health  care  facilities,  universities  and  com- 
mercial and  shopping  areas;  commuter  services  between  communities;  van 
or  car  pool  programs. 

(3)  The  authority  shall  fix  by  resolution  the  fares  and  fees  to  be  charged 
those  who  use  its  public  transportation  services.  Prior  to  adopting  any  such 
resolution,  the  board  shall  publish  proposed  fares  and  fees  in  at  least  one  (1) 
issue  of  a  newspaper  having  general  circulation  in  the  region  and  shall  hold 
at  least  one  (1)  public  hearing  on  the  proposed  fares  and  fees. 

(4)  The  authority  may  establish,  fund,  control  and  operate  the  adminis- 
trative, equipment  maintenance,  servicing,  storage,  fueling,  and  other 
facilities  required  to  support  a  safe  and  efficient  public  transportation 
system.  In  carrying  out  the  purposes  of  this  chapter,  the  authority  may 
employ  personnel,  contract  for  services  with  public  and  private  agencies  and 
retain  legal  and  other  professional  counsel. 

(5)  The  board  may  adopt  resolutions  consistent  with  law,  as  necessary,  for 
carrying  out  the  purposes  of  this  chapter  and  discharging  all  powers  and 
duties  conferred  to  the  authority  pursuant  to  this  chapter. 

(6)  The  authority  shall  have  an  annual  audit  made  of  the  financial  affairs 
of  the  authority  as  required  in  section  67-450B,  Idaho  Code,  by  the  first  day 
of  December  following  the  close  of  the  fiscal  year. 

(7)  The  authority  may  enter  into  cooperative  agreements  with  the  state, 
other  authorities,  counties,  cities  and  highway  districts  under  the  provisions 
of  section  67-2328,  Idaho  Code. 

History. 

I.C.,  §  40-2109,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  1996,  ch.  353,  §  6,  p.  1177. 


62 1  REGIONAL  PUBLIC  TRANSPORTATION  AUTHORITY  40-2  111 

STATUTORY  NOTES 

Prior  Laws.  ferred  to  in  subsection  (2),  is  codified  as  42 

Former  §  40-2109  was  repealed.  See  Prior      USCS  §  12101  et  seq. 

Laws,  §  40-2101. 

Federal  References. 
The  Americans  with  disabilities  act,  re- 

RESEARCH  REFERENCES 

A.L.R.  —  Who  is  recipient  of,  and  what  abled  individuals  under  Americans  with  Dis- 

constitutes  program  or  activity  receiving,  fed-  abilities  Act,  42  U.S.C.A.  §  12132.  160  A.L.R. 

eral  financial  assistance  for  purposes  of  §  504  „   ,  fiq7      '  *  ^i^.iuun.un. 

of  Rehabilitation  Act  (29  U.S.C.A.   §  794),  „'  , 

which  prohibits  any  program  or  activity  re-  When  ,does   a  Public  entity  discriminate 

ceiving  financial  assistance  from  discriminat-  against  individuals  in  its  provision  of  ser- 

ing  on  basis  of  disability.  160  A.L.R.  Fed.  297.  vices,  programs,  or  activities  under  the  Amer- 

When  are  public  entities  required  to  pro-  icans    with    Disabilities   Act,    42    U.S.C.A. 

vide  services,  programs,  or  activities  to  dis-  §  12132.  163  A.L.R.  Fed.  339. 

40-2110.  Contributions.  —  The  counties,  cities,  highway  districts  and 
other  governmental  entities  within  the  region  may,  at  their  discretion,  enter 
into  a  cooperative  agreement  with  the  authority  in  order  to  contribute  funds 
from  any  source,  provide  services-in-kind  and  loan  or  convey  real  and 
personal  property  to  the  authority  in  recognition  of  costs  of  the  authority,  to 
maintain  continuity  of  existing  public  transportation  services,  or  to  imple- 
ment new  services. 

History. 

I.C.,  §  40-2110,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  1996,  ch.  353,  §  7,  p.  1177. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2110  was  repealed.  See  Prior 
Laws,  §  40-2101. 

40-2111.  Issuance  of  revenue  bonds.  —  A  regional  public  transpor- 
tation authority  may  issue  revenue  bonds  in  the  same  manner  and  form  as 
under  the  municipal  bond  law  contained  in  chapter  10,  title  50,  Idaho  Code, 
provided  that  the  ordinance  required  therein  shall  be  by  resolution  of  the 
board.  For  the  purpose  of  this  section,  the  term  "city"  in  the  municipal  bond 
law  shall  include  the  term  "regional  public  transportation  authority" 

History. 

I.C.,  §  40-2111,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2111  was  repealed.  See  Prior 
Laws,  §  40-2101. 
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40-2112.  Budget.  —  (1)  The  board  shall  annually  adopt  a  budget  and 
cause  a  public  hearing  to  be  held  upon  the  budget. 

(2)  Notice  of  the  budget  hearing  shall  be  posted  at  least  ten  (10)  days 
prior  to  the  date  of  the  meeting  in  at  least  one  (1)  conspicuous  place  in  each 
county  within  the  boundaries  of  the  regional  public  transportation  authority 
and  at  the  administrative  offices  of  the  regional  public  transportation 
authority.  A  copy  of  the  notice  shall  also  be  published  in  accordance  with  the 
provisions  of  section  40-206,  Idaho  Code.  The  place,  hour  and  day  of  the 
hearing  shall  be  specified  in  the  notice,  as  well  as  the  place  where  the  budget 
may  be  examined  prior  to  the  hearing.  A  full  and  complete  copy  of  the 
proposed  budget  shall  be  published  with  and  as  a  part  of  the  publication  of 
the  notice  of  hearing. 

(3)  The  budget  shall  be  available  for  public  inspection  from  and  after  the 
date  of  the  posting  of  notice  of  hearing  at  a  place  and  during  business  hours 
as  the  board  may  direct. 

(4)  A  quorum  of  the  board  shall  attend  the  hearing  and  explain  the 
proposed  budget  and  hear  any  and  all  objections  to  it. 

(5)  The  budget  shall  be  completed  and  finalized  not  later  than  the 
Tuesday  following  the  first  Monday  in  September  for  the  ensuing  fiscal  year. 

(6)  The  fiscal  year  of  the  authority  shall  commence  on  the  first  day  of 
October  of  each  year. 

History.  §  1,  P-  1052;  am.  1996,  ch.  353,  §  8,  p.  1177; 

LC,  §  40-2112,  as  added  by  1994,  ch.  327,      am.  2003,  ch.  210,  §  2,  p.  555. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2112  was  repealed.  See  Prior 
Laws,  §  40-4101. 

40-2113.  Exemption  from  taxation.  —  It  is  hereby  found,  determined 
and  declared  that  the  creation  of  a  regional  public  transportation  authority 
is  in  all  respects  for  the  benefit  of  the  people  of  the  state  of  Idaho,  for  the 
improvement  of  their  welfare  and  prosperity,  and  for  the  promotion  of  their 
transportation,  and  is  a  public  purpose  and  that  projects  and  services 
operated  by  authorities  are  essential  parts  of  the  public  transportation 
system,  and  that  such  authorities  will  be  performing  essential  governmen- 
tal functions  in  the  exercise  of  the  powers  conferred  upon  them  by  this 
chapter.  The  state  of  Idaho  declares  that  authorities  shall  be  required  to  pay 
no  taxes  or  assessments  upon  any  of  the  property  acquired  by  them  or  under 
their  respective  jurisdiction,  control,  possession,  or  supervision  or  upon  the 
activities  of  authorities  in  the  operation  and  maintenance  of  projects  and 
services,  or  upon  any  charges,  fees,  revenues,  or  other  income  received  by 
authorities,  or  upon  special  fuels  used  in  motor  vehicles  owned  or  leased  and 
operated  by  authorities,  and  that  the  bonds  of  authorities  and  the  income 
therefrom  shall  at  all  times  be  exempt  from  taxation.  Regional  public 
transportation  authorities  created  pursuant  to  this  chapter  shall  be  exempt 
from  the  sales  tax  imposed  under  the  provisions  of  section  63-3621,  Idaho 
Code,  shall  be  issued  a  tax  exemption  certificate  as  provided  for  in  section 
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63-3622,  Idaho  Code,  and  shall  be  entitled  to  such  credits  and  refunds  as 
other  political  subdivisions  of  the  state  of  Idaho  are  entitled  under  section 
63-2423,  Idaho  Code. 

History. 

I.C.,  §  40-2113,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052;  am.  2004,  ch.  152,  §  1,  p.  487. 

STATUTORY  NOTES 

Prior  Laws.  emergency  and  made  the  amendment  of  this 

former  §  40-2113  was  repealed.  See  Prior      section  retroactively  effective  to  July  1  2002 
Laws,  §  40-2101.  Approved  March  23,  2004. 

Effective  Dates. 

Section  2  of  S.L.  2004,  ch.  152  declared  an 

40-2114.  Severability.  —  The  provisions  of  this  chapter  are  hereby 
declared  to  be  severable  and  if  any  provision  of  this  act  or  the  application  of 
such  provision  to  any  person  or  circumstance  is  declared  invalid  for  any 
reason,  such  declaration  shall  not  affect  the  validity  of  the  remaining 
portions  of  this  chapter. 

History. 

I.C.,  §  40-2114,  as  added  by  1994,  ch.  327, 
§  1,  p.  1052. 

STATUTORY  NOTES 

P  F™Tin  91 H  l    -.    e        r^  SL'  1994>  Ch*  32?'  Whlch  1S  COdified  aS  §§    40" 

*ormer  §  40-2114  was  repealed.  See  Prior      2101  to  40-2114 
Laws,  §  40-2101. 
Compiler's  Notes. 

The  term  "this  act"  in  this  section  refers  to 

CHAPTER  22 

DETACHMENT  OF  TERRITORY  BY  PETITION  AND 
ORGANIZATION  OF  NEW  DISTRICT 

SECTION.  SECTION. 

40-2201.  Highway  districts  subject  to  detach-  40-2208.  Organization  and  operation  of  new 

AnnetM    „       ment-  highway  district. 

40-2202.  Petition.  40-2209.  Effect  of  detachment  of  territory — 

40-2203.  Order  for  hearing  upon  petition.  Apportionment    of   indebted- 

40-2204.  Notice  of  hearing  and  petition.  An  001ft   X7  1.J?ess- 

40-2205.  Hearing  —  Order  for  detachment  4°-2210-  validity  of  outstanding  bonds  and 

and  organization  At\  warrants  not  affected. 

40-2206.  New  highway  district  -  Establish-  foS.  t^lg^SF*^^ 
ment  of  subdistncts.  igibility 

40-2207.  First  commissioners  of  new  high-  40-2213.  Transfer  of  property  funds  and  ma- 
way  district.  teriel 

40-2201,  Highway  districts  subject  to  detachment.  —  A  portion  of 
the  territory  of  an  existing  highway  district,  provided  that  the  district  is  not 
a  single  county-wide  highway  district  organized  under  the  provisions  of 
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chapter  14,  title  40,  Idaho  Code,  whether  the  district  is  situated  wholly  in 
one  (1)  or  more  counties,  may  be  detached  from  the  highway  district  and 
established  as  a  new  highway  district  as  provided  in  this  chapter. 

History.  §  h  P-  106°;  am*  and  redesig-  2005>  ch-  25> 

I.C.,  §' 40-2101,  as  added  by  1994,  ch.  331,      §  82,  p.  82. 

STATUTORY  NOTES 


Prior  Laws. 

Former  title  40  of  chapter  22,  which  con- 
sisted of  §§  40-2201  to  40-2218,  was  repealed 
as  follows: 

40-2201.  S.L.  1913,  ch.  179,  §  9,  p.  564; 
reen.  C.L.  63:9;  C.S.,  §  1580;  I.C.A.,  §  39- 
2101;  am.  1935  (2nd  E.S.),  ch.  4,  §  1,  p.  9. 
Repealed  by  S.L.  1950  (1st  E.S.),  ch.  87,  §  24, 
p.  117. 

40-2202,  40-2203. 1913,  ch.  179,  §  6,  p.  560; 
am.  1915,  ch.  64,  §  5,  p.  161;  1913,  ch.  179, 
§  6a,  as  added  by  1915,  ch.  64,  §  6,  p.  161; 
reen.  C.L.  63:6  and  63:6a;  C.S.,  §§  1572, 
1573;  I.C.A.,  §§  39-2102,  39-2103;  am.  1974, 
ch.  12,  §§  36,  37,  p.  61.  Repealed  by  S.L.  1985, 
ch.  253,  §  1,  effective  July  1,  1985. 

40-2204,  40-2205.  S.L.  1913,  ch.  179,  §  7,  p. 
561;  am.  1915,  ch.  64,  §  7,  p.  561;  S.L.  1913, 
ch.  179,  §  7a,  as  added  by  1915,  ch.  64,  §  8, 
subd.  7a,  p.  162;  reen.  C.L.  63:7,  63:7a;  C.S., 
§§  1574,  1575;  1927,  ch.  183,  §  1,  p.  247; 
I.C.A.,  §§  39-2104,  39-2105.  Repealed  by 
1950  (1st  E.S.),  ch.  87,  §  24,  p.  117. 

40-2206.  1913,  ch.  179,  §  7b,  as  added  by 
1915,  ch.  64,  §  8,  subd.  7b,  p,  162;  reen.  C.L. 
63:7b;  am.  1919,  ch.  156,  §  1,  p.  515;  C.S., 
§  1576;  am.  1921,  ch.  183,  §  1,  p.  378;  I.C.A., 
§  39-2106;  am.  1937,  ch.  58,  §  1,  p.  78;  am. 
1939,  ch.  34,  §  1,  p.  72;  am.  1950  (E.S.),  ch. 
87,  §  23,  p.  117;  am.  1951,  ch.  91,  §  1,  p.  163; 
am.  1974,  ch.  12,  §  38,  p.  61.  Repealed  by  S.L. 
1985,  ch.  253,  §  1,  effective  July  1,  1985. 

40-2207  to  40-2209.  S.L.  1913,  ch.  179,  §  8, 
p.  163  as  amended  by  1915,  ch.  64,  §  9,  p.  163 
and  S.L.  1913,  ch.  179,  §§  8a,  8b  as  added  by 
1915,  ch.  64,  §  10,  p.  163;  reen.  C.L.  63:8,  8a, 
8b;  C.S.,  §§  1577  to  1579;  am.  1925,  ch.  66, 
§  1,  p.  97;  am.  1929,  ch.  109,  §  1,  p.  176;  am. 
1931,ch.90,§  1,  p.  153;  I.C.A.,  §§  39-2107  to 
39-2109;  am.  1935  (2nd  E.S.),  ch.  4,  §§  2  to  4, 
p.  9;  am.  1945,  ch.  156,  §  1,  p.  232.  Repealed 
by  S.L.  1950  (1st  E.S.),  ch.  87,  §  24,  p.  117. 

40-2210.  1913,  ch.  179,  §  10,  p.  565;  am. 
1915,ch.35,§  1,  p.  114;  1915,  ch.  64,  §  11,  p. 
164;  reen.  C.L.  63:10;  C.S.,  §  1581;  I.C.A., 
§  39-2110;  1983,  ch.  179,  §  7,  p.  487;  1984, 


ch.  195,  §  6,  p.  445;  1984,  ch.  236,  §  1,  p.  564; 
1985,  ch.  172,  §  1,  p.  450.  Repealed  by  S.L. 
1985,  ch.  253,  §  1,  effective  July  1,  1985. 

40-2211.  1913,  ch.  179,  §  10a,  as  added  by 
1915,  ch.  64,  §  12,  p.  164;  reen.  C.L.  63:10a; 
C.S.,  §  1582;  am.  1923,  ch.  115,  §  1,  p.  147; 
am.  1925,  ch.  177,  §  8,  p.  315;  am.  1929,  ch. 
195,  §  7,  p.  362;  am.  1931,  ch.  154,  §  1,  p. 
259;  I.C.A.,  §  39-2111;  am.  1950  (E.S.),  ch.  80, 
§  1,  p.  107;  am.  1963,  ch.  171,  §  1,  p.  495. 
Repealed  by  S.L.  1983,  ch.  179,  §  4. 

40-2212.  1913,  ch.  179,  §  11,  p.  565;  am. 
1915,  ch.  64,  §  13,  p.  165;  compiled  and  reen. 
C.L.  63:11;  C.S.,  §  1583;  I.C.A.,  §  39-2112; 

1933,  ch.  19,  §  1,  p.  25;  1937,  ch.  248,  §  2,  p. 
446;  1951,  ch.  160,  §  1,  p.  355;  1974,  ch.  12, 

§  39,  p.  61.  Repealed  by  S.L.  1985,  ch.  253, 

§  1,  effective  July  1,  1985. 
40-2212a.  S.L.  1950  (E.S.),  ch.  26,  §  1,  p. 

42.  Repealed  by  S.L.  1973,  ch.  260,  §  2. 
40-2213  to  40-2215.  1923,  ch.  47,  §  1,  p.  51; 

1923,  ch.  206,  §  1,  p.  331;  I.C.A.,  §§  39-2113, 

39-2114;  1947,  ch.  193,  §  1,  p.  470;  am.  1974, 

ch.  12,  §§  40, 41,  p.  61.  Repealed  by  S.L.  1985, 

ch.  253,  §  1,  effective  July  1,  1985. 
40-2216.  S.L.  1947,  ch.  221,  §  1,  p.  532;  am. 

1949,  ch.  136,  §  4,  p.  239;  1950  (E.S.),  ch.  25, 

§  1,  p.  39;  1951,  ch.  92,  §  1,  p.  164;  1953,  ch. 

214,  §  1,  p.  324;  1955,  ch.  254,  §  1,  p.  562. 

Repealed  by  S.L.  1957,  ch.  101,  §  3,  p.  175. 
40-2217.  S.L.  1947,  ch.  221,  §    2,  p.  532;  am. 

1950  (E.S.),  ch.  25,  §  2,  p.  39;  am.  1955,  ch. 

254,  §  2,  p.  562;  am.  1974,  ch.  12,  §  42,  p.  61. 

Repealed  by  S.L.  1980,  ch.  163,  §  1. 
40-2218.  S.L.  1947,  ch.  221,  §  3,  p.  532. 

Repealed  by  S.L.  1950  (E.S.),  ch.  25,  §  3,  p. 

41. 

Compiler's  Notes. 

Both  S.L.  1994,  ch.  327  and  S.L.  1994,  ch. 
331  enacted  a  chapter  21  in  title  40.  The 
provisions  enacted  by  S.L.  1994,  ch.  33  were 
redesignated,  through  the  use  of  brackets,  as 
chapter  22  of  title  40.  That  redesignation  was 
made  permanent  by  S.L.  2005,  ch.  25. 


40-2202,  Petition.  —  Whenever  electors  of  a  portion  of  the  territory 
embraced  in  any  existing  highway  district  desire  that  their  portion  be 
detached  from  the  highway  district  and  organized  into  a  new  highway 
district,  a  petition  describing  the  territory  by  its  boundaries,  signed  by  not 
less  than  ten  (10)  electors  qualified  to  vote  at  a  highway  district  election  and 
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residing  in  the  territory  sought  to  be  detached  shall  be  presented  to  the 
commissioners  of  the  highway  district. 

HiTS^OIT*       '  5  1,p.  1060;  am.  and  redesig.  2005,  ch.  25, 

LC,  §  40-2102,  as  added  by  1994,  ch.  331,      §  83,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2202  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2203.  Order  for  hearing  upon  petition.  —  Immediately  upon  its 
next  regular  meeting  or  at  a  special  meeting  called  for  that  purpose,  the 
highway  district  commissioners  shall  by  order  or  resolution  fix  a  time  and 
place  for  a  hearing  of  the  petition,  which  time  shall  not  be  less  than 
twenty-one  (21)  days  from  and  after  the  date  of  the  first  publication  of  the 
notice  of  the  petition  and  of  the  hearing. 

HTSn°T^  o^o  ^  „  .  §  lj  P'  106°;  am*  and  redesig.  2005,  ch.  25, 

I.C.,  §  40-2103,  as  added  by  1994,  ch.  331,      §  84,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2203  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2204.  Notice  of  hearing  and  petition.  —  The  highway  district 
commissioners  shall  require  their  clerk  to  have  a  notice  published  in 
accordance  with  the  provisions  of  section  40-206,  Idaho  Code,  setting  forth 
the  fact  that  a  petition  has  been  filed  with  the  commissioners.  The  notice 
shall  state  the  name  of  the  highway  district  from  which  territory  is  proposed 
to  be  detached  and  organized  into  a  new  highway  district;  a  concise 
description  of  the  boundaries  of  the  territory  so  proposed  to  be  detached  and 
organized  into  a  new  highway  district;  the  current  bonded  and  current 
warrant  indebtedness  of  the  district;  a  notice  of  the  time  and  place  when  and 
where  the  petition  will  be  heard  by  the  highway  district  commissioners;  and 
notice  that  any  elector  qualified  to  vote  at  an  election  of  the  highway  district 
may,  prior  to  or  at  the  time  of  the  hearing,  file  with  the  highway  district 
clerk  written  objections  to  the  proposed  detachment  and  organization  of  said 
territory 

HTS^°T^n  oirwi  aa  a  u    ,„„„     ,  §  X»  p'  1060'  am'  and  redesi£-  2005>  <*l  25, 

I.C,  §  40-2104,  as  added  by  1994,  ch.  331,      §  85,  p,  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2204  was  repealed.  See  Prior 
Laws,  §  40-2201. 
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40-2205.    Hearing  —  Order  for  detachment  and  organization,  — 

At  the  time  and  place  specified  in  the  notice,  the  highway  district  commis- 
sioners shall  consider  the  petition  and  all  written  objections  filed  with  them 
and  shall  hear  all  persons  in  relation  to  it.  Upon  the  conclusion  of  the 
hearing,  which  may  be  continued  from  day  to  day,  if  the  commissioners  shall 
determine  that  the  detachment  from  the  highway  district  of  the  territory 
described  in  the  petition  is  practicable  and  to  the  best  interests  of  the 
territory  and  of  the  highway  district,  they  shall,  within  ten  (10)  days,  make 
and  enter  an  order  directing  that  the  territory  be  detached  from  the  highway 
district  and  be  organized  into  a  new  highway  district  at  a  date  not  less  than 
thirty  (30)  nor  more  than  sixty  (60)  days  from  and  after  the  date  of  the  order. 

History.  §  1,  p.  1060;  am.  and  redesig.  2005,  ch.  25, 

LC,  §40-2105,  as  added  by  1994,  ch.  331,      §  86,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2205  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2206,    New  highway  district  —  Establishment  of  subdistricts. 

—  When  the  commissioners  of  the  existing  highway  district  order  the 
establishment  of  a  new  highway  district,  they  shall  have  the  duty  to  name 
the  new  highway  district  and  to  divide  the  new  highway  district  into  three 
(3)  subdistricts,  as  nearly  equal  in  population,  area  and  mileage  as  practi- 
cable, to  be  known  as  highway  commissioners  subdistricts  one,  two  and 
three.  Subdistricts  may  be  revised  or  modified  as  changes  in  conditions 
demand.  Not  more  than  one  (1)  of  the  highway  district  commissioners  shall 
be  an  elector  of  the  same  highway  subdistrict. 

History.  §  X>  P-  1060'  am*  and  redesiS-  2005>  ch-  25> 

LC,  §' 40-2106,  as  added  by  1994,  ch.  331,      §  87,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2206  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2207.    First  commissioners  of  new  highway  district.  —  The 

existing  highway  district  commissioners  shall  appoint  a  qualified  elector  to 
serve  as  a  highway  district  commissioner  for  each  of  the  subdistricts  of  the 
new  highway  district.  The  commissioners  shall  provide  each  of  the  commis- 
sioners appointed  to  the  new  highway  district  with  a  certificate  of  appoint- 
ment. Each  appointed  highway  district  commissioner  shall  take  and  sub- 
scribe the  official  oath,  which  oath  shall  be  filed  in  the  office  of  the  newly 
organized  highway  district  commissioners.  The  first  commissioners  shall 
serve  until  the  next  highway  district  election  as  specified  in  section  40-1305, 
Idaho  Code. 
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History.  §  i?  p.  1060;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  40-2107,  as  added  by  1994,  ch.  331,      §  88,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2207  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2208.    Organization  and  operation  of  new  highway  district.  — 

The  newly  organized  highway  district  shall  be  organized  and  operated  in 
accordance  with  the  provisions  of  chapter  13,  title  40,  Idaho  Code,  except  for 
the  provisions  of  sections  40-1323,  40-1333  and  40-1334,  Idaho  Code.  All  of 
the  public  highways,  public  rights-of-way  and  public  streets  located  within 
the  boundaries  of  any  unincorporated  city  located  within  the  new  highway 
district  shall  be  under  the  exclusive  jurisdiction  of  the  new  highway  district 
and  such  highways  and  streets  shall  be  eligible  for  maintenance  and 
construction  with  highway  district  funds  in  the  same  manner  as  any  other 
highways  in  the  highway  district  system. 

History.  §  ^  p/  1060;  am.  and  redesig.  2005,  ch.  25, 

I.C,  §  40-2108,  as  added  by  1994,  ch.  331,      §  89,  p.  82. 

STATUTORY  NOTES 

Prior  Laws.  was  repealed  by  S.L.  1999,  ch.  332,  §  16,  p. 

Former  §  40-2208  was  repealed.  See  Prior      864,  effective  July  1   1999 
Laws,  §  40-2201. 
Compiler's  Notes. 

Section  40-1334,  referenced  in  this  section, 

40-2209.  Effect  of  detachment  of  territory  —  Apportionment  of 
indebtedness.  —  The  detachment  of  territory  from  the  district  shall  be 
deemed  to  relate  only  to  the  operations  of  the  district  subsequent  to  the 
order  of  detachment.  Territory  detached  and  all  taxable  property  in  that 
territory  shall  be  and  remain  liable  for  the  proportionate  share  of  all  bonded, 
warrant,  and  other  indebtedness  incurred  by  the  district  prior  to  the  time  of 
detachment.  The  proportionate  share  of  the  indebtedness  of  the  district 
incurred  prior  to  the  order  of  detachment  shall  be  borne  by  the  detached 
territory  and  shall  be  computed  as  provided  in  section  40-1609,  Idaho  Code. 

HirS^01T\rt  ft,™  §  *'  P-  106°;  am-  axid  redesig.  2005,  ch.  25, 

I.C,  §  40-2109,  as  added  by  1994,  ch.  331,      §  90,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2209  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2210.    Validity  of  outstanding  bonds  and  warrants  not  af- 
fected. —  Nothing  in  this  chapter  shall  be  construed  as  impairing  the 
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validity  of  any  bonds  or  warrants  of  a  highway  district  outstanding  at  the 
time  of  the  detachment  of  any  territory. 

History.  §  1,  P-  106°;  am-  and  redesig.  2005,  ch.  25, 

I.C.,  §"  40-2110,  as  added  by  1994,  ch.  331,      §  91,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2210  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2211,  Filing  of  certified  copy  of  order,  —  The  commissioners 
shall  cause  a  certified  copy  of  the  order  of  detachment  of  territory  and 
organization  of  the  new  highway  district  to  be  filed  for  record  in  the  office  of 
the  county  recorder  of  the  county  in  which  the  highway  district  is  situate, 
and  shall  transmit  a  certified  copy  of  the  order  to  the  highway  district 
commissioners  of  the  newly  organized  highway  district. 

History.  §  1>  P-  106°;  am-  and  redesig.  2005,  ch.  25, 

I.C.,  §*  40-2111,  as  added  by  1994,  ch.  331,      §  92,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2211  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2212.  Highway  distribution  account  —  Eligibility.  —  After  the 
new  highway  district  has  been  organized  and  in  operation  for  a  full  quarter 
of  a  calendar  year,  the  newly  organized  highway  district  shall  be  eligible  for 
apportionment  of  funds  from  the  highway  distribution  account  as  provided 
in  section  40-709,  Idaho  Code. 

History.  §  1,  P-  1060;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  40-2112,  as  added  by  1994,  ch.  331,      §  93,  p.  82. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2212  was  repealed.  See  Prior 
Laws,  §  40-2201. 

40-2213,  Transfer  of  property,  funds  and  materiel.  —  Except  for  the 
highways,  bridges,  public  streets  and  public  rights-of-way  within  the 
detached  territory,  none  of  the  property,  either  real  or  personal,  or  any 
funds,  materiel,  supplies  or  equipment  owned  and  under  the  control  of  the 
highway  district  from  which  the  territory  was  detached  shall  be  transferred 
to  the  newly  organized  highway  district  unless  specifically  authorized  in 
writing  by  the  highway  district  owning  and  controlling  such  property. 
However,  the  highway  district  organizing  the  new  highway  district  may 
provide  property,  funds,  personnel,  materiel  or  services  to  the  newly 
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organized  highway  district  in  accordance  with  the  provisions  of  section 
67-2328,  Idaho  Code. 

History.  §  1,  p.  1060;  am.  and  redesig.  2005,  ch.  25, 

I.C.,  §  40-2113,  as  added  by  1994,  ch.  331,  §  94,  p.  82. 

STATUTORY  NOTES 

Prior  Laws.  Effective  Dates. 

Former  §  40-2213  was  repealed.  See  Prior  Section  2  of  S.L.  1994,  ch.  331  declared  an 

Laws,  §  40-2201.  emergency.  Approved  March  31,  1994. 

CHAPTER  23 

MISCELLANEOUS  PROVISIONS 

SECTION.  SECTION. 

^'non1'  5lght  °f  entry  t0  make  surveys-  40-2314.  Passageways  for  stock. 

40-2302.  Public  acquires  fee  simple  title  —  40-2315.  Damage  to  highways  or  ditches  by 

Record  and  dedication  of  high-  livestock. 

ways-  40-2316.  Private    highways    —    Establish- 

40-2303.  Public  use  of  private  dam  or  bridge.  ment. 

40-2304.  Construction  of  sidewalks.  40-2317.  Removal  of  fences. 

40-2305.  Adjoining  owners  may  plant  trees  40-2318.  Turning  highways   across   private 

—   Penalty   for   injury.    [Re-  lands. 

Pealed.]  40-2319.  Encroachments  —  Removal  —  No- 

40-2306.  Felling  tree  into  highway  —  Pen-  tice  —  Penalty  for  failure  to 

ait7'  remove  —  Removal  by  county 

40-2307.  Removal  of  fallen  trees.  or  highway  district  —  Abate- 

40-2308.  Corporations  may  lay  tracks  and  ment. 

water  mains.  40-2320.  [Repealed.! 

40-2309.  Railroad  crossings.  40-2321.  Bridges  and  culverts. 

40-2310.  Cattle  guards  across  roads  —  Land-  40-2322.  Construction  or  repair  of  bridges 

owner's  right  to  construct  —  and   culverts   by   director   of 

Gates.  highways. 

40-2311.  Penalty  for  defacing  or  destroying  40-2323.  Abatement  of  flooding  of  highways 

signs,  signposts  or  facilities.  —  Right  of  entry  —  Court  ac- 

40-2312.  Width  of  highways.  tion  for  abatement. 

40-2313.  Trails  for  livestock  —  Laying  out  —  40-2324.  Authorization  and  compensation  for 

Rules  concerning  use  —  Pen-  maintenance  of  public  high- 


alty. 


ways. 


40-2301 .  Right  of  entry  to  make  surveys.  —  Agents  and  employees  of 
the  board,  county  commissioners  and  highway  district  commissioners  shall 
have  the  right  to  enter  upon  any  land  to  make  surveys  for  any  of  the 
purposes  of  this  title  in  the  manner  provided  by  law.  Agents  and  employees 
of  the  board,  county  commissioners  and  highway  district  commissioners 
who  are  licensed  as,  or  under  the  direction  of,  professional  land  surveyors 
shall  have  the  right  to  enter  upon  any  land  to  set  right-of-way  monuments 
for  the  purposes  of  this  title  in  the  manner  provided  by  law. 

History. 

I.C.,  §  40-2301,  as  added  by  1985,  ch.  253, 
§  2,  p.  586;  am.  1994,  ch.  364,  §  3,  p.  1139. 
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STATUTORY  NOTES 

Prior  Laws.  §§  39-2201  to  39-2206;   am.    1974,   ch.    12, 

Former  §§  40-2301  to  40-2306,  which  com-  §§  43,  44,  p.  61,  were  repealed  by  S.L.  1985, 
prised  1921,  ch.  99,  §§  1  to  6,  p.  224;  I.C.A.,      ch.  253,  §  1,  effective  July  1,  1985. 

40-2302.  Public  acquires  fee  simple  title  —  Record  and  dedica- 
tion of  highways,  —  (1)  By  taking  or  accepting  land  for  a  highway,  the 
public  acquires  the  fee  simple  title  to  the  property.  The  person  or  persons 
having  jurisdiction  of  the  highway  may  take  or  accept  lesser  estate  as  they 
may  deem  requisite  for  their  purposes. 

(2)  In  all  cases  where  consent  to  use  the  right-of-way  for  a  highway  is 
voluntarily  given,  purchased,  or  condemned  and  paid  for,  either  an  instru- 
ment in  writing  conveying  the  right-of-way  and  incidents  to  it,  signed  and 
acknowledged  by  the  party  making  it,  or  a  certified  copy  of  the  decree  of  the 
court  condemning  it,  must  be  made,  filed  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  land  conveyed  or  condemned  shall  be 
particularly  described. 

(3)  No  highway  dedicated  by  the  owner  to  the  public  shall  be  deemed  a 
public  highway,  or  be  under  the  use  or  control  of  a  county  or  highway  district 
unless  the  dedication  shall  be  accepted  and  confirmed  by  the  commissioners 
of  the  county  or  highway  district. 

History. 

I.C.,  §  40-2302,  as  added  by  1985,  ch.  253, 

§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2302  was  repealed.  See  Prior 
Laws,  §  40-2301. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Previous  easement. 

Vacation  of  easement  released. 

Previous  Easement.  tract,  at  the  instance  and  request  of  owner, 
Where  municipal  corporation  acquired  an  and  vacated  the  "diagonal  road,"  conditioned 
easement  for  highway  over  land  upon  which  a  on  plaintiff's  placing  newly  established  high- 
prior  easement  exists,  it  took  it  subject  to  way  ^n  a  g0od  and  passable  condition  as  a 
previous  easement  City  of  TVin  Falls  v.  bUc  highway  pubiic  had  a  right  to  travel 
Harlan,  27  Idaho  769,  151  P.  1191  (1915).  «diagonal  road»  untii  such  condition  was  com- 
Vacation  of  Easement  Released.  plied  with,  and  vacation  of  such  "diagonal 
Where  public  highway  had  run  diagonally  road"  did  not  take  place  until  the  new  high- 
across  a  forty  (40)  acre  tract  owned  by  plain-  way  was  placed  in  proper  condition. 
tiff,  and  proper  authorities  had  established  a  Rasmussen  v.  Silk,  26  Idaho  341,  143  P.  525 
new  highway  along  line  of  said  forty  (40)  acre  (1941). 
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RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  Construction  of  highway  through  park  as 

Streets  and  Bridges,  §  190  et  seq.  violation  of  use  to  which  park  property  may 

C.J.S.  —  39A  C.J.S.,  Highways,  §  135  et  be  devoted.  60  A.L.R.3d  581. 

seq.  Private  improvement  of  land  dedicated  but 

A.L.R.  —  Validity  and  construction  of  stat-  not  used  as  street  as  estopping  public  rights, 

ute  or  ordinance  requiring  land  developer  to  36  A.L.R.4th  625. 
dedicate  portion  of  land  for  recreational  pur- 
poses, or  make  payment  in  lieu  thereof.  43 
A.L.R.3d  862. 

40-2303,  Public  use  of  private  dam  or  bridge.  —  No  right  shall  be 
deemed  to  have  vested  in  the  public  for  highway  or  other  purposes,  where 
free  use  may  be  granted  to  the  public  to  a  right-of-way  for  the  purposes  of 
travel,  over  and  upon  any  dam  or  bridge  constructed  over  and  across  any  of 
the  streams  of  this  state,  and  owned  by  any  person. 

History. 

I.C.,  §  40-2303,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2303  was  repealed.  See  Prior 
Laws,  §  40-2301. 

40-2304.  Construction  of  sidewalks.  —  Any  owner  or  occupant  of 
land  may  construct  a  sidewalk  on  the  highway  along  the  line  of  his  land 
subject  to  authority  conferred  by  law  on  the  respective  highway  or  county 
commissioners  and  the  director  of  highways.  Any  person  using  the  sidewalk 
with  a  horse  or  team  without  permission  of  the  owner,  is  liable  to  the  owner 
or  occupant  in  the  sum  of  twenty-five  dollars  ($25.00)  for  each  trespass,  and 
for  all  damages  suffered. 

History. 

I.C.,  §  40-2304,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2304  was  repealed.  See  Prior 
Laws,  §  40-2301. 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  itation  due  to  artificial  conditions  on  pre- 

Streets  and  Bridges,  §§  89,  90.  mises.  18  A.L.R.3d  428. 

A.L.R.  —  Use  or  improvement  of  highway  Proceeding  in  the  dark  along  outside  path 

as  establishing  grade  necessary  to  entitle  or  walkway  as  contributory  negligence.  22 

abutting  owner  to  compensation  on  subse-  A.L.R.3d  599. 

quent  change.  2  A.L.R.3d  985.  Validity  and  construction  of  provision  pro- 
Abutting  owner's  liability  for  injury  from  hibiting  or  regulating  advertising  sign  over- 
ice  formed  on  sidewalk  by  discharge  of  precip-  hanging  street  or  sidewalk.  80  A.L.R.3d  687. 
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40-2305*    Adjoining  owners  may  plant  trees  —  Penalty  for  injury. 
[Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  2305,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

Former  §  40-2305  was  repealed.  See  Prior  was  repealed  by  S.L.  1996,  ch.  393,  §  1, 
Laws,  §  40-2301.  effective  March  20,  1996. 

Compiler's  Notes. 

This  section,  which  comprised  I.C.,  §  40- 

40-2306.  Felling  tree  into  highway  —  Penalty.  —  Whoever  cuts 
down  a  tree  so  that  it  falls  upon  a  highway  shall  remove  the  tree,  and  is 
liable  to  a  penalty  often  dollars  ($10.00)  for  every  day  the  tree  remains  on 
the  highway. 

History. 

I.C.,  §  40-2306,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2306  was  repealed.  See  Prior 
Laws,  §  40-2301. 

40-2307.  Removal  of  fallen  trees.  —  Any  person  may  notify  the 
occupant  or  owner  of  any  land  from  which  a  tree  or  other  obstruction  has 
fallen  upon  any  highway  to  remove  the  tree  or  obstruction.  If  it  is  not 
removed,  the  owner  or  occupant  is  liable  to  a  penalty  often  dollars  ($10.00) 
for  every  day  until  it  is  removed,  in  addition  to  the  cost  of  removal. 

History. 

I.C.,  §  40-2307,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-2308.  Corporations  may  lay  tracks  and  water  mains.  —  Every 
gas,  water,  or  railroad  corporation  has  the  power  to  lay  conductors  and 
tracks  through  the  public  ways  and  squares  in  any  city  with  the  consent  of 
the  city  authorities,  and  under  reasonable  regulations  and  for  just  compen- 
sation, as  the  city  authorities  and  the  law  prescribe. 

History. 

I.C.,  §  40-2308,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Utility  Franchises.  Cities  have  the  right  to  own  and  operate 

The  highway  district  legislation  contained  utilities  and  provide  those  services  to  their 

in  title  40,  chapters   13  and  14,  does  not  residents,  and  their  surrender  of  this  right  is 

supersede  the  well-established  law  vesting  valid    consideration    for    the    franchise    fee 

power  to  grant  franchises  to  utilities  in  the  charged  to  the  utilities.  Alpert  v.  Boise  Water 

cities.  Alpert  v.  Boise  Water  Corp.,  118  Idaho  Corp.,  118  Idaho  136,  795  P.2d  298  (1990). 

136,  795  P. 2d  298  (1990).  The  charging  of  a  fee  for  a  utility  franchise 
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40-2310 


is  reasonable  compensation  and  consideration 
to  the  cities  as  expressly  allowed  by  Const., 
Art.  15,  §  2  and  this  section.  Alpert  v.  Boise 


Water  Corp.,  118  Idaho  136,  795  R2d  298 
(1990). 


Decisions  Under  Prior  Law 
Analysis 


Governmental  powers. 
Removal  of  mains. 
Termination  of  franchise. 

Governmental  Powers. 

Where  city  granted  right  of  way  to  railway 
company  to  lay  its  tracks  along  its  streets, 
such  city  was  exercising  its  governmental 
powers  granted  to  it  by  the  constitution  and 
the  statutes  and  did  not  create  a  liability 
against  municipality  for  damages  occasioned 
by  railway  company  exercising  that  right. 
Trueman  v.  Village  of  St.  Maries,  21  Idaho 
632,  123  P.  508  (1912). 

Removal  of  Mains. 

Unincorporated  village  was  not  required  to 
obtain  consent  of  public  utilities  commission 
before  requiring  removal  of  pipes  and  appara- 
tus of  a  private  water  company,  though  water 
company  as  a  public  utility  was  subject  to 


regulation  by  the  commission,  since  munici- 
palities retain  the  right  to  control  and  main- 
tain their  streets  and  alleys.  Village  of 
Lapwai  v.  Alligier,  78  Idaho  124,  299  P2d  475 
(1956). 

Termination  of  Franchise. 

License  granted  by  unincorporated  village 
for  the  construction  and  operation  of  a  water- 
works for  a  period  of  25  years,  which  was  not 
renewed  at  the  end  of  the  25  year  period, 
could  be  terminated  by  the  village  as  though 
the  license  was  an  expired  franchise.  Village 
of  Lapwai  v.  Alligier,  78  Idaho  124,  299  P.2d 
475  (1956). 


OPINIONS  OF  ATTORNEY  GENERAL 


Cities  and  counties  in  Idaho  almost  cer- 
tainly have  authority  under  current  state  law 
to  franchise  cable  television  companies.  With 
general   franchising   authority  under   state 


law,  federal  law  allows  cities  and  counties  to 
regulate  the  basic  cable  television  service  rate 
and  charge  a  franchise  fee,  both  subject  to  the 
conditions  of  federal  law.  OAG  94-5. 


RESEARCH  REFERENCES 


Am.  Jur.  —  39  Am.  Jur.  2d,  Highways, 
Streets  and  Bridges,  §  190  et  seq. 

A.L.R.  —  Liability  of  one  excavating  in 
highway  for  injury  to  public  utility  cables, 
conduits,  or  the  like.  73  A.L.R.3d  987. 

Liability  of  one  other  than  electric  power  or 
light  company  or  its  employee  for  interrup- 


tion, failure,  or  inadequacy  of  electric  power. 
15  AL.R.4th  1148. 

Highway  construction  contractor's  liability 
for  injuries  to  third  persons  by  materials  or 
debris  on  highway  during  course  of  construc- 
tion or  repair.  3  AL.R.4th  770. 


40-2309.  Railroad  crossings.  —  Whenever  highways  are  laid  out  to 
cross  railroads  on  public  lands,  the  owners  or  corporations  using  the  same 
highway  shall,  at  their  own  expense,  so  prepare  the  highway  that  it  may 
cross  without  danger  or  delay,  and  when  the  right-of-way  for  a  public 
highway  is  obtained  through  the  judgment  of  any  court,  over  any  railroad, 
no  damage  shall  be  awarded  for  the  simple  right  to  cross. 

History. 

LC,  §  40-2309,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 


40-2310. 
construct 


Cattle  guards  across  roads  —  Landowner's  right  to 
-  Gates.  —  (1)  The  owner,  or  lessee  of  any  land  crossed  by  any 
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highway,  except  highways  maintained  by  the  department,  who  encloses  the 
land  with  a  lawful  fence,  shall,  with  the  consent  of  the  commissioners, 
highway  district  commissioners,  or  other  governing  body  having  jurisdiction 
over  the  highway,  have  the  right  to  enclose  the  land,  by  erecting  or 
constructing  cattle  guards  across  the  highway.  Cattle  guards  shall  be 
constructed  in  accordance  with  plans  and  specifications  as  the  respective 
commissioners  or  other  governing  body  having  jurisdiction  of  the  highway 
shall  prescribe. 

(2)  Any  owner  or  lessee  of  land  constructing  a  cattle  guard  across  a 
highway  under  the  provisions  of  subsection  (1)  above,  shall  cause  a  gate  not 
less  than  twelve  (12)  feet  long  to  be  constructed  and  maintained  in  the  fence 
connected  to  the  cattle  guard.  The  gate  shall  not  be  more  than  thirty-three 
(33)  feet  from  the  highway.  The  surface  of  the  guard  adjoining  the  highway 
and  gate  shall  be  so  leveled  and  maintained  that  a  vehicle  can  pass  from  the 
highway  through  the  gate  on  either  side  of  the  fence,  and  the  gate  shall  be 
unlocked  at  all  times. 

History. 

LC,  §  40-2310,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

RESEARCH  REFERENCES 

Am.  Jur.  —  40  Am.  Jur.  2d,  Highways,  C.J.S.  — 40  C.J.S.,  Highways,  §  341etseq. 

Streets  and  Bridges,  §  333. 

40-2311.  Penalty  for  defacing  or  destroying  signs,  signposts  or 
facilities.  —  It  shall  be  unlawful  for  any  person  to  deface  or  destroy  any 
signs,  signposts,  guideposts,  or  any  inscription  on  them,  or  facilities  erected 
by  or  under  the  direction  of  the  board,  a  director  of  highways,  county,  or 
highway  district  commissioners.  Any  person  found  guilty  shall  be  deemed 
guilty  of  a  misdemeanor.  The  defacing  or  destroying  of  each  sign,  signpost, 
guidepost,  or  inscription,  or  facility  shall  constitute  a  separate  offense. 

History. 

I.C.,  §  40-2311,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Penalty  for  misdemeanor  when  not  other- 
wise provided,  §  18-113. 

40-2312,  Width  of  highways.  —  All  highways,  except  bridges  and 
those  located  within  cities,  shall  be  not  less  than  fifty  (50)  feet  wide,  except 
those  of  a  lesser  width  presently  existing,  and  may  be  as  wide  as  required  for 
proper  construction  and  maintenance  in  the  discretion  of  the  authority  in 
charge  of  the  construction  and  maintenance.  Bridges  located  outside  incor- 
porated cities  shall  be  the  same  width  to  and  across  the  river,  creek  or 
stream  as  the  highway  leading  to  it. 
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History. 

I.C.,  §  40-2312,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Cited  in:  Burrup  v.  Stanger,  114  Idaho  50, 
753  P.2d  261  (Ct.  App.  1988). 

Decisions  Under  Prior  Law 

HM^W  *V  Plfewsription.  unless  facts  clearly  indicated  that  owner  lim- 

Width  of  highways  established  by  prescrip-  ited  width  of  said  road  prior  to  time  it  became 

tion  or  public  use  had  to  be  determined  from  a  a  highway  by  user<  Meservey  v.  Gulliford,  14 

consideration  of  circumstances  peculiar  to  Idaho  133  93  P.  780  (1908) 
each  case,  and  was  presumed  to  be  50  feet,  ' 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways,  C.J.S.  —  39A  C.J.S.,  Highways,  §  65. 

Streets  and  Bridges,  §  58  et  seq. 

40-2313.  Trails  for  livestock  —  Laying  out  —  Rules  concerning 
use  —  Penalty,  —  (1)  County  or  highway  commissioners  are  authorized  to 
lay  out  highways  or  designate  existing  highways,  within  their  respective 
jurisdictions,  to  be  used  as  trails  for  livestock.  These  highways  may  be  of  a 
width  as  determined  by  the  respective  commissioners,  and  they  may  lay  out, 
alter,  establish  and  secure  lands  for  those  highways  in  the  same  manner  and 
under  the  same  provisions  as  the  laying  out,  or  establishing,  or  securing 
rights-of-way  for  regular  highways.  A  regular  highway  not  established  or 
designated  as  a  livestock  trail  under  the  provisions  of  this  section  may  be 
used  for  trailing  livestock  in  a  number  and  at  a  time  as  may  be  indicated  in 
rules  and  regulations  made  for  that  purpose  by  the  respective  commission- 
ers. 

(2)  Rules  and  regulations  shall  be  entered  on  the  minutes  of  the  respec- 
tive commissioners.  When  highways  are  provided  by  counties  or  districts 
and  are  available  for  use  as  livestock  trails,  the  respective  commissioners 
may  by  rule  or  regulation  prohibit  the  use  of  any  regular  highway,  or  portion 
of  it,  in  their  respective  jurisdictions,  for  trails  over  which  to  drive  livestock. 

(3)  Any  person  driving  livestock  over  a  regular  public  highway  in  viola- 
tion of  rules  or  regulations  prohibiting  the  use  of  the  highway,  or  portion  of 
it  shall,  in  addition  to  any  other  penalties  provided  by  law,  be  deemed  guilty 
of  a  misdemeanor. 

History. 

I.C.,  §  40-2313,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

STATUTORY  NOTES 

Cross  References. 

Penalty  for  misdemeanor  when  not  other- 
wise provided,  §  18-113. 
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JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 
Analysis 

Failure  to  designate  trailing  routes. 
Livestock  control  ordinance. 

Failure  to  Designate  Trailing  Routes.  ilar  section  regarding  driving  of  livestock 
Sheep  owner  was  not  prohibited  from  hav-  where  nothing  in  the  language  of  the  ordi- 
ing  its  sheep  on  the  highway  where  the  board  nance  prohibited  cattle  drives  since  it  pro- 
of county  commissioners  had  not  designated  scribed  allowing  livestock  to  run  "at  large" 
any  highways  as  trailing  routes;  nor  had  it  and  under  the  termg  of  the  finance,  live- 
passed  any  regulations  barring  the  trailing  of  gtock  were  nofc  «at  large„  tf  they  were  under 
livestock  on  any  highways ;Etcheverry  Sheep  the«immediate  effective  control"  of  their  «cus- 
Co.  v.  J.R  Simplot  Co.,  113  Idaho  15,  740  P.2d  ^^^  Benewah  County  Cattlemen's  Ass'n  v. 
57  (1987).  Board  0f  County  Comm'rs,  105  Idaho  209,  668 
Livestock  Control  Ordinance.  P2d  85  (1983). 
Ordinance  did  not  contravene  a  former  sim- 

40-23 14.  Passageways  for  stock.  —  Passageways  for  stock  passing 
beneath  any  highway  must  be  bridged  with  suitable  plank  not  less  than 
eighteen  (18)  feet  in  length,  and  it  shall  be  lawful  for  the  fences  of  either  side 
to  converge  to  the  bridge  over  the  passageway.  The  passageway  must  be 
kept  securely  bridged  and  in  good  repair  by  the  person  who  owns  the 
adjoining  lands.  The  bridge  shall  not  be  placed  more  than  one  (1)  foot  above 
the  level  of  the  passageway.  Approaches  to  the  bridge  over  the  passageway 
shall  be  kept  in  good  repair  by  the  owner. 

History. 

I.C.,  §  40-2314,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-2315.    Damage  to  highways  or  ditches  by  livestock.  —  (1)  Any 

person  owning  livestock  or  an  employee  or  agent  of  the  owner  of  livestock, 
who  shall  drive,  range  or  graze  the  livestock  along  or  across  the  public 
highways  or  ditches,  or  who  shall  permit  them  to  range  or  graze  along  or 
across  public  highways  or  ditches,  and  thereby  obstruct  or  partially  obstruct 
the  highway,  by  rolling  rocks,  brush  or  other  debris  on  it,  or  destroy  or  injure 
any  grades,  ditches,  bridges  or  approaches  to  bridges,  shall  immediately 
repair  the  damage  done  to  the  highway  or  ditch  at  their  own  expense.  Any 
person  owning  livestock  who  shall  refuse  or  neglect  to  repair  any  and  all 
damage  done  to  highways  or  ditches,  within  twenty-four  (24)  hours,  shall  be 
deemed  guilty  of  a  misdemeanor. 

(2)  All  commissioners,  directors  of  highways,  highway  district  commis- 
sioners, and  the  board  and  their  deputies,  are  directed  to  supervise  the 
enforcement  of  this  section. 

History. 

I.C.,  §  40-2315,  as  added  by  1985,  ch.  253, 

§  2,  p.  586. 
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STATUTORY  NOTES 

Cross  References. 

Penalty  for  misdemeanor  when  not  other- 
wise provided,  §  18-113. 

40-2316.  Private  highways  —  Establishment.  —  Private  highways 
may  be  opened  for  the  convenience  of  one  or  more  residents  of  any  county 
highway  system  or  highway  district  in  the  same  manner  as  public  highways 
are  opened,  whenever  the  appropriate  commissioners  may  order  the  high- 
way to  be  opened.  The  person  for  whose  benefit  the  highway  is  required  shall 
pay  any  damages  awarded  to  landowners,  and  keep  the  private  highway  in 
repair. 

History. 

I.C.,  §  40-2316,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Cited  in:  MacCaskill  v.  Ebbert,  112  Idaho 
1115,  739  P.2d  414  (Ct.  App.  1987). 

Decisions  Under  Prior  Law 

Analysis 

Constitutionality. 
Easements. 
Signatures  required. 

C^SSSlS^  Mf  h  •  i,        w     •     .  Vate  roadwa*  a^r  abandonment  of  claim  of 

Law  providing  for  establishment  of  private  ov™+Q«„~„f«  ur   u-  u  j 

roads  was  not  subject  to  constitutional  object  e^s1tence  of  *>ubhc  highway,  evidence  of  use  of 
tion  of  attempting  to  take  private  property  for  lo?  road  or  "tote"  was  held  ^sufficient  to 

private  use,  as  it  authorized  private  road,  establish  an  easement  of  necessity.  Carbon  v. 

when  opened,  to  be  used  for  any  purpose  to  Moon>  68  Idan<>  385,  195  P.2d  351  (1948). 

which  it  was  adapted  by  the  general  public  a.  n 

and  by  any  individual  thereof.  Latah  County  bl^atures  Required. 
v.  Peterson,  3  Idaho  398,  29  P.  1089  (1892).  0ne  signature  was  sufficient  to  authorize 

board  of  county  commissioners  to  take  steps 

basements.  to  open  private  or  byroad.  Latah  County  v. 

in  suit  to  establish  both  a  public  and  pri-  Hasfurther,  12  Idaho  797,  88  P.  433  (1907). 

RESEARCH  REFERENCES 

m^'V™  ~  26  Am>  Jur*  2d'  Eminent  Do-  CJS-  -  29A  C.J.S.,  Eminent  Domain, 
main,  §  70.  §  32  ' 

40-2317.    Removal  of  fences.  —  When  the  alteration  of  an  old  or  the 

opening  of  a  new  highway  makes  it  necessary  to  remove  fences  on  land 
given,  purchased  or  condemned  by  order  of  a  court  for  highway  purposes, 
notice  to  remove  the  fences  shall  be  given  by  the  director  of  highways  to  the 
owner,  his  occupant,  or  agent,  or  by  posting  the  notice  on  the  fence.  If 
removal  is  not  accomplished  within  ten  (10)  days,  or  commenced  and 
prosecuted  as  speedily  as  possible,  the  director  of  highways  may  cause  it  to 
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be  carefully  removed  at  the  expense  of  the  owner,  and  recover  from  him  the 
cost  of  removal.  The  fence  material  may  be  sold  to  satisfy  the  judgment. 

History. 

I.C.,  §  40-2317,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-2318.    Turning  highways  across  private  lands.  —  If  any  person, 
through  whose  land  any  public  highway  is  established,  is  desirous  of  turning 
the  highway  through  any  other  part  of  his  land,  that  person  may,  by 
petition,  apply  to  the  appropriate  commissioners  to  permit  him  to  turn  the 
highway  through  another  part  of  his  land  without  materially  increasing  the 
distance  of  travel  to  the  public.  Upon  receipt  of  a  petition,  accompanied  by 
a  sufficient  bond  to  pay  the  cost  and  expense  to  be  incurred,  the  appropriate 
commissioners  may  appoint  three  (3)  disinterested  viewers  and  a  surveyor, 
if  they  deem  it  necessary,  who  shall  view  the  ground  over  which  the  highway 
is  proposed  to  be  turned,  and  ascertain  the  distance  the  highway  will  be 
increased  by  the  proposed  alteration,  and  report  in  writing  stating  the 
several  distances  found,  together  with  their  opinion  as  to  the  usefulness  of 
making  the  alterations.  If  the  viewers  report  to  the  respective  commission- 
ers that  the  prayer  of  the  petitioner  is  reasonable,  the  respective  commis- 
sioners upon  receiving  satisfactory  evidence  that  the  proposed  new  highway 
has  been  opened  a  legal  width,  and  in  all  respects  made  equal  to  the  old 
highway  for  the  convenience  of  travelers,  may  declare  the  new  highway  a 
public  highway,  make  record  of  it,  and  at  the  same  time  vacate  so  much  of 
the  old  highway  as  is  embraced  in  the  new.  The  person  petitioning  for  the 
alteration  shall  pay  all  costs  and  expense  of  the  view  and  survey,  if  ordered. 
When  any  person  wishes  to  change  the  line  or  location  of  any  public 
highway,  he  shall  cause  notice  of  his  intention  to  apply  to  the  appropriate 
commissioners  having  jurisdiction  of  the  highway  at  its  next  session  for 
permission  to  change  the  highway  at  his  own  expense,  the  notice  to  be  in 
accordance  with  the  provisions  of  section  40-206,  Idaho  Code,  and  shall  also 
cause  a  copy  of  the  notice  to  be  posted  at  the  post  office,  and  at  three  (3)  other 
public  places  in  the  county  or  district,  at  least  twenty  (20)  days  before  the 
meeting  of  the  respective  commissioners.  The  notice  must  clearly  show  the 
proposed  change  or  changes,  and  when,  where,  and  by  whom  the  petition 
will  be  presented,  and  at  the  time  and  place  designated  in  the  notice  he  must 
present  his  petition,  which  must  conform  to  the  notice.  Any  person  objecting 
to  the  change  may,  within  ten  (10)  days,  file  a  protest  in  writing  against  it. 
Any  person  aggrieved  by  the  action  of  the  respective  commissioners  may 
appeal  to  the  district  court  of  the  county  in  the  same  manner  and  with  like 
effect  as  in  other  cases  of  appeal  from  the  action  of  the  respective  commis- 
sioners. 

History. 

I.C.,  §  40-2318,  as  added  by  1985,  ch.  253, 
§2,  p.  586. 
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40-2319.  Encroachments  —  Removal  —  Notice  —  Penalty  for 
failure  to  remove  —  Removal  by  county  or  highway  district  — 
Abatement.  —  (1)  If  any  highway  or  public  right-of-way  under  the  juris- 
diction of  a  county  or  highway  district  is  encroached  upon  by  gates,  fences, 
buildings,  or  otherwise,  the  appropriate  county  or  highway  district  may 
require  the  encroachment  to  be  removed.  If  the  encroachment  is  of  a  nature 
as  to  effectually  obstruct  and  prevent  the  use  of  an  open  highway  for 
vehicles,  the  county  or  highway  district  shall  immediately  cause  the 
encroachment  to  be  removed. 

(2)  Notice  shall  be  given  to  the  occupant  or  owner  of  the  land,  or  person 
causing  or  owning  the  encroachment,  or  left  at  his  place  of  residence  if  he 
resides  in  the  highway  jurisdiction.  If  not,  it  shall  be  posted  on  the 
encroachment,  specifying  the  place  and  extent  of  the  encroachment,  and 
requiring  him  to  remove  the  encroachment  within  ten  (10)  days. 

(3)  If  the  encroachment  is  not  removed,  or  commenced  to  be  removed 
prior  to  the  expiration  often  (10)  days  from  the  service  or  posting  the  notice' 
the  person  who  caused,  owns  or  controls  the  encroachment  shall  forfeit  up  to 
one  hundred  fifty  dollars  ($150)  for  each  day  the  encroachment  continues 
unremoved. 

(4)  If  the  encroachment  is  denied,  and  the  owner,  occupant,  or  person 
controlling  the  encroachment,  refuses  either  to  remove  it  or  to  permit  its 
removal,  the  county  or  highway  district  shall  commence  in  the  proper  court 
an  action  to  abate  the  encroachment  as  a  nuisance.  If  the  county  or  highway 
district  recovers  judgment,  it  may,  in  addition  to  having  the  encroachment 
abated,  recover  up  to  one  hundred  fifty  dollars  ($150)  for  every  day  the 
nuisance  remained  after  notice,  as  well  as  costs  of  the  legal  action  and 
removal. 

(5)  If  the  encroachment  is  not  denied,  but  is  not  removed  within  five  (5) 
days  after  the  notice  is  complete,  the  county  or  highway  district  may  remove 
it  at  the  expense  of  the  owner,  occupant,  or  person  controlling  the  encroach- 
ment, and  the  county  or  highway  district  may  recover  costs  and  expenses,  as 
well  as  the  sum  of  up  to  one  hundred  fifty  dollars  ($150)  for  each  day  the 
encroachment  remained  after  notice  was  complete. 

(6)  Nothing  in  this  chapter  shall  be  construed  to  limit,  abrogate  or 
supersede  the  provisions  of  this  title  governing  the  power,  authority  or 
jurisdiction  of  a  county  or  highway  district,  including  the  authority  to 
regulate  the  use  of  highways  or  public  rights-of-way  for  pedestrian  and 
motorist  safety. 

TSp°T/inooin  jj    ,i  §  2»  P- 586;  am.  2000,  ch.  252,  §  2,  d  716- am 

LC,  §  40-2319,  as  added  by  1985,  ch.  253,      2011,  ch.  282,  §  1,  p.  765. 

STATUTORY  NOTES 

^9mTtS*     ,  u      .  Effective  Dates. 

Ihe  2011  amendment,  by  ch.  282,  substi-  Section  4  of  S.L.  2000,  ch.  252  declared  an 

SSL  ZTf  h^Wa£  f°r  ^  highway  °r      eme^ncy.  Approved  April  12  2000 
public  right  of  way"  in  the  second  sentence  of 

subsection  (1)  and  added  subsection  (6). 
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Action  by  private  person. 

Damages. 

Declaration  of  public  road. 

Obstructions. 

Pleading. 

Action  by  Private  Person. 

Private  person  can  bring  such  action  only  if 
he  can  show  special  injury.  Strieker  v.  Hillis, 
15  Idaho  709,  99  P.  831  (1909). 

Damages. 

Plaintiff,  in  action  to  recover  special  dam- 
ages caused  by  obstruction  of  public  street, 
had  to  allege  and  prove  that  he  had  sustained 
damages  of  a  different  kind  from  those  sus- 
tained by  the  public.  Stufflebeam  v.  Montgom- 
ery, 3  Idaho  20,  26  P.  125  (1891). 

Declaration  of  Public  Road. 

If  a  county  chooses  to  remove  a  gate  block- 
ing access  to  a  road  across  a  landowner's 
property,  a  "Declaration  of  Public  Road"  under 
this  section  is  a  prerequisite.  Evers  v.  County 
of  Custer,  745  F.2d  1196  (9th  Cir.  1984). 


Obstructions. 

Where  an  oral  dedication  of  land  for  road 
purposes  has  been  accepted,  in  part,  by  the 
public  by  use,  the  public  takes  an  easement 
over  the  land  for  the  full  width  agreed  upon 
by  the  dedication  and  accepted  by  the  public 
and  no  obstructions  placed  in  said  road  would 
work  a  forfeiture  of  the  easement  however 
long  they  might  be  suffered  to  remain  there. 
Thiessen  v.  Lewiston,  26  Idaho  505, 144  P.  548 
(1914). 

Pleading. 

In  action  to  remove  obstruction  from  high- 
way established  by  user,  it  is  not  necessary  to 
allege  title  to  highway  by  adverse  possession. 
Meservey  v.  Gulliford,  14  Idaho  133,  93  P.  780 
(1908). 


RESEARCH  REFERENCES 


C.J.S.  —  40  C.J.S.,  Highways,  §  248  et  seq. 

40-2320.    Gates  —  Penalties.  [Repealed.] 


Am.  Jur.  —  40  Am.  Jur.  2d,  Highways, 
Streets  and  Bridges,  §  450  et  seq. 


STATUTORY  NOTES 


was  repealed  by  S.L.  2000,  ch.  252,  §  3, 
effective  April  12,  2000. 


Compiler's  Notes. 

This  section,  which  comprised  I.C.,  §  40- 
2320,  as  added  by  1985,  ch.  253,  §  2,  p.  586, 

40-2321.  Bridges  and  culverts.  —  Any  person  intending  to  run  water 
across  any  public  highway  must  first,  under  the  direction  and  with  the 
approval  of  the  directors  of  highways  of  the  county  or  district,  or  if  the 
highway  be  the  boundary  of  two  (2)  counties  or  districts,  then  under  the 
direction  and  with  the  approval  of  the  director  of  highways  of  both  counties 
or  districts,  construct  a  ditch  of  sufficient  size  to  carry 'all  the  water,  and 
must  build  a  substantial  bridge,  with  easy  grades  on  and  off  the  bridge  over 
the  ditch  not  less  than  sixteen  (16)  feet  wide.  When  the  quantity  of  water  of 
any  ditch  is  such  that  a  pipe  or  culvert  will  carry  the  water,  the  water  may 
be  conducted  across  the  highway  by  means  of  a  pipe  or  culvert,  which  must 
be  adapted  to  the  surface  of  the  highway,  and  the  highest  point  of  which 
shall  be  at  least  two  (2)  feet  beneath  the  surface  of  the  highway,  be  built  of 
a  length  not  less  than  sixteen  (16)  feet,  and  in  a  substantial  manner 
permitting  uninterrupted  travel.  All  such  bridges  or  culverts  shall  be  ot 
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concrete,  and  all  pipes  of  concrete,  steel  or  other  mineral  substance.  No 
wooden  bridges,  pipes  or  culverts  shall  be  constructed,  unless  it  appears  to 
the  satisfaction  of  the  respective  commissioners  that  the  cost  of  the  bridge, 
pipe  or  culvert  would  be  unreasonably  increased  by  being  made  of  concrete, 
steel  or  other  mineral  substance,  and  that  there  is  not  sufficient  travel  over 
the  highway  to  make  it  necessary  for  the  protection  and  convenience  of 
public  travel  that  the  bridge,  pipe  or  culvert  be  constructed  of  those 
materials.  The  respective  commissioners  may  in  their  discretion  and  by 
resolution,  permit  the  bridge,  pipe  or  culvert  to  be  constructed  of  wood  or 
other  material,  but  no  bridge,  pipe  or  culvert  shall  be  constructed  of  wood  or 
any  materials  other  than  those  specified  in  this  section  except  upon  a 
resolution  of  the  appropriate  commissioners  setting  forth  the  reasons  and 
particularly  specifying  the  place  of  the  construction.  When  a  bridge,  pipe  or 
culvert  shall  have  been  constructed  as  required,  and  accepted  and  approved 
by  the  director  of  highways,  it  shall  become  county  property  and  be 
maintained  as  other  county  bridges. 

History. 

LC,  §  40-2321,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

JUDICIAL  DECISIONS 

Decisions  Under  Prior  Law 

Restoration  of  Highway.  some  reasonably  safe  and  convenient  means 

When  a  person  constructs  a  ditch  or  canal  of  passage,  and  to  keep  the  same  in  good 

across  public  highway,  he  is  bound  to  restore  repair.  Lewiston  v.  Booth,  3  Idaho  692,  34  P. 

or  unite  the  highway  at  his  own  expense  by  809  (1893). 

RESEARCH  REFERENCES 

Am.  Jur.  —  39  Am.  Jur.  2d,  Highways, 
Streets  and  Bridges,  §  92  et  seq. 

40-2322,  Construction  or  repair  of  bridges  and  culverts  by  direc- 
tor of  highways.  —  If  any  person  owning  or  having  ditches  across  any 
public  highway,  fails  or  neglects  to  build  bridges  or  culverts  over  them  as 
required,  or  to  keep  them,  or  the  public  highway  in  good  repair,  it  is  the  duty 
of  the  director  of  highways  of  the  county  or  district  to  build  or  repair  them 
at  the  expense  of  that  person,  and  the  cost  of  them  is  a  lien  upon  the  land 
and  premises  of  the  ditch  owner,  and  may  be  sued  for  and  collected,  by  and 
in  the  name  of  the  director  of  highways,  in  any  court  of  competent 
jurisdiction. 

History. 

I.C.,  §  40-2322,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-2323.  Abatement  of  flooding  of  highways  —  Right  of  entry  — 
Court  action  for  abatement.  —  (1)  If  the  owner  or  occupant  of  land  lying 
adjacent  to  or  near  any  highway  laid  out  or  constructed,  or  any  other  person, 
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shall  maintain  or  cause  to  be  maintained,  or  allow  any  dam,  dike,  or  levee 
across  any  swale,  hollow,  or  natural  water  drain  or  channel,  either  inside  or 
outside  any  fence  or  other  enclosure  which  may  enclose  the  land,  and  shall 
thereby  cause  water  to  back  upon,  overflow  or  accumulate  upon  the 
highway,  the  director  of  highways  of  the  county  or  district,  or  other  official 
having  direct  supervision  of  the  maintenance  of  the  highway,  or  any  other 
agent  appointed  by  the  respective  commissioners,  may  go  upon  the  premises 
and  at  the  expense  of  the  county  or  district  install  culverts  and  drains  as 
may  be  necessary,  and  in  a  manner  as  to  cause  water  to  drain  from  the 
highway  to  be  carried  down  its  natural  channel  to  some  point  where  it  may 
be  disposed  of  without  damage  to  the  highway  and  adjoining  landowners. 

(2)  Whenever  it  is  necessary  or  convenient  to  do  so,  in  carrying  out  the 
provisions  of  subsection  (1)  above,  the  respective  commissioners  who  have 
by  law  the  general  supervision  and  control  of  the  highway,  are  empowered 
to  go  upon  and  work  upon  the  lands  and  premises  where  the  dams,  dikes 
and  levees  are  situated. 

(3)  If  it  is  denied  that  the  dam,  dike  or  levee  causes  water  to  back  up, 
overflow  or  accumulate  on  the  highway,  or  if  the  owner  or  occupant  of  the 
land,  or  person  causing  the  dam,  dike  or  levee  to  be  maintained,  refuses 
either  to  install  suitable  culverts  or  drains  or  does  not  allow  the  director  of 
highways  or  other  official  having  immediate  supervision  of  the  maintenance 
of  the  highway  to  do  so,  then  the  officer  shall  report  the  facts  to  the 
appropriate  commissioners  and  they  shall  commence  an  action  in  the  proper 
court  to  procure  culverts  or  drains  to  be  installed  or  the  dam,  dike,  or  levee 
abated  as  a  nuisance.  If  the  respective  commissioners  recover  judgment, 
they  may,  in  addition  to  having  culverts  installed  or  the  dam,  dike  or  levee 
abated  as  a  nuisance,  recover  fifty  dollars  ($50.00)  for  every  day  the  culverts 
remained  uninstalled  after  the  date  of  rendition  of  judgment  in  the  action, 
and  may  also  recover  the  costs  of  the  action,  and  in  an  appropriate  action, 
may  also  recover  the  cost  and  expenses  of  the  installation  of  culverts  or 
drains  and  the  costs  of  suit. 

History. 

I.C.,  §  40-2323,  as  added  by  1985,  ch.  253, 
§  2,  p.  586. 

40-2324.  Authorization  and  compensation  for  maintenance  of 
public  highways.  —  Whenever  any  nongovernmental  entity  desires  to 
maintain  all  or  part  of  a  public  highway  or  public  right-of-way  and  desires 
to  receive  compensation  for  such  maintenance  [the  entity]  may  petition  the 
appropriate  public  highway  agency  for  approval.  The  highway  agency  shall 
consider  said  petition  and  after  reviewing  the  pertinent  facts  regarding  the 
request,  may  approve  or  disapprove  the  request.  If  the  highway  agency 
approves  the  request  of  the  nongovernmental  entity  the  highway  agency 
shall  pass  a  resolution  which  should  outline  the  details  and  conditions  for 
said  authorization.  Provided  however,  the  granting  of  the  compensation  to 
that  nongovernmental  entity  shall  not  exceed  the  dollar  amount  of  the 
highway  and  bridge  ad  valorem  tax  levy  that  was  assessed  against  the 
property  of  that  nongovernmental  entity  under  the  provisions  of  section 
40-801,  Idaho  Code,  for  the  previous  fiscal  year.  Authorization  and  compen- 
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sation  granted  under  this  section  shall  not  accumulate  from  year  to  year,  but 
must  be  applied  for  each  calendar  year. 

History. 

I.C.,  §  40-2324,  as  added  by  1994,  ch.  319, 
§  1,  p.  1020. 

STATUTORY  NOTES 

Compiler's  Notes.  tence  was  added  by  the  compiler  to  supply 

The  bracketed  insertion  in  the  first  sen-      probable  missing  words. 

CHAPTER  24 

LOCAL  HIGHWAY  TECHNICAL  ASSISTANCE 

COUNCIL 

SECTION.  SECTION. 

40-2401.  Local  highway  technical  assistance  40-2404.  Council  fiscal  year  —  Annual  re- 
council,  port. 

40-2402.  Council  organization  —  Personnel.  40-2405.  Fiscal  audits. 
40-2403.  Authority  of  the  council. 

40-2401.  Local  highway  technical  assistance  council.  —  ( 1)  A  local 
highway  technical  assistance  council  is  hereby  created.  The  council  shall  be 
a  public  agency,  and  is  the  instrumentality  of  its  member  jurisdictions.  The 
council  and  its  officers  and  employees  shall  not  be  subject  to  the  adminis- 
trative or  management  control  of  the  Idaho  transportation  department. 

(2)  The  council  shall  consist  of  nine  (9)  members,  three  (3)  each  to  be 
appointed  by  the  association  of  Idaho  cities,  Idaho  association  of  counties, 
and  the  Idaho  association  of  highway  districts.  Council  members  shall  serve 
at  the  pleasure  of  the  appointing  authority. 

(3)  Members  of  the  council  may  be  entitled  to  compensation  for  services 
at  a  rate  not  to  exceed  one  hundred  dollars  ($100)  per  day  as  determined  by 
the  members'  respective  associations  and  actual  and  necessary  expenses. 
Payment  of  an  honorarium  as  provided  in  this  subsection  shall  not  be 
considered  salary  as  defined  in  section  59-1302(31),  Idaho  Code.  Compen- 
sation and  reimbursement  shall  be  made  from  the  local  highway  technical 
assistance  council  accounts  established  in  section  40-717,  Idaho  Code. 

History.  §  5,  p.  867;  am.  1995,  ch.  268,  §  2,  p.  866;  am. 

I.C.,  §  40-2401,  as  added  by  1994,  ch.  280,      2003,  ch.  241,  §  1,  p.  623. 

STATUTORY  NOTES 

Cross  References.  1966  (2nd  E.S.),  ch.  10,  §   1,  p.  27;  1974,  ch. 

Idaho  transportation  department,  §  40-501      12,  §§  45,  46,  p.  61,  were  repealed  by  S.L. 


1985,  ch.  253,  §  1,  effective  July  1,  1985. 


et  seq. 

Prior  Laws. 

Former  §§  40-2401  to  40-2403,  which  com-  Compiler's  Notes. 

prised  1917,  ch.  35,  §§  lto  3,  p.  80;  reen.  C.L.  Websites  for  organizations  referenced  in 

63:llgto63:lli;C.S.,§§  1584  to  1586;  I.C.A.,  subsection  (2): 

§§  39-2301  to  39-2303;  am.  1945,  ch.  88,  §§  1  association    of   Idaho    cities    —    httpiil 

to  3,  p.  135;  I.C.,  §  40-2401A,  as  added  by  www.idahocities.org/ 
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Idaho  association  of  counties  —  httpilt  Idaho  association  of  highway  districts  — 

www.  idcounties.org/  httpillwww.  iahdxom . 

40-2402.  Council  organization  —  Personnel.  —  ( 1)  The  offices  of  the 
council  shall  be  maintained  in  Ada  county,  and  the  members  shall  meet  and 
organize  as  soon  as  all  appointments  have  been  made,  or  as  provided  in 
section  40-2401,  Idaho  Code.  At  the  initial  meeting,  and  each  year  thereaf- 
ter, the  members  shall,  by  a  majority  vote  of  the  total  membership,  elect  a 
chairman  and  a  vice  chairman. 

(2)  The  council  shall  meet  quarterly  for  regular  business  sessions,  and  at 
such  other  times  at  the  call  of  the  chairman,  or  at  the  request  of  any  three 
(3)  members. 

(3)  The  council  may  appoint  a  local  highway  administrator  and  fix  his 
compensation,  and  the  administrator  shall  hold  office  at  the  pleasure  of  the 
council.  The  administrator  shall  serve  as  secretary  and  executive  officer  of 
the  council  and  carry  out  such  duties  as  are  delegated  by  the  council.  The 
council  may  employ  other  personnel,  prescribe  duties,  and  fix  compensation. 

History. 

I.C.,  §  40-2402,  as  added  by  1994,  ch.  280, 
§  5,  p.  867;  am.  2001,  ch.  183,  §  14,  p.  613. 

STATUTORY  NOTES 

Prior  Laws. 

Former  §  40-2402  was  repealed.  See  Prior 
Laws,  §  40-2401. 

40-2403.  Authority  of  the  council.  —  The  council  shall  have  the 
authority  to: 

(1)  Represent  its  member  jurisdictions  in  conferences,  meetings  and 
hearings  related  to  highways,  roads  and  streets  and  other  transportation 
factors  affecting  local  highway  jurisdictions; 

(2)  Develop  uniform  standards  and  procedures  that  may  be  recommended 
to  its  member  jurisdictions  for  the  construction,  maintenance,  use,  opera- 
tion and  administration  of  local  highways; 

(3)  Cooperate  with  and  receive  and  expend  aid  and  donations  from  the 
federal  or  state  governments,  and  from  other  sources  for  the  administration 
and  operation  of  the  council; 

(4)  Make  recommendations  to  the  Idaho  transportation  board  for  the 
distribution  and  prioritization  of  federal  funds  for  local  highway  projects; 

(5)  Assist  the  legislature  by  providing  research  and  data  relating  to 
transportation  matters  affecting  local  highway  jurisdictions  within  the 
state; 

(6)  Maintain  and  disseminate  information  to  local  highway  jurisdictions 
of  federal  and  state  legislation  and  administrative  rules  and  regulations 
affecting  local  highway  jurisdictions; 

(7)  Maintain  and  disseminate  information  to  local  highway  jurisdictions 
of  activities  relating  to  ground  transportation  in  other  states; 

(8)  When  authorized  by  the  participating  local  jurisdiction,  to  act  for  that 
local  jurisdiction  through  a  joint  exercise  of  powers  agreement  with  any 
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other  local  jurisdiction,  and  any  agency  of  the  state  of  Idaho,  or  any  agency 
of  the  federal  government; 

(9)  Buy,  sell,  receive  and  exchange  property,  both  real  and  personal,  as 
necessary  to  perform  its  functions; 

(10)  Be  the  sole  and  exclusive  authority  for  the  expenditure  of  the  moneys 
made  available  by  appropriation  or  otherwise  to  the  council. 

History. 

I.C.,  §  40-2403,  as  added  by  1994,  ch.  280, 
§  5,  p.  867. 

STATUTORY  NOTES 

Cross  References.  Prior  Laws. 

Idaho  transportation  board,   §  40-301  et  Former  §  40-2403  was  repealed.  See  Prior 

se(l-  Laws,  §  40-2401. 

40-2404.  Council  fiscal  year  —  Annual  report.  —  The  fiscal  year  for 
the  local  highway  technical  assistance  council  shall  be  July  1  through  June 
30.  On  an  annual  basis,  the  council  shall  issue  a  report  outlining  its 
activities  for  the  previous  year,  including  a  financial  statement.  Copies  of 
the  report  shall  be  provided  to  the  members  of  the  transportation  commit- 
tees of  the  legislature. 

History. 

LC,  §  40-2404,  as  added  by  1994,  ch.  280, 
§  5,  p.  867. 

40-2405.  Fiscal  audits.  —  The  council  shall  perform  fiscal  audits  in 
accordance  with  the  provisions  of  section  67-450B,  Idaho  Code. 

History, 

I.C.,  §  40-2405,  as  added  by  1994,  ch.  280, 
§  5,  p.  867. 

CHAPTER  25 
STATE  HIGHWAY  CONTRACTORS  LICENSE  TAX 

SECTION. 

40-2501  —  40-2507.  [Repealed.] 

40-2501  —  40-2507.  License  tax  levied  on  contractors  —  Credit  on 
income  tax  —  Effect  of  nonpayment  —  Violations  of 
act  —  Enforcement.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.  221,  §§  1  to  8,  p.  395,  were  repealed  by 

Ihese  sections,  which  comprised  S.L.  1937,      S.L.  1949,  ch.  182,  §  1. 
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CHAPTER  26 
IDAHO  TURNPIKE  CONTROL 


SECTION. 

40-2601  —  40-2622.  [Repealed.] 

40-2601  —  40-2622.  Turnpike  projects  —  Turnpike  control  estab- 
lished —  Powers  —  Bonds  —  Trust  agreement  and 
funds  —  Tolls  —  Expenses.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.  133,  §  4,  p.  309;  1971,  ch.  136,  §  27,  p. 

These  sections,  which  comprised  S.L.  1955,      522,  were  repealed  by  S.L.  1985,  ch.  253,  §  1, 
ch.  256,  §§  1  to  20,  22,  23,  p.  569;  am.  1970,      effective  July  1,  1985. 

CHAPTER  27 

COUNTY  LOCAL  OPTION  SECONDARY  HIGHWAY 
REORGANIZATION  ACT 

SECTION. 

40-2701  —  40-2733.  [Repealed.] 

40-2701  —  40-2706.  Regulation  of  secondary  highways  —  Policy  — 
Organization  of  county  highway  districts.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  §  1,  P-  98;  1979,  ch.  321,  §§  1,  2,  p.  860;  1985, 

These  sections,  which  comprised  S.L.  1963,      ch.  151,  §§  1,  2,  p.  401,  were  repealed  by  S.L. 
ch.  290,  §§  1  to  6,  p.  757;  am.  1971,  ch.  45,      1985,  ch.  253,  §  1,  effective  July  1,  1985. 

40-2707.    Issuance  of  bonds  prohibited.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.  290,  §  7,  p.  757,  was  repealed  by  S.L. 

This  section,  which  comprised  S.L.  1963,      1969,  ch.  71,  §  2. 

40-2708.  Adjustment  of  district  borders  —  Notice  —  Hearing  — 
Decision  —  Appeal.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.  290,  §  8,  p.  757,  was  repealed  by  S.L. 

This  section,  which  comprised  S.L.  1963,      1985,  ch.  253,  §  1,  effective  July  1,  1985. 
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40-2709.    Authority  and  procedure  for  tax  levies.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  2709,  as  added  by  1965,  ch.  144,  §  1,  p.  280; 

Former  §  40-2709,  which  comprised  S.L.  am.  1967,  ch.  71,  §  1,  p.  165;  1969,  ch   231 

1963,  ch.  290,  §  9,  p.  757,  was  repealed  by  §  1,  p.  738;  1978,  ch.  183,  §  1,  p.  414,  was 

S.L.  1965,  ch.  144,  §  1.  repealed  by  S.L.  1985,  ch.  253,  §  1,  effective 

Compiler's  Notes.  July  1,  1985. 

This  section,  which  comprised  I.C.,  §  40- 

40-2710  —  40-2730.  Apportionment  of  funds  —  Local  option  elec- 
tions —  Annexation  of  territory  —  Dissolution  of  dis- 
tricts. [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  p.  755;  1985,  ch.  151,  §  3,  p.  401,  were  re- 

^^n^^zr^^ki1^  sS? SS-L- 1985' ch- 253j § '• effective 

1971,  ch.  113,  §  1,  p.  388;  1980,  ch.  286,  §  1,  Y    ' 

40-2731  —  40-2733.  Decennial  county  elections  for  new  type  of 
highway  administration  —  Highway  study  commis- 
sion —  Meetings.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes  ch.  181,  §§  1  to  3,  p.  528,  were  repealed  by 

These  sections,  which  comprised  S.L.  1970,      S.L.  1985,  ch.  253,  §  1,  effective  July  1,  1985. 

CHAPTER  28 
BEAUTIFICATION  OF  STATE  HIGHWAYS 

SECTION. 

40-2801  —  40-2860.  [Repealed.] 

40-2801,  40-2802.    Authority  of  board  —  Acquisition  of  land.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.    253,    §  1,    effective   July    1,    1985.    For 

EJuffi,  tp    iraPmnl97f cl^lt      «  ^^  Pr°ViSi°nS'  "*  §  4°-1901 
§§  47,  48,  p.  61,  were  repealed  by  S.L.  1985^      G    SGq' 
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40-2803  —  40-2809.     [Reserved.] 

40-2810.    Legislative  policy  —  Tourist  related  advertising  devices. 

[Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  was  repealed  by  S.L.   1985,  ch.   253,  §  1, 

This  section,  which  comprised  I.C.,  §  40-      effective  July  1, 1985.  For  present  comparable 
2810,  as  added  by  1977,  ch.  210,  §  1,  p.  576,      provisions,  see  §  40-1901  et  seq. 

40-2811  —  40-2829.  Advertising  near  highways  —  Application  of  act 
—  Licenses  —  Fees  —  General  prohibitions.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  210,  §  2,  p.  576;  1978,  ch.  48,  §  1,  p.  90;  1978, 

These  sections,  which  comprised  1967,  ch.  ch.  49,  §  1,  p.  92,  were  repealed  by  S.L.  1985, 

396,  §§  1  to  19,  p.  1168;  am.  1972,  ch.  355,  ch.   253,   §  1,   effective   July   1,    1985.   For 

§§  1  to  6,  p.  1052;  1974,  ch.  12,  §§  49,  50,  p.  present  comparable  provisions,  see  §  40-1901 

61;  1975,'ch.  139,  §§  1  to  4,  p.  312;  1977,  ch.  et  seq. 

40-2830.    Removal  of  displays.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  2830,  as  added  by  1975,  ch.  139,  §  6,  p.  312, 

Former  §  40-2830,  which  comprised  S.L.  was  repealed  by  S.L.   1985,  ch.   253,   §  1, 

1967,  ch.  296,  §  20,  p.  1168;  am.  1969,  ch.  222,  effective  July  1, 1985.  For  present  comparable 

§  1,  p.  728;  1972,  ch.  355,  §  7,  p.  1052,  was  provisions,  see  §  40-1901  et  seq. 
repealed  by  S.L.  1975,  ch.  139,  §  5. 

Compiler's  Notes. 

This  section,  which  comprised  I.C.,  §  40- 

40-2831  —  40-2836.    Compensation  for  removal  —  Information  cen- 
ters —  Local  ordinances  —  Nuisances  —  Enforcement. 

[Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  ch.  139,  §  7,  p.  312,  were  repealed  by  S.L. 

These  sections,  which  comprised  1967,  ch.  1985,  ch.  253,  §  1,  effective  July  1,  1985.  For 

396,  §§  21  to  26,  p.  1168;  am.  1972,  ch.  355,  present  comparable  provisions,  see  §  40-1901 

§  8,'  p.  1052;  1974,  ch.  12,  §  51,  p.  61;  1975,  et  seq. 

40-2837.    Penalty.  [Repealed.] 

STATUTORY  NOTES 

Prior  Laws.  Compiler's  Notes. 

Former  §  40-2837,  which  comprised  S.L.  This  section,  which  comprised  I.C.,  §  40- 

1967,  ch.  396,  §  27,  p.  1168,  was  repealed  by  2837,  as  added  by  1975,  ch.  139,  §  9,  p.  312, 

S.L.  1975,  ch.  139,  §  8.  was  repealed  by  S.L.   1985,  ch.   253,   §  1, 
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effective  July  1, 1985.  For  present  comparable 
provisions,  see  §  40-1901  et  seq. 

40-2838.    Remedies  cumulative.  [Repealed.] 

STATUTORY  NOTES 

Ctmipiler's  Notes.  ch.   253,   §  1,   effective  July   1,    1985.   For 

This  section,  which  comprised  1967,  ch.      present  comparable  provisions,  see  §  40-1901 
396,  §  28,  p.  1168,  was  repealed  by  S.L.  1985,      et  seq. 

40-2839  —  40-2850.    [Reserved.] 

40-2851  —  40-2860.  Junkyards  as  public  nuisances  —  Licenses  — 
Fees  —  Violations  —  Rules  and  regulations.  [Re- 
pealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  to  60,  p.  61,  were  repealed  by  S.L.  1985,  ch. 

i  .,ffe  sectlons>  which  comprised  1967,  ch.      253,  §  1,  effective  July  1,  1985.  For  present 
141,  §§  1  to  10,  p.  320;  am.  1974,  ch.  12,  §§  52      comparable  provisions,  see  §  40-1901  et  seq. 

CHAPTER  29 
HIGHWAY  RELOCATION  ASSISTANCE 

SECTION. 

40-2901  —  40-2913.  [Repealed.] 

40-2901  —  40-2913.  Relocation  aid  and  assistance  for  persons  dis- 
placed by  public  programs.  [Repealed.] 

STATUTORY  NOTES 

C^^ef,S^0teS-^-  v  •    j  , ,        313>  §  *>  P-  806>  were  repealed  by  S.L.  1985, 

29M §eiStoi2 [VSlTn&TlU       Ck   253'   §  l'   effective  July   L    1986-   F«; 

Si  £  7.  i  1%-i^fot  is"  S7  lio'p4,  %r  comparable  provisions' see  §  40-2001 

333;  I.C.,  §  40-2906A,  as  added  by  1978,  ch.  q' 

CHAPTER  30 
COUNTY  WIDE  HIGHWAY  DISTRICTS 

SECTION. 

40-3001  —  40-3020.  [Repealed.] 
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40-3001  —  40-3016.  Election  to  establish  district  —  Appointment  of 
commissioners  —  Powers  and  duties  —  Funding  — 
Dissolution.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  §  1>  P-  507;  1973,  ch.  317,  §  1,  p.  678;  1979, 

These  sections,  which  comprised  1971,  ch.  ch.  252,  §  1,  p.  659;  1982,  ch.  254,  §  9,  p.  646; 

273  §§  1  to  16,  p.  1081;  am.  1972,  ch.  26,  §§  1  1983,  ch.  158,  §§  5,  6,  p.  436;  1984,  ch.  198, 

to  5,  p.  32;  1972,  ch.  277,  §§  1,  2,  p.  682;  I.C.,  §  1,  p.  488,  were  repealed  by  S.L.  1985,  ch. 

§  40-3012A,  as  added  by  1972,  ch.  277,  §  3,  p.  253,  §  1,  effective  July  1,  1985.  For  present 

682;  1973,  ch.  101,  §  1,  p.  171;  1973,  ch.  256,  comparable  provisions,  see  §  40-1401  et  seq. 

40-3017  —  40-3020.  Creation  of  local  improvement  districts  — 
Organization  of  board.  [Repealed.] 

STATUTORY  NOTES 

Compiler's  Notes.  678;  1983,  ch.  88,  §  1,  p.  183,  were  repealed 

These    sections,    which    comprised    I.C.,  by  S.L.  1985,  ch.  253,  §  1,  effective  July  1, 

§§  40-3017  to  40-3020,  as  added  by  1972,  ch.  1985.  For  present  comparable  provisions,  see 

26,  §§  6  to  9,  p.  32;  am.  1973,  ch.  317,  §  2,  p.  §  40-1401  et  seq. 
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ABANDONMENT. 
Aged  persons. 
Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 
Children  and  minors. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 
Highways. 
Appeal  from  action  of  highway 

commissioners,  §40-1310. 
County  and  highway  district 
systems,  §40-203. 
Judicial  review,  §40-208. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
ABATEMENT. 
School  building  safety. 
Abatement  of  safety  hazards 
§39-8011. 

ABORTIONS. 
Physicians  and  surgeons. 

Freedom  of  conscience  for  health  care 
professionals,  §39-4513. 

ABUSE  AND  NEGLECT  OF 

CHILDREN. 
Children's  trust  fund,  §§39-6001  to 

39-6008. 
Domestic  violence. 
Crime  prevention,  §§39-6301  to 
39-6317. 

ABUSE  OF  ELDERLY  PERSONS. 
Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 
ACCIDENTS. 
Elevator  safety  code  act. 
Reports  and  investigations,  §39-8622. 

ACCOUNTS  AND  ACCOUNTING. 
Highway  districts. 

Consolidation. 
Separate  accounts  of  funds  and 
proceeds  from  former  districts, 
§40-1516. 


ACTIONS. 

Cigarette  and  tobacco  products 
taxes. 

Cigarette  master  settlement 
agreement,  §39-7803. 
Commonsense  consumption  act. 
Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions 
§§39-8701  to  39-8706. 
Hazardous  substance  emergencies. 

Cost  recovery,  §39-7112. 
Hazardous  waste  facilities  siting. 
Remedy  for  devaluation  of  property 
caused  by  approved  facility, 
§39-5820. 
Highway  districts. 
Levy  of  taxes  for  prosecuting  and 
defending  actions,  §40-1308. 
Highways. 
Flood  prevention. 
Abatement  of  flooding  of  highways 
§40-2323. 
Saving  clause  for  acts  and  suits  in 
progress,  §40-205. 
Land  remediation,  §39-7207. 
Obesity. 
Commonsense  consumption  act. 
Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions 
§§39-8701  to  39-8706. 
Solid  waste. 
Disposal  facilities. 
Private  right  of  action  for 
violations,  §39-7420. 
Weight  gain. 
Commonsense  consumption  act. 
Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions 
§§39-8701  to  39-8706. 

ADOPTION. 
Compacts. 

Interstate  compact  on  adoption  and 
medical  assistance,  §§39-7501  to 
39-7505. 
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ADOPTION  —Cont'd 
Guardians. 

Interstate  compact  on  adoption  and 
medical  assistance. 
Financial  responsibility  of 

guardians  of  estate,  §39-7504. 
Interstate  compact  on  adoption 
and  medical  assistance, 
§§39-7501  to  39-7505. 
Compact  administrator,  §§39-7501, 
39-7505. 
Supplementary  agreements, 
§39-7503. 
Enactment,  §39-7501. 
Enforcement  responsibilities, 

§39-7505. 
Financial  responsibility  of  parents 
and  guardians  of  estate, 
§39-7504. 
General  provisions,  §39-7501. 
Governor. 
Compact  administrator. 
Designation,  §39-7502. 
Guardians. 
Financial  responsibility  of 

guardians  of  estate,  §39-7504. 
Parents. 

Financial  responsibility,  §39-7504. 
Supplementary  agreements, 

§39-7503. 
Text,  §39-7501. 
ADULT  ABUSE,  EXPLOITATION 
AND  NEGLECT,  §§39-5301  to 
39-5312. 
Access  to  records,  §39-5307. 
Attorneys'  fees. 

Bad  faith  or  false  reports. 
Actions  for  damages,  §39-5303. 
Circumstances  reported  to 

department,  §39-5303. 
Citation  of  act,  §39-5301. 
Conditions  reported  to 

department,  §39-5303. 
Coordination  of  services,  §39-5309. 
Damages. 

Bad  faith  or  false  reports,  §39-5303. 
Definitions,  §39-5302. 
Department. 

Conditions  or  circumstances  reported 

to  department,  §39-5303. 
Denned,  §39-5302. 
Duty  to  report,  §39-5303. 
Emergency  services,  §39-5304. 
Evaluation  of  report. 

Supportive  services,  §39-5306. 
Exemption  from  duty  to  report, 
§39-5303A. 


ADULT  ABUSE,  EXPLOITATION 

AND  NEGLECT  —Cont'd 
Immunities. 

Reporting,  §39-5303.  # 
Interagency  cooperation,  §39-5308. 
Investigations,  §39-5305. 
Legislative  declaration,  §39-5301A. 
Malice. 

Bad  faith  or  false  reports. 
Damages,  §39-5303. 
Modification  of  services,  §39-5309. 
Natural  death  act. 
Effect  of  actions  taken  pursuant  to 
the  natural  death  act,  §39-5311. 
Prosecution  of  offenses,  §39-5310. 
Requirements  as  to  reports, 

§39-5304. 
Right  of  entry,  §39-5305. 
Rules. 
Adoption,  promulgation  and 
enforcement,  §39-5312. 
Short  title,  §39-5301. 
Supportive  services. 
Denned,  §39-5302. 
Evaluation  of  filed  report,  §39-5306. 
Generally,  §39-5306. 
Title  of  act,  §39-5301. 

ADVANCE  DIRECTIVES. 

Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

ADVERTISING. 
Beautincation  of  highways. 

General  provisions,  §§40-1901  to 
40-1926. 
Highways. 
Beautincation  of  highways. 

General  provisions,  §§40-1901  to 
40-1926. 
Bids  for  work  on  state  highway 

system,  §40-902. 
Department. 

Compensation  for  taking  certain 
property. 
Department  authorized  to 
acquire,  §40-506. 
Displays. 

Defined,  §40-102. 
Outdoor  advertising. 
Beautincation  of  highways 
generally,  §§40-1901  to 
40-1926. 
Outdoor  advertising  business. 

Defined,  §§40-102,  40-116. 
Signs. 
Defined,  §§40-102,  40-120. 
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ADVERTISING  —Cont'd 
Highways  —Cont'd 
Structures. 

Defined,  §§40-102,  40-120. 
Tourist  related  advertising  signs. 
Defined,  §40-121. 
Outdoor  advertising. 
Beautification  of  highways, 
§§40-1901  to  40-1926. 

AFFIRMATIVE  DEFENSES. 
Tobacco  products. 

Sale  or  distribution  to  a  minor, 
§39-5705. 

AGE. 
Tobacco. 

Violations  constitute  misdemeanor, 
§39-5703. 

AGED  PERSONS. 
Definitions. 

Elderly  abuse,  exploitation  and 
neglect,  §39-5302. 
Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 
Emergencies. 
Elderly  abuse,  exploitation  and 
neglect,  §39-5304. 
Exploitation. 
Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 
Investigations. 
Elderly  abuse,  exploitation  and 
neglect,  §39-5305. 
Natural  death. 
Elderly  abuse,  exploitation  and 
neglect. 
Effect  of  actions  taken  pursuant  to 
the  natural  death  act, 
§39-5311. 
Neglect,  §§39-5301  to  39-5312. 
Prosecuting  attorneys. 
Elderly  abuse,  exploitation  and 
neglect. 
Prosecution  of  offenses,  §39-5310. 
Records. 
Elderly  abuse,  exploitation  and 
neglect. 
Access  to  records,  §39-5307. 
Reports. 
Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 
Right  of  entry. 
Adult  abuse,  exploitation  and 
neglect,  §39-5305. 
Rules  and  regulations. 
Elderly  abuse,  exploitation  and 
neglect,  §39-5312. 


AGED  PERSONS  —Cont'd 
State  departments  and  agencies. 
Elderly  abuse,  exploitation  and 
neglect. 
Interagency  cooperation,  §39-5308. 

AGRICULTURAL  WASTE. 
Solid  waste  disposal  facilities, 

§§39-7401  to  39-7421. 

AGRICULTURE. 
Highways. 
Farm  operation. 

Defined,  §40-107. 
Relocation  assistance. 
Limit  on  compensation  for  farm 
relocation,  §40-2004. 

AIDS. 

Artificial  insemination. 

HTLV-III  antibody. 
Detected  in  donor,  §39-5408. 
Health  care  directives  and  consent 
to  treatment. 

Blood  testing  without  consent, 
§39-4505. 

AIR  POLLUTION. 

Air  quality  councils,  §§39-6701  to 

39-6717. 
Treasure  Valley  air  quality  council. 
General  provisions,  §§39-6701  to 
39-6717. 

AIRPORTS. 
Clean  indoor  air  act. 
Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

AIR  QUALITY  COUNCILS, 

§§39-6701  to  39-6717. 
Air  quality  plans. 
Components,  §39-6706. 
Defined,  §39-6705. 
Development  and  implementation, 

§39-6706. 
Regional  air  quality  plans,  §39-6714. 

Implementation,  §39-6715. 
Treasure  Valley  air  quality  plan, 
§39-6711. 
Defined,  §39-6705. 
Implementation,  §39-6712. 
Citizens  committees,  §39-6704. 

Defined,  §39-6705. 
Definitions,  §39-6705. 
Legislative  declaration,  §39-6701. 
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AIR  QUALITY  COUNCILS  —Cont'd 
Open  burning  of  crop  residue. 

Provisions  on  not  affected,  §39-6717. 
Regional  air  quality  councils, 
§39-6703. 

Duties,  §39-6709. 

Members,  §39-6708. 

Petition  for  establishment,  §39-6703. 

Procedures,  §39-6710. 

Quorum,  §39-6710. 

Vacancies,  §39-6708. 
Regional  air  quality  trust  fund, 

§39-6716. 
Treasure  Valley  air  quality  council, 
§39-6702. 

Defined,  §39-6705. 

Duties,  §39-6709. 

Members,  §39-6707. 

Procedures,  §39-6710. 

Quorum,  §39-6710. 

Vacancies,  §39-6707. 
Treasure  Valley  air  quality  plan, 
§39-6711. 

Defined,  §39-6705. 

Implementation,  §39-6712. 
Treasure  Valley  air  quality  trust 
fund,  §39-6713. 

ALIENS. 

Physicians  trained  in  foreign 
countries. 

Location  in  health  workforce 
shortage  communities. 
Visa  waiver  program,  §§39-6101  to 
39-6118. 

AMERICAN  TRUCKING 

ASSOCIATION  SETTLEMENT 
FUND,  §40-710. 

ANIMALS. 
Hogs. 
Local  option  swine  facilities  siting 
act,  §§39-7901  to  39-7916. 
Swine. 
Local  option  swine  facilities  siting 
act,  §§39-7901  to  39-7916. 

ANNEXATION. 
Highway  districts. 

Annexation  of  territory,  §§40-1614  to 
40-1630. 

APPEALS. 
Health. 

Certificate  of  public  advantage. 
Judicial  review  of  grant,  denial  or 
termination,  §39-4904. 


APPEALS  —Cont'd 
Highway  districts. 
Abandonment,  alteration,  etc.,  of 
highways. 
Appeals  from  commissioners' 
actions,  §40-1310. 
Taxation. 
Local  taxes. 
Special  tax  districts. 
Appeal  from  order  of  highway 
district  board  in  special 
district,  §40-809. 
Highways. 
Relocation  assistance. 
Review  of  determinations, 
§40-2010. 
Rural  health  care  access  program. 
Award  or  failure  to  award  grant. 
Administrative  appeals,  §39-5913. 
School  building  safety. 
Building  code  advisory  board, 
§39-8010. 

APPROPRIATIONS. 

Drinking  water  loan  fund,  §39-7604. 
Highway  districts. 

Apportionment  of  money  of  highway 
districts  with  counties,  §40-711. 
Expenditure  and  applicability  of 
funds,  §40-713. 
Highways. 
Bridges. 
Local  bridge  inspection  account. 
Establishment  and 

administration,  §40-703. 
Budgeting  and  allocation  of  funds, 

§40-714. 
County  road  systems. 
Expenditure  and  applicability  of 

funds,  §40-713. 
Transfer  of  sums  allocable  to 
counties. 
Disbursement,  §40-715. 
Federally-funded  highway  project 
financing,  powers  of  board  with 
regard  to,  §40-315. 
Garvee,  grant  anticipation  revenue 
vehicle. 
Defined,  §40-108. 
Funds  established,  §40-718. 
Good  faith  of  state  pledged  to 

appropriation,  §40-319. 
Highway  distribution  account. 
Apportionment,  §40-701. 

To  local  units  of  government, 
§40-709. 
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APPROPRIATIONS  —  Cont'd 
Highways  — Cont'd 
Highway  distribution  account 
—Cont'd 
Budgeting  and  allocation  of  funds, 

§40-714. 
Detachment  of  territory  from 
highway  district  and 
organization  of  new  district. 
Eligibility  of  new  district  for 

apportionment  of  funds  from 
account,  §40-2212. 
Legislative  policy  on  expenditures, 

§40-708. 
Motor  vehicle  registration  money. 

Disposition,  §40-706. 
Municipal  corporations. 
Fiscal  assistance  funds,  §40-712. 
Portion  of  highway  funds  of  city 
paid  to  auditor,  §40-712. 
State  highway  account. 
Disposition  of  money  in  account, 

§40-707. 
Legislative  policy  on  expenditures, 
§40-708. 
Transfer  and  control  of  funds  to 

board,  §40-705. 
Turnpike  project  accounts. 
Established,  §40-704. 

ART  GALLERIES. 
Clean  indoor  air  act. 

Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 

ARTIFICIAL  INSEMINATION, 

§§39-5401  to  39-5408. 
AIDS. 
Detection  of  HTLV-III  antibody, 
§39-5408. 
Application  of  act,  §39-5406. 
Consent. 
Filing  and  notice  requirements, 

§39-5403. 
Notice  requirements,  §39-5403. 
Decrees. 

Application  of  act,  §39-5406. 
Definitions,  §39-5401. 

HTLV-III  antibody,  §39-5408. 
Donor. 
Defined,  §39-5401. 
Restrictions  on  semen  donations, 

§39-5404. 
Rights  of  donor,  §39-5405. 
HTLV-III  antibody. 
Defined,  §39-5408. 
Detection  of  antibody  in  donor, 
§39-5408. 


ARTIFICIAL  INSEMINATION 

—Cont'd 
Husband  and  wife. 
Rights  of  donor,  child  and  husband, 
§39-5405. 
Notice. 
Consent. 
Filing  and  notice  requirements, 
§39-5403. 
Parent  and  child. 
Rights  of  donor,  child  and  husband, 
§39-5405. 
Penalties. 

Violations  of  provisions,  §39-5407. 
Performed  only  by  physician, 

§39-5402. 
Physicians  and  surgeons. 
Performed  only  by  physician, 
§39-5402. 
Restrictions  on  semen  donations, 

§39-5404. 
Rights  of  donor,  child  and 
husband,  §39-5405. 

ARTIFICIAL  LIFE  SUPPORT. 
Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

ARTS  AND  HUMANITIES. 
Galleries. 

Clean  indoor  air  act. 
Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 

ASSAULT  AND  BATTERY. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 
39-6317. 

ASSESSMENTS. 
Highway  districts. 

Single  countywide  highway  districts. 
Sidewalks. 
Special  assessments,  §40-1412. 
Highways. 
Taxation. 
Local  taxes,  §§40-801  to  40-827. 

ASSISTED  SUICIDE, 
Advance  directives. 

Assisted  suicide  not  made  legal, 
§39-4514. 

ATTORNEY  GENERAL. 
Genetic  testing  privacy. 

Enforcement  of  provisions,  §39-8304. 
Hazardous  substance  emergencies. 

Civil  actions  brought  by  military 
division. 
Duty  to  commence,  §39-7112. 
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ATTORNEY  GENERAL  —Cont'd 
Health  freedom  act. 

Enforcement,  §39-9004. 
Water  supply  and  waterworks. 

Public  drinking  water  system  loans. 
Approval,  §39-7602. 

ATTORNEYS  AT  LAW. 
Domestic  violence. 

Crime  prevention. 
Hearing  on  petition  for  protection 
order. 
Representation  by  counsel, 
§39-6306. 

ATTORNEYS'  FEES. 
Adult  abuse,  exploitation  and 
neglect. 

Report  or  allegation  in  bad  faith, 
with  malice  or  knowing  it  to  be 
false. 
Actions  for  damages,  §39-5303. 
Highways. 

Relocation  assistance,  §40-2013. 
Tobacco  master  settlement 
agreement. 
Actions  under  provisions,  §39-7803. 
Volunteer  health  care  provider 
immunity,  §39-7705. 

AUDITORIUMS. 
Smoking  in  public  place. 

Clean  indoor  air  act. 
Auditorium  defined,  §39-5502. 
Prohibitions  and  exceptions, 
§39-5503. 

AUDITS  AND  AUDITORS. 
Big  Payette  lake  water  quality 
council. 

Duties,  §39-6607. 
Highway  districts,  §40-1317. 
Highways. 
Local  highway  technical  assistance 
council. 
Fiscal  audits,  §40-2405. 
Regional  public  transportation 

authority,  §40-2109. 
Water  supply  and  waterworks. 
Public  drinking  water  system  loans. 
Disbursements  by  state,  §39-7602. 


BABY  DROP  OFF  LAW. 
Safe  haven  act. 

Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 


BARBERS. 
Barber  shops. 

Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

BAJKRejL. 

Discarding  barrels  and  containers. 

Land  remediation,  §39-7203. 

BARS. 
Clean  air  act. 

Smoking  in  public  places. 
Bar  defined,  §39-5502. 
Exception  to  prohibition,  §39-5503. 

BASIN  ENVIRONMENTAL 

IMPROVEMENT  ACT,  §§39-8101 
to  39-8115. 

BATTERIES. 

Lead  acid  batteries,  §§39-7001  to 
39-7004. 

BEAUTIFICATION  OF  HIGHWAYS. 
General  provisions,  §§40-1901  to 
40-1926. 

BIDS  AND  BIDDING. 
Highways,  §§40-901  to  40-913. 
Public  works. 

Highways,  §§40-901  to  40-913. 

BIG  PAYETTE  LAKE  WATER 

QUALITY,  §§39-6601  to  39-6612. 
Council. 

Administrative  account,  §39-6612. 

Audits,  §39-6607. 

Citizens  committee,  §39-6610. 

Compensation,  §39-6607. 

Duties,  §39-6606. 

Established,  §39-6603. 

Lake  management  plan,  §39-6611. 

Membership,  §39-6605. 

Operating  procedures,  §39-6608. 

Organization,  §39-6607. 

Program  development  and 
implementation,  §39-6604. 

Quorum,  §39-6608. 

Technical  committee,  §39-6609. 
Definitions,  §39-6602. 
Legislative  intent,  §39-6601. 
Trust  account,  §39-6612. 

BILLBOARDS. 
Highways. 

Beautification  of  highways. 
General  provisions,  §§40-1901  to 
40-1926. 
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BLOOD  TESTS. 

Health  care  directives  and  consent 
to  treatment. 

Blood  testing  without  consent, 
§39-4505. 

BOARDS  AND  COMMISSIONS. 
Emergency  response  commission, 

§§39-7112,  39-7114. 
Hazardous  substance  emergencies. 

Emergency  response  commission, 

§§39-7112,  39-7114. 
Immunization. 

Idaho  childhood  immunization  policy 

commission,  §39-4805. 

BOND  ISSUES. 
Highway  districts. 

Elections. 
Notice,  §40-206. 
Regional  public  transportation 
authority. 

Revenue  bonds,  §40-2111. 

Power  to  issue,  §40-2108. 
Tax  exemption,  §40-2113. 

BONDS,  SURETY. 
Highway  districts. 

Highway  commissioners,  §40-1306. 
Single  countywide  highway  districts. 
Highway  commissioners. 
Officers,  §40-1405. 
Highways. 
Beautification  of  highways. 
Out  of  state  licensee  or  permittee, 
§40-1908. 
Board,  §40-304. 
Department. 
Director,  §40-504. 
Regional  public  transportation 
authority. 
Treasurer,  §40-2107. 
Swine  facilities  siting. 
Financial  assurance  for  closure  and 
remediation,  §39-7911. 

BONNER  COUNTY. 

Lake  Pend  Oreille,  Pend  Oreille 
River,  Priest  Lake  and  Priest 
River  commission,  §§39-8501  to 
39-8504. 

BOUNDARIES. 
Highway  districts,  §40-602. 
Change  in  boundaries. 
Joint  highway  district. 
Formation,  §40-1302. 


BREAKROOMS. 
Employee  breakrooms. 

Clean  indoor  air  act. 
Smoking  in  public  places. 
Exception  to  prohibition, 
§39-5503. 

BRIDGES. 

L  B,  Perrine  Bridge. 

Designation,  §40-5 13A. 
Veterans  memorial  centennial 
bridge. 

Established,  §40-513. 

BROWNFIELDS. 
Land  remediation,  §§39-7201  to 
39-7211. 

BUDGETS. 
Highway  districts. 

Adoption  of  budget. 
Hearing,  §40-1325. 
Notice  of  hearing,  §40-1326. 
Inspection  of  budget. 

Public  inspection,  §40-1327. 
Quorum  of  highway  commissioners 
at  budget  hearing,  §40-1328. 
Highways. 
Commissioners  to  budget  and 
allocate  funds,  §40-714. 
Regional  public  transportation 
authority,  §40-2112. 

BUILDINGS. 
Education. 

School  buildings. 
Safety,  §§39-8001  to  39-8012. 
Safety. 
School  building  safety,  §§39-8001  to 
39-8012. 
School  buildings. 
Safety,  §§39-8001  to  39-8012. 

BUSES. 
Smoking. 

Clean  indoor  air  act. 
Smoking  on  buses,  §39-5510. 


CARDIOPULMONARY 

RESUSCITATION. 
Health  care  directives  and  consent 

to  treatment. 

Generally,  §§39-4501  to  39-4515. 
Presumption  of  consent  for  CPR, 
§39-4514. 


INDEX 


658 


CATTLE. 
Highways. 

Guards. 
Landowner's  right  to  construct 
cattle  guards  across  roads, 
§40-2310. 

CERTIFIED  NURSE  AIDES. 
Personal  assistance  services 

generally,  §§39-5601  to  39-5609. 

CHILD  ABUSE  AND  NEGLECT. 
Children's  trust  fund,  §§39-6001  to 

39-6008. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 
39-6317. 

CHILD  CUSTODY. 
Abandonment  of  child  by  custodial 
parent. 

Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 

CHILDHOOD  IMMUNIZATION 
POLICY  COMMISSION, 

§39-4805. 

CHILD  PROTECTIVE  ACT. 

Children's  trust  fund,  §§39-6001  to 
39-6008. 

CHILDREN  AND  MINORS. 
Abandonment. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Abuse  of  children. 

Children's  trust  fund,  §§39-6001  to 
39-6008. 
Accounts  and  accounting. 

Children's  trust  fund,  §§39-6001  to 
39-6008. 
Child  abuse. 
Children's  trust  fund,  §§39-6001  to 
39-6008. 
Children's  trust  fund,  §§39-6001  to 

39-6008. 
Criminal  offenses. 
Prevention  of  minors'  access  to 
tobacco,  §§39-5701  to  39-5703, 
39-5709. 
Diseases 

Immunization,  §§39-4801  to  39-4805. 
Immunization,  §§39-4801  to  39-4805. 


CHILDREN  AND  MINORS  —Cont'd 
Internet. 

Prevention  of  minors'  access  to 
tobacco. 
Delivery  sale  requirements, 
§§39-5714  to  39-5718. 
Misdemeanors. 
Tobacco  usage  by  minors,  §§39-5703, 
39-5709. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Tobacco. 
Age  violations,  §39-5703. 
Prevention  of  minors'  access  to 
tobacco,  §§39-5701  to  39-5718. 
Vaccination. 

Immunization,  §§39-4801  to  39-4805. 

CHILDREN'S  TRUST  FUND, 

§§39-6001  to  39-6008. 
Abolition. 

When  account  abolished,  §39-6007. 
Board. 
Compensation,  §39-6001. 
Composition,  §39-6001. 
Creation,  §39-6001. 
Duties,  §39-6002. 
Meetings,  §39-6001. 
Removal  of  members  for  misconduct 
or  failure  to  carry  out  duties, 
§39-6001. 
Reports. 

Program  effectiveness,  §39-6003. 
Rules  and  regulations,  §39-6002. 
Composition  of  account,  §39-6007. 
Contracts. 
Consideration  in  award  of  contracts, 
§39-6004. 
Creation  of  children's  trust 

account,  §39-6007. 
Criteria  for  programs,  §39-6003. 
Department  of  health  and  welfare. 

Duties,  §39-6008. 
Disbursements  from  account, 

§39-6007. 
Funds,  §39-6005. 
Matching  funds,  §39-6005. 
Programs. 

Criteria  for  programs,  §39-6003. 
Reports. 

Program  effectiveness,  §39-6003. 
Rules  and  regulations. 
Board,  §39-6002. 

CHRISTIAN  SCIENTISTS. 
Health  care  directives  and  consent 
to  treatment. 

Generally,  §§39-4501  to  39-4515. 
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CIGARETTE  IGNITION 

PROPENSITY  REDUCTION, 
§§39-8901  to  39-8911. 
Alteration  to  certified  cigarette, 

§39-8904. 
Alternative  testing  methods, 

§39-8903. 
Business  entities. 
Penalties  for  noncompliance, 
§39-8906. 
Certification  of  cigarettes,  §39-8904. 
Dealers  and  retailers. 

Copies  of  package  markings, 

§39-8905. 
Examination  of  books  and  records, 

§39-8908. 
Penalties  for  noncompliance, 
§39-8906. 
Definitions,  §39-8902. 
Exemptions  from  testing,  §39-8903. 
Federal  law  preempting  provisions, 

§39-8911. 
Fees  for  certifications,  §39-8904. 
Fund,  §§39-8904,  39-8909. 
Inspection  of  cigarettes  by  state 

tax  commission,  §39-8907. 
Laboratory  quality  control, 

§39-8903. 
Lowered  permeability  bands  on 

cigarettes,  §39-8903, 
Manufacturers. 

Certification  of  cigarettes,  §39-8904. 
Examination  of  books  and  records, 

§39-8908. 
Penalties  for  violations,  §39-8906. 
Reports  from  tests,  maintenance, 

§39-8903. 
Testing  methods  and  standards, 
§39-8903. 
Marking  of  packages,  §39-8905. 
Out-of-state  sales,  §39-8910. 
Penalties  for  noncompliance, 

§39-8906. 
Performance  standards,  §39-8903. 
Recertification  of  cigarettes, 

§39-8904. 
Sale  outside  of  state,  §39-8910. 
State  fire  marshal. 
Injunctions,  §39-8906. 
Marking  of  packages,  approvals, 

§39-8905. 
Rules  for  implementing  provisions, 

§39-8907. 
Tests,  duties  regarding,  §39-8903. 
Testing. 
Methods,  §39-8903. 
Required,  §39-8903. 
Title  of  act,  §39-8901. 


CIGARETTES. 

Clean  indoor  air  act,  §§39-5501  to 

39-5511. 
Minors. 
Prevention  of  minors'  access  to 

tobacco  generally,  §§39-5701  to 
39-5718. 
Tobacco  master  settlement 

agreement,  §§39-7801  to  39-7803. 
Complementary  act,  §§39-8401  to 
39-8407. 

CIVIL  EIGHTS. 

Developmental  disabilities  services 
and  facilities. 

Prohibition  on  discrimination, 
§39-4608. 

CLAIMS. 
Highway  districts. 

Dissolution. 

Provision  for  payment  of  current 
claims,  §40-1812. 

CLEAN  INDOOR  AIR. 
Smoking,  §§39-5501  to  39-5511. 
CLINICS. 

Free  medical  clinics. 
Volunteer  health  care  provider 
immunity. 

Defined  for  purposes  of,  §39-7702. 

Generally,  §§39-7701  to  39-7705. 

Registration,  §39-7704. 

Requirements,  §39-7704. 
CNA'S. 
Personal  assistance  services 

generally,  §§39-5601  to  39-5609. 

COEUR  D'ALENE  RIVER  BASIN 
ENVIRONMENTAL 
IMPROVEMENT  ACT,  §§39-8101 
to  39-8115. 
Basin  project  commission,  §39-8106. 
Agreements  or  compacts  for 
participation  in,  §39-8104. 
Bond  issues,  §39-8108. 
Legal  investments,  §39-8112. 
Limitation  of  liability  on,  §39-8110. 
Rights  of  bondholders  not  to  be 

impaired,  §39-8109. 
Tax  exempt,  §39-8113. 
Citation  of  act,  §39-8101. 
Conflict  of  laws,  §39-8115. 
Definitions,  §39-8103. 
Financing  authority,  §39-8107. 
Grants  by  state  to,  §39-8111. 
Powers  and  duties,  §§39-8107, 
39-8108. 
Governor. 
Requests  for  reciprocal  legislation, 
§39-8105. 
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COEUR  D'ALENE  RIVER  BASIN 
ENVIRONMENTAL 
IMPROVEMENT  ACT  —Cont'd 
Limitation  of  powers. 
Provisions  not  to  constitute, 
§39-8114. 
Policy  of  state,  §39-8102. 
Title  of  act,  §39-8101. 
COMMONSENSE  CONSUMPTION 

ACT. 
Actions  relating  to  weight  gain  or 
obesity  due  to  consumption  of 
food,  §§39-8701  to  39-8706. 
Definitions,  §39-8704. 
Exceptions  to  liability  limitation, 
§39-8703. 
Complaints,  pleading 

requirements,  §39-8705. 
Stay  pending  motion  to  dismiss, 
§39-8706. 
Frivolous  lawsuits. 

Prevention,  §39-8702. 
Limitation  of  liability,  §39-8702. 
Short  title,  §39-8701. 

COMPACTS. 
Adoption. 

Interstate  compact  on  adoption  and 
medical  assistance,  §§39-7501  to 
39-7505. 

COMPLAINTS. 

Commonsense  consumption  act. 

Exception  to  liability  limitation. 
Pleading  requirements,  §39-8705. 

COMPROMISE  AND 

SETTLEMENT. 
Tobacco  master  settlement 

agreement,  §§39-7801  to  39-7803. 
Complementary  act,  §§39-8401  to 
39-8407. 

COMPUTERS. 
Tobacco. 

Prevention  of  minors'  access  to 
tobacco. 
Delivery  sale  requirements, 
§§39-5714  to  39-5718. 

CONFIDENTIALITY  OF 

INFORMATION. 
Genetic  testing  privacy,  §§39-8301 

to  39-8304. 
Hazardous  waste  facilities  siting. 
Confidential  use  of  information 
obtained,  §39-5818. 
Health  care  directives  and  consent 
to  treatment. 
Blood  testing  without  consent. 
Report  of  results,  §39-4505. 


CONFIDENTIALITY  OF 

INFORMATION  —Cont'd 
Immunization  registry,  §39-4803. 
Safe  haven  act. 
Identity  of  custodial  parent 

delivering  child  to  safe  haven, 
§39-8203. 
Swine  facilities  siting,  §39-7914. 

CONFLICT  OF  LAWS. 
Coeur  d'Alene  river  basin 

environmental  improvement, 

§39-8115. 
Hazardous  substance  emergencies. 

Liability  of  responsible  persons. 

Law  governing,  §39-7107. 
State  disaster  preparedness  act. 
Controlling  effect,  §39-7107. 
Highway  districts. 

Single  countywide  highway  districts. 
Superseding  conflicting  laws, 
§40-1406. 
Smoking. 
Clean  indoor  air. 

Other  statutes  not  affected, 
§39-5509. 
Swine  facilities  siting,  §39-7916. 
Tobacco  master  settlement 
agreement. 
Complementary  act,  §39-8407. 

CONFLICTS  OF  INTEREST. 
Highways. 

County  road  system. 

Commissioners  not  to  have  interest 
in  contract,  §40-612. 
Turnpikes. 
Board,  §40-409. 
Real  property. 
Grants,  §40-409. 

CONRAD  J-l  VISA  WAIVER  AND 
NATIONAL  INTEREST  WAIVER 
PROGRAMS,  §§39-6101  to 
39-6118. 
Amendments  to  employment 
contract. 
Reporting  requirement,  §39-6112. 
Applicant  requirements,  §39-6108. 
Application  fee,  §39-6113. 
Application  forms  and 

accompanying  documents. 
Department  review,  §39-6116. 
J-l  visa  waiver  request,  §39-6114. 
National  interest  waiver  request, 
§39-6114A. 
Definitions,  §39-6105. 
Documentation  of  providing 
services  to  all  residents. 
Requirement,  §39-6107. 
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CONRAD  J-l  VISA  WAIVER  AND 
NATIONAL  INTEREST  WAIVER 
PROGRAMS  —Cont'd 
Employment  contract 
requirements. 
J-l  visa  waivers,  §39-6109. 
National  interest  waivers, 
§39-6109A. 
Federal  facilities  designated  as 
shortage  facilities. 
Requirements,  §39-6115. 
Federal  statutes  and  regulations. 

Incorporation  by  reference,  §39-6104. 
Final  source  for  recruiting 

qualified  physicians,  §39-6107. 
Future  participation. 

Denial,  §39-6117. 
Incorporation  by  reference  of 
federal  statutes  and 
regulations,  §39-6104. 
Joint  reporting  requirement, 

§39-6112. 
Physician's  requirements. 
J-l  waiver  petitioning  physicians, 

§39-6111. 
National  interest  waiver  petitioning 
physicians,  §39-6111A. 
Practice  location  requirements, 

§39-6110. 
Practice  site  address  and  field  of 
practice. 
Joint  reporting  requirement, 
§39-6112. 
Purpose,  §39-6102. 
Recruitment. 
Evidence  of  sustained  active 
recruitment. 
Health  care  facilities  to  provide, 
§39-6107. 
Reporting  responsibility  of 

department,  §39-6118. 
Requirements  and  limitations 

generally,  §39-6106. 
Review  of  applications,  §39-6116. 
Severability  of  provisions,  §39-6103 
Short  title,  §39-6101. 
Status  of  physician's  activities. 
Reporting  requirement,  §39-6112. 
Waiver  request  requirements, 

§39-6106. 
Waiver  status  and  commencement 
of  practice. 
Joint  reporting  requirement, 
§39-6112. 

CONSENT. 

Artificial  insemination,  §39-5403. 

Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 


CONSENT  —Cont'd 
Medical  consent. 

Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 

CONSTITUTION  OF  IDAHO. 
Declaration  of  rights. 

Developmental^  disabled  persons. 
Declaration  of  constitutional  rights 
of  persons  with  developmental 
disabilities,  §39-4603. 
Developmental  disabilities  services 
and  facilities. 
Declaration  of  constitutional  rights  of 
persons  with  developmental 
disabilities,  §39-4603. 

CONSTRUCTION. 
Highways. 
County  highway  system. 

Costs  borne  by  county,  §40-607. 
Information  centers. 
Department  authorized  to 
construct  and  maintain, 
§40-507. 
Sidewalks,  §40-2304. 
State  highway  system. 
Costs  borne  by  state,  §40-320. 

CONSTRUCTION  AND 

INTERPRETATION. 
Hazardous  substance  emergencies. 

Severability  of  provisions,  §39-7115. 
Highway  districts. 
Liberal  construction  of  grant  of 
powers  to  districts  and  officers, 
§40-1312. 
Regional  public  transportation 
authority. 
Severability  of  provisions,  §40-2114. 
Smoking. 
Clean  indoor  air. 
Other  statutes  not  affected, 
§39-5509. 
Solid  waste. 
Disposal  facilities. 
Liberal  construction  of  provisions, 
§39-7406. 

CONSUMER  PROTECTION  ACT. 
Tobacco  master  settlement 
agreement. 

Complementary  act. 
Certain  violations  as  unfair  and 
deceptive  trade  practices, 
§39-8406. 

CONTRACTS. 
Children's  trust  fund. 

Consideration  in  award  of  contracts, 
§39-6004. 
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CONTRACTS  —Cont'd 
Highways. 

Bids,  §§40-901  to  40-913. 
Construction  manager/general 

contractor  contracts,  §40-905. 
County  road  system. 
Dams. 

Contracts  to  use  dams  as 
highways,  §40-609. 
Repair  of  highways,  §40-617. 
Design-build  contracts,  §40-904. 
Turnpikes. 
Real  property. 
Grants. 
Interest  in  contract  penalized, 
§40-409. 

CONTROLLED  SUBSTANCES. 
Marijuana. 
Possession. 
Minors,  §39-5703. 
Possession. 
Marijuana. 
Minors,  §39-5703. 

CORPORATIONS. 
Cigarette  ignition  propensity 
reduction. 

Penalties  for  noncompliance, 
§39-8906. 

COSTS. 

Hazardous  substance  emergencies. 

Recovery  by  state,  §39-7112. 
Reimbursement  of  cost  of  response 
and  containment. 
Deficiency  warrants  for,  §39-7110. 
Recovery  of  reimbursed  costs, 

§39-7112. 
Right  to  claim  reimbursement, 
§39-7109. 
Highways. 

Relocation  assistance,  §40-2013. 
Tobacco  master  settlement 
agreement. 
Actions  under  provisions,  §39-7803. 
Complementary  act. 
Recovery  by  attorney  general  in 
enforcement  actions,  §39-8407. 
Volunteer  health  care  provider 
immunity,  §39-7705. 

COUNCILS. 

Air  quality  councils,  §§39-6701  to 

39-6717. 
Big  Payette  lake  water  quality 

council,  §§39-6603  to  39-6612. 
Public  transportation  advisory 

council,  §40-514. 


COUNTIES. 
Clean  indoor  air  act. 
Smoking  in  public  place, 

publicly-owned  building  or  office 
or  public  meeting. 
Local  ordinances  not  prohibited, 
§39-5511. 
Elevator  safety  code. 
Local  codes  or  enforcement  programs. 
Prohibition,  §39-8604. 
Hazardous  waste  management. 
Facilities  siting,  §§39-5801  to 
39-5820. 
Highway  districts. 
Apportionment  of  money  of  highway 
districts  with  counties,  §40-711. 
Single  countywide  highway  districts, 
§§40-1401  to  40-1418. 
Highways. 
Highway  distribution  account. 
Apportionment  of  funds  to  local 
units  of  government,  §40-709. 
Taxation. 
Local  taxation,  §§40-801  to  40-827. 
Motor  vehicles. 
Registration. 
Fees. 
Authorization  for  voters  to 
approve,  §40-827. 
Regional  public  transportation 
authority. 
Contributions,  §40-2110. 
General  provisions,  §§40-2101  to 

40-2114. 
Only  one  authority  within  county, 
§40-2109. 
Smoking  in  public  place, 

publicly-owned  building  or 
office  or  public  meeting. 
Clean  indoor  air  act. 
Local  ordinances  not  prohibited, 
§39-5511. 
Transportation. 
Regional  public  transportation 

authority,  §§40-2101  to  40-2114. 

COUNTY  ASSESSORS. 
Highway  districts  taxes,  §40-817. 

COVENANTS.  _ 
Land  remediation. 

Covenant  not  to  sue,  §39-7207. 

CPR. 

Health  care  directives  and  consent 
to  treatment. 

Generally,  §§39-4501  to  39-4515. 
Presumption  of  consent  for  CPR, 
§39-4514. 
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CRIMES  AND  OFFENSES. 
Adult  abuse. 

Reporting  requirement  violations, 
§39-5303. 
Aged  person  abuse. 

Reporting  duty  violations,  §39-5303. 
Artificial  insemination. 

Violations  of  provisions,  §39-5407. 
Bridges. 

Restriction  violations,  §40-1207. 
Children  and  minors. 
Tobacco  usage  by  minors. 

Prevention  of  minors'  access  to 
tobacco,  §§39-5701  to  39-5703, 
39-5709. 
Clean  indoor  air  act  violations. 
Employer  knowingly  or  intentionally 

permitting  smoking,  §39-5506. 
Person  refusing  to  extinguish  smoke 
or  leave  premises,  §39-5507. 
Domestic  violence. 
Crime  prevention,  §§39-6301  to 
39-6317. 
Elderly  abuse. 

Reporting  duty  violations,  §39-5303. 
Elevator  safety  code  act. 
Discontinue  operation  order 

violation,  §39-8613. 
Violations  generally,  §39-8619. 
Health  care  directives  and  consent 
to  treatment. 
Blood  testing  without  consent. 
Disclosure  of  results,  §39-4504. 
Highway  districts. 
Bond  security. 
District  office  violations,  §40-1102. 
Highways. 
Advertising  violations,  §40-1916. 
Bridge  restrictions,  §40-1207. 
Checking  station  violations,  §40-512. 
Commissioners  conflicts  of  interest, 

§40-612. 
Facility  destruction  or  defacement, 

§40-2311. 
Generally,  §40-207. 
Livestock  damage,  §40-2315. 
Livestock  driving  violations, 

§40-2313. 
Port  of  entry  violations,  §40-512. 
Sign  destruction  or  defacement, 

§40-2311. 
Tax  levy  limitations,  §40-818. 
Turnpike  contracts  and  sales  of 
property. 
Prohibited  parties,  §40-409. 
Insemination,  artificial,  §39-5407. 
School  building  safety. 
Removal  of  notice  or  order  posted, 
§39-8011. 


CRIMES  AND  OFFENSES  —Cont'd 
Tobacco. 
Minors. 
Prevention  of  minors'  access  to 
tobacco,  §§39-5703,  39-5709. 
CRIMINAL  HISTORY  RECORDS 
AND  CRIME  INFORMATION. 
Personal  assistance  services. 
Criminal  background  checks, 
§39-5604. 

CURBS. 
Highways. 

Standards  for  curb  construction, 
§40-1335. 


D 


DAMAGES. 

Abuse,  exploitation  and  neglect  of 
adults. 

False  report  or  allegation  in  bad 
faith,  §39-5303. 

DAMS. 
Highways. 

County  road  system. 
Contracts  to  use  dams  as 
highways,  §40-609. 
Public  use  of  private  dam  or  bridge, 
§40-2303. 

DEATH. 

Death  with  dignity. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 

DEATH  WITH  DIGNITY. 

Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

DECLARATORY  JUDGMENTS. 
Genetic  testing  privacy,  §39-8304. 

DECREES. 

Artificial  insemination. 

Application  of  act,  §39-5406. 

DEDICATION. 
Highways. 

Record  and  dedication  of  highways, 
§40-2302. 

DEFENSES. 
Affirmative  defenses. 

Tobacco  products. 

Sale  or  distribution  to  a  minor, 
§39-5705. 
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DEFENSES  —Cont'd 
Tobacco. 

Sale  or  distribution  of  tobacco 

products  to  a  minor. 

Reasonable  reliance  upon 

photographic  identification  as 
affirmative  defense,  §39-5705. 

DEFINED  TERMS. 
Abuse. 
Adult  abuse,  neglect  and 
exploitation,  §39-5302. 
Active  portion. 

Solid  waste  disposal  facilities, 
§39-7403. 
Active  unit. 

Swine  facilities  siting,  §39-7903. 
Adjusted  for  inflation. 
Tobacco  master  settlement 
agreement,  §39-7802. 
Administrator. 

Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Elevator  safety  code  act,  §39-8603. 
Adoption  assistance. 

Interstate  compact  on  adoption  and 
medical  assistance,  §39-7501. 
Advertising  display. 

Highways  and  bridges,  §40-102. 
Advertising  structures  or  signs. 

Highways  and  bridges,  §40-102. 
Affiliate. 
Tobacco  master  settlement 
agreement,  §39-7802. 
Agencies. 

Highways  and  bridges,  §40-102. 
Agents. 

Cigarette  ignition  propensity 
reduction,  §39-8902. 
Agricultural  wastes. 

Solid  waste  disposal  facilities, 
§39-7403. 
Air  quality  plan. 

Air  quality  councils,  §39-6705. 
Allocable  share. 

Tobacco  master  settlement 
agreement,  §39-7802. 
Alternate  technical  concept. 

Highways  and  bridges,  §40-102. 
Animal  unit. 

Swine  facilities  siting,  §39-7903. 
Animal  waste. 

Swine  facilities  siting,  §39-7903. 
Animal  waste  management  system. 

Swine  facilities  siting,  §39-7903. 
ANSI. 

Elevator  safety  code  act,  §39-8603. 


DEFINED  TERMS  —Cont'd 
Applicant. 

Idaho  Conrad  J-l  visa  waiver 

program,  §39-6105. 
Rural  health  care  access  program, 

§39-5903. 
Swine  facilities  siting,  §39-7903. 
Application  period. 

Rural  health  care  access  program, 
§39-5903. 
Approval. 

Rural  health  care  access  program, 
§39-5903. 
Aquifer. 

Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Area  of  underservice. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Artificial  insemination,  §39-5401. 
Artificial  life-sustaining  procedure. 
Consent  to  medical  treatment, 
§39-4502. 
Artificial  nutrition  and  hydration. 
Consent  to  medical  treatment, 
§39-4502. 
ASME. 

Elevator  safety  code  act,  §39-8603. 
Attending  physician. 

Consent  to  medical  treatment, 
§39-4502. 
Auditorium. 

Clean  indoor  air  act,  §39-5502. 
Authorized  transportation 

department  employee,  §40-510. 
Automobile  graveyards. 

Highways  and  bridges,  §40-102. 
Average  annual  net  earnings. 

Highways  and  bridges,  §40-102. 
Bar. 

Clean  indoor  air  act,  §39-5502. 
Base  technical  concept. 

Highways  and  bridges,  §40-103. 
Basin. 

Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Basin  environmental  improvement 
fund  and  financing  authority. 
Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Basin  environmental  improvement 
project. 
Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
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DEFINED  TERMS  —Cont'd 
Basin  environmental  improvement 
project  commission. 

Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Best  value  selection. 

Highways  and  bridges,  §40-103. 
Blood  relative. 

Genetic  testing  privacy,  §39-8302. 
Bond  anticipation  notes. 
Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Bonds. 

Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Brand  family. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Buffer  zone. 
Solid  waste  disposal  facilities, 
§39-7403. 
Bus  companies. 

Smoking  on  buses,  §39-5510. 
Buses. 

Smoking  on  bus,  §39-5510. 
Business. 
Highways  and  bridges,  §40-103. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Business  entity. 

Highways  and  bridges,  §40-103. 
Cardiopulmonary  resuscitation. 
Consent  to  medical  treatment, 
§39-4502. 
Caretaker. 
Adult  abuse,  neglect  and 
exploitation,  §39-5302. 
Case  management. 
Personal  assistance  services, 
§39-5602. 
Certificate  of  public  advantage. 

Health  planning  act,  §39-4902. 
Certified  planner. 

Swine  facilities  siting,  §39-7903. 
Charters. 

Smoking  on  buses,  §39-5510. 
Child  with  special  needs. 
Interstate  compact  on  adoption  and 
medical  assistance,  §39-7501. 
Cigarette. 
Cigarette  ignition  propensity 

reduction,  §39-8902. 
Tobacco  master  settlement 
agreement,  §39-7802. 


DEFINED  TERMS  —Cont'd 
Cigarette  —Cont'd 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Citizens  committee. 
Air  quality  councils,  §39-6705. 
Big  Payette  lake  water  quality, 
§39-6602. 
City. 
Regional  public  transportation 

authority,  §40-2103. 
Waste  tire  disposal,  §39-6501. 
City  system. 

Highways  and  bridges,  §40-104. 
Claims. 
Commonsense  consumption  act, 
§39-8704. 
Clean  soils  and  clean  dredge  spoils. 
Solid  waste  disposal  facilities, 
§39-7403. 
Comfort  care. 
Consent  to  medical  treatment, 
§39-4502. 
Commercial  or  industrial 
activities. 
Highways  and  bridges,  §40-122. 
Commercial  solid  waste. 

Disposal  facilities,  §39-7403. 
Commercial  solid  waste  facility, 

§39-7403. 
Compensation. 
Volunteer  health  care  provider 
immunity,  §39-7702. 
Competent  person. 
Advance  health  care  directives, 
§39-4509. 
Comprehensive  developmental 
disability  system,  §39-4604. 
Consent  to  care. 
Consent  to  medical  treatment, 
§39-4502. 
Construction/demolition  waste. 
Solid  waste  disposal  facilities, 
§39-7403. 
Construction  manager/general 
contractor  firm. 
Highways  and  bridges,  §40-104. 
Construction  manager/general 
contractor  project. 
Highways  and  bridges,  §40-104. 
Consultant. 

Highways  and  bridges,  §40-104. 
Consumer  testing. 
Cigarette  ignition  propensity 
reduction,  §39-8903. 
Contaminate. 
Solid  waste  disposal  facilities, 
§39-7403. 
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DEFINED  TERMS  —Cont'd 
Contractor. 

Adult  abuse,  exploitation  and 
neglect,  §39-5302. 
Controlled-access  facilities. 

Highways  and  bridges,  §40-104. 
Conveyance. 

Elevator  safety  code  act,  §39-8603. 
Cooperative  agreement. 

Health  planning  act,  §39-4902. 
County. 

Solid  waste  disposal  facilities, 
§39-7403. 

Swine  facilities  siting,  §39-7903. 

Waste  tire  disposal,  §39-6501. 
County  highway  system. 

Highways  and  bridges,  §40-104. 
County  secondary  highways. 

Highways  and  bridges,  §40-104. 
Cover  material. 

Solid  waste  disposal  facilities, 
§39-7403. 
Crisis  line. 

Domestic  violence  project  grants, 
§39-5202. 
Custodial  parent. 

Safe  haven  act,  §39-8202. 
Dating  relationship. 

Domestic  violence  crime  prevention, 
§39-6303. 
Days. 

School  building  safety,  §39-8004. 
De-designation  threshold. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Delivery  sale. 

Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Delivery  service. 

Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Designated  facilities. 

Hazardous  waste  facility  siting, 
§39-5803. 
Design-build  contract. 

Highways  and  bridges,  §40-105. 
Design-build  firm. 

Highways  and  bridges,  §40-105. 
Design-build  project. 

Highways  and  bridges,  §40-105. 
Designer. 

Highways  and  bridges,  §40-105. 
Designer  qualifications. 

Highways  and  bridges,  §40-105. 
Developmental  disabilities  facility, 

§39-4604. 
Developmental  disability,  §39-4604. 

Family  support  and  in-home 
assistance,  §39-5102. 


DEFINED  TERMS  —Cont'd 
Directive. 

Consent  to  medical  treatment, 
§39-4502. 
Displaced  homemakers,  §39-5002. 
Displaced  persons. 

Highways  and  bridges,  §40-105. 
Displacement. 

Swine  facilities  siting,  §39-7907. 
Disposal. 

Hazardous  waste  facility  siting, 
§39-5803. 
Disposal  facilities. 

Hazardous  waste  facility  siting, 
§39-5803. 
Dispose. 

Waste  tire  disposal,  §39-6501. 
Distribute. 

Prevention  on  minors'  access  to 
tobacco,  §39-5702. 
DNA. 

Genetic  testing  privacy,  §39-8302. 
DNA  sample. 

Genetic  testing  privacy,  §39-8302. 
Domestic  violence. 

Crime  prevention,  §39-6303. 

Project  grants,  §39-5202. 
Donor. 

Artificial  insemination,  §39-5401. 
Draw. 

Highways  and  bridges,  §40-105. 
Dumbwaiter. 

Elevator  safety  code  act,  §39-8603. 
Dump. 

Highways  and  bridges,  §40-105. 
Elevator. 

Elevator  safety  code  act,  §39-8603. 
Eligible  property  owner. 

Land  remediation,  §39-7203. 
Eligible  recipient. 

Personal  assistance  services, 
§39-5602. 
Emergency. 

Adult  abuse,  neglect  and 
exploitation,  §39-5302. 

Elder  abuse,  §39-5302. 

Hazardous  substance  emergency 
response,  §39-7103. 
Emergency  medical  services 
personnel. 

Consent  to  medical  treatment, 
§39-4502. 
Employer. 

Clean  indoor  air  act,  §39-5502. 

Genetic  testing  privacy,  §39-8302. 
Employment  contract. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
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DEFINED  TERMS  —Cont'd 
Erect. 

Highways  and  bridges,  §40-106. 
Escalator. 

Elevator  safety  code  act,  §39-8603. 
Existing  facility. 

Swine  facilities  siting,  §39-7903. 
Existing  installation. 

Elevator  safety  code  act,  §39-8603. 
Existing  MSWLF  unit. 

Solid  waste  disposal  facilities, 
§39-7403. 
Existing  waste  tire  storage  site, 

§39-6501. 
Expand. 

Swine  facilities  siting,  §39-7903. 
Expenditure. 

Highways  and  bridges,  §40-106. 
Expense  of  the  public. 

Highways  and  bridges,  §40-106. 
Exploitation. 

Adult  abuse,  neglect  and 
exploitation,  §39-5302. 
Facilities. 

Highways  and  bridges,  §40-107. 

Solid  waste  disposal,  §39-7403. 

Swine  facilities  siting,  §39-7903. 
Fair  market  value  of  the 
off-premises  outdoor 
advertising. 

Highway  beautification,  §40-1910A. 
Family. 

Developmental  disabilities,  §39-5102. 

Highways  and  bridges,  §40-107. 
Family  dwelling. 

Domestic  violence  crime  prevention, 
§39-6303. 
Family  member. 

Domestic  violence  crime  prevention, 
§39-6303. 
Family  or  household  member. 

Domestic  violence  project  grants, 
§39-5202. 
Farm  operation. 

Highways  and  bridges,  §40-107. 
Fault. 

Swine  facilities  siting,  §39-7907. 
Federal  fiscal  year. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Federal  land  rights  of  way. 

Highways  and  bridges,  §40-107. 
Feeder  highways. 

Highways  and  bridges,  §40-107. 
Final  design. 

Highways  and  bridges,  §40-107. 
Fiscal  intermediary  services, 
§39-5602. 


DEFINED  TERMS  —Cont'd 
Fixed  price-best  design. 

Highways  and  bridges,  §40-107. 
Floodpiain. 
Solid  waste  disposal  facilities, 
§39-7403. 
Food. 

Commonsense  consumption  act, 
§39-8704. 
Foreign  protection  order. 

Domestic  violence  crime  prevention, 
§39-6303. 
Free  medical  clinic. 
Volunteer  health  care  provider 
immunity,  §39-7702. 
Full  time. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
GARVEE. 

Highways,  §40-108. 
Generally  known  obesity-related 
condition  allegedly  caused  by 
or  allegedly  likely  to  result 
from  long-term  consumption. 
Commonsense  consumption  act, 
§39-8704. 
Generator. 

Hazardous  waste  facility  siting, 
§39-5803. 
Genetic  analysis. 

Genetic  testing  privacy,  §39-8302. 
Genetic  test. 

Genetic  testing  privacy,  §39-8302. 
Grant  period. 
Rural  health  care  access  program, 
§39-5903. 
Ground  water. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Guaranteed  maximum  price  (GMP). 

Highways  and  bridges,  §40-108. 
Habilitation. 

Developmental  disability,  §39-4604. 
Hazardous  substance. 
Hazardous  substance  emergency 

response,  §39-7103. 
Land  remediation,  §39-7203. 
Hazardous  substance  incident. 
Hazardous  substance  emergency 
response,  §39-7103. 
Hazardous  waste. 
Hazardous  waste  facility  siting, 
§39-5803. 
Hazardous  waste  management. 
Hazardous  waste  facility  siting, 
§39-5803. 
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DEFINED  TEEMS  —Cont'd 
Health  care  directive. 

Consent  to  medical  treatment, 
§39-4502. 
Health  care  facility. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Health  care  provider. 

Consent  to  medical  treatment, 
§39-4502. 

Health  planning  act,  §39-4902. 

Volunteer  health  care  provider 
immunity,  §39-7702. 
Health  care  services. 

Health  freedom  act,  §39-9002. 
Health  district. 

Solid  waste  disposal  facilities, 
§39-7403. 
Highway  district  system. 

Highways  and  bridges,  §40-109. 
Highway  users'  fund  bonds. 

Highways  and  bridges,  §40-109. 
Holocene. 

Swine  facilities  siting,  §39-7907. 
Holocene  fault. 

Solid  waste  disposal  facilities, 
§39-7403. 

Swine  facilities  siting,  §39-7903. 
Household  member. 

Domestic  violence  crime  prevention, 
§39-6303. 
Household  waste. 

Disposal  facilities  for  solid  waste, 
§39-7403. 
HTLV-HL 

Artificial  insemination,  §39-5408. 
Imminent  safety  hazard. 

School  building  safety,  §39-8004. 
Improved  highways. 

Highways  and  bridges,  §40-110. 
Incident  commander. 

Hazardous  substance  emergency 
response,  §39-7103. 
Individual. 

Genetic  testing  privacy,  §39-8302. 

Highways  and  bridges,  §40-110. 
Individual  service  plan. 

Personal  assistance  services, 
§39-5602. 
Indoor  shopping  mall. 

Clean  indoor  air  act,  §39-5502. 
Industrial  activities,  §40-122. 
Industrial  solid  waste. 

Disposal  facilities,  §39-7403. 
Inert  wastes. 

Disposal  facilities  for  solid  wastes, 
§39-7403. 


DEFINED  TERMS  —  Cont'd 
Information  centers. 

Highways  and  bridges,  §40-110. 
In-home  assistance  application. 

Developmental  disabilities,  §39-5102. 
Installation. 

Elevator  safety  code  act,  §39-8603. 
Institution. 

Developmental  disabilities,  §39-5102. 
Instrumental  activities  of  daily 
living  (IADL). 
Personal  assistance  services, 
§39-5602. 
Interchange  area. 

Highways  and  bridges,  §40-110. 
Interested  government  agency. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Interstate  highways. 

Highway  and  bridges,  §40-110. 
In  the  same  community. 

Health  care  directives  and  consent  to 
treatment,  §39-4506. 
Issuing  state. 
Interstate  enforcement  of  protection 
orders,  §39-6306A. 
J-l  visa. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
J-l  visa  waiver. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Judicial  day. 
Domestic  violence  crime  prevention, 
§39-6303. 
Junk. 

Highways  and  bridges,  §40-111. 
Junkyard. 

Highways  and  bridges,  §40-111. 
Knowing  and  willful  violation. 
Commonsense  consumption  act, 
§39-8704. 
Lakes. 
Big  Payette  lake  water  quality, 
§39-6602. 
Land  application. 

Swine  facilities  siting,  §39-7903. 
Landfill. 

Solid  waste  disposal  facilities, 
§39-7403. 
Landspreading  disposal  facility. 

Solid  waste,  §39-7403. 
Lateral  expansion. 
Solid  waste  disposal  facilities, 
§39-7403. 
Lawfully  maintained. 
Highways  and  bridges,  §40-113. 
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DEFINED  TERMS  —Cont'd 
Leachate. 

Solid  waste  disposal  facilities, 
§39-7403. 
Lead  acid  battery. 

Sale  and  disposal  of  battery, 
§39-7001. 
Legally  placed. 
Highway  beautification. 
Removal  of  off-premises  outdoor 
advertising,  §40-1910A. 
Licensed  professional. 

School  building  safety,  §39-8004. 
Limited  purpose  landfill. 
Solid  waste  disposal  facilities, 
§39-7403. 
Lithified  earth  material. 

Swine  facilities  siting,  §39-7907. 
Local  emergency  response 
authority. 
Hazardous  substance  emergency 
response,  §39-7103. 
Local  governing  agency. 

Air  quality  councils,  §39-6705. 
Local  governments. 

School  building  safety,  §39-8004. 
Local  highway  jurisdiction,  §40-113. 
Local  highway  technical  assistance 

council,  §40-113. 
Lowest  price  technically 
acceptable  selection. 
Highways  and  bridges,  §40-113. 
Maintained. 

Highways  and  bridges,  §40-114. 
Maintenance. 
Elevator  safety  code  act,  §39-8603. 
Highways  and  bridges,  §40-114. 
Main  traveled  way. 

Highways  and  bridges,  §40-114. 
Major  alteration. 

Elevator  safety  code  act,  §39-8603. 
Manufacturer. 
Cigarette  ignition  propensity 
reduction,  §39-8902. 
Master  settlement  agreement. 
Tobacco  master  settlement 

agreement,  §39-7802. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Material  lift. 

Elevator  safety  code  act,  §39-8603. 
Maximum  horizontal  acceleration 
in  lithified  earth  material. 
Swine  facilities  siting,  §39-7907. 
Medically  underserved  area. 
Rural  health  care  access  program, 
§39-5903. 


DEFINED  TERMS  —  Cont'd 
Military  division. 
Hazardous  emergency  substance 
emergency  response,  §39-7103. 
Mining  waste  tires. 
Disposal,  §39-6501. 
Minor. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Minor  exempt  permit. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Mode  of  securing. 

Health  freedom  act,  §39-9002. 
Modernization. 

Elevator  safety  code  act,  §39-8603. 
MonofilL 

Solid  waste  disposal  facilities, 
§39-7403. 
Mortgage. 

Highways  and  bridges,  §40-114. 
Motor  vehicle. 

Waste  tire  disposal,  §39-6501. 
Moving  walks. 

Elevator  safety  code  act,  §39-8603. 
Municipal  solid  waste  landfill  unit 
(MSWLF). 
Solid  waste  disposal  facilities, 
§39-7403. 
Mutual  foreign  protection  order. 
Interstate  enforcement  of  protection 
orders,  §39-6306A. 
National  interest  waiver. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Natural  resources  conservation 
service. 
Swine  facilities  siting,  §39-7903. 
Neglect,  negligence,  negligent  and 
negligently. 
Adult  abuse,  neglect  and 
exploitation,  §39-5302. 
New  installation. 

Elevator  safety  code  act,  §39-8603. 
New  MSWLF  unit. 

Solid  waste  disposal  facilities, 
§39-7403. 
New  start. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
New  waste  tire  storage  site, 

§39-6501. 
Nonparticipating  manufacturer. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Normalization. 

Developmental  disability,  §39-4604. 
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DEFINED  TERMS  —Cont'd 
Notes. 

Coeur  d'Alene  river  basin 

environmental  improvement, 
§39-8103. 
Nurse  practitioner. 

Rural  health  care  access  program, 
§39-5903. 
Nutrient  management  plan. 

Swine  facilities  siting,  §39-7903. 
Nutrient  management  standard. 

Swine  facilities  siting,  §39-7903. 
Off-premises  outdoor  advertising. 
Highway  beautification,  §40-1910A. 
One-time  animal  unit  capacity. 
Swine  facilities  siting,  §39-7903. 
On-site. 
Hazardous  waste  facility  siting, 
§39-5803. 
Open  burning. 
Solid  waste  disposal  facilities, 
§39-7403. 
Operate. 

Swine  facilities  siting,  §39-7903. 
Operator. 
Hazardous  waste  facility  siting, 

§39-5803. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Waste  tire  disposal,  §39-6501. 
Oral  health  care  provider. 
Rural  health  care  access  program, 
§39-5903. 
Organizational  conflict  of  interest. 

Highways  and  bridges,  §40-116. 
Outdoor  advertising  business. 
Highways  and  bridges,  §40-116. 
Owner/ownership. 
Elevator  safety  code  act,  §39-8603. 
Highways  and  bridges,  §40-116. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Waste  tire  disposal,  §39-6501. 
Panel. 
Hazardous  waste  facility  siting, 
§39-5803. 
Parent. 

Interstate  compact  on  adoption  and 
medical  assistance,  §39-7501. 
Participating  manufacturer. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 


DEFINED  TERMS  —Cont'd 
PCS  family  alternate  care 
provider. 

Personal  assistance  services, 
§39-5602. 
Penalty. 

Health  freedom  act,  §39-9002. 
Permeability. 

Solid  waste  disposal  facilities, 
§39-7403. 
Permit. 
Prevention  of  minors'  access  to 

tobacco,  §39-5702. 
Swine  facilities  siting,  §39-7903. 
Permittee. 

Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Persistent  vegetative  state. 
Consent  to  medical  treatment, 
§39-4502. 
Person. 

Commonsense  consumption  act, 

§39-8704. 
Genetic  testing  privacy,  §39-8302. 
Hazardous  substance  emergency 

response,  §39-7103. 
Hazardous  waste  facility  siting, 

§39-5803. 
Highways  and  bridges,  §40-117, 
Land  remediation,  §39-7203. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Waste  tire  disposal,  §39-6501. 
Personal  assistance  agency, 

§39-5602. 
Personal  assistance  services, 

§39-5602. 
Personal  assistant,  §39-5602. 
Personal  care  services  (PCS). 
Personal  assistance  services, 
§39-5602. 
Petroleum. 

Land  remediation,  §39-7203. 
Photographic  identification. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Physician. 
Consent  to  medical  treatment, 

§39-4502. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Physician  assistant. 
Rural  health  care  access  program, 
§39-5903. 
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DEFINED  TERMS  —Cont'd 
Physician  orders  for  scope  of 
treatment  (POST)  form. 

Consent  to  medical  treatment, 
§39-4502. 
Physician  orders  for  scope  of 

treatment  (POST)  identification 
device. 
Consent  to  medical  treatment, 
§39-4502. 
Pile. 
Solid  waste  disposal  facilities, 
§39-7403. 
Plan. 
Big  Payette  lake  water  quality, 

§39-6602. 
Hazardous  waste  facility  siting, 
§39-5803. 
Plan  of  operation. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Platform  lift. 

Elevator  safety  code  act,  §39-8603. 
Point  of  compliance. 
Solid  waste  disposal  facilities, 
§39-7403. 
Pollution. 
Big  Payete  lake  water  quality, 
§39-6602. 
Post  closure. 
Solid  waste  disposal  facilities, 
§39-7403. 
Potentially  hazardous  substance. 
Hazardous  substance  emergency 
response,  §39-7103. 
Preliminary  design. 

Highways  and  bridges,  §40-117. 
Prevention  services. 

Children's  trust  fund,  §39-6003. 
Price  proposal. 

Highways  and  bridges,  §40-117. 
Primary  care. 
Idaho  Conrad  J-l  visa  waiver 

program,  §39-6105. 
Rural  health  care  access  program, 
§39-5903. 
Primary  care  health  professional 
shortage  area. 
Rural  health  care  access  program, 
§39-5903. 
Primary  highway,  §40-117. 

Highways  and  bridges,  §40-117. 
Primary  system. 

Highways  and  bridges,  §40-117. 
Private  emergency  response  plan. 
Hazardous  substance  emergency 
response,  §39-7103. 


DEFINED  TERMS  —  Cont'd 
Private  genetic  information. 

Genetic  testing  privacy,  §39-8302. 
Private  residence. 

Elevator  safety  code  act,  §39-8603. 
Processing. 
Solid  waste  disposal  facilities, 
§39-7403. 
Process  wastewater. 

Swine  facilities  siting,  §39-7903. 
Program. 
Big  Payette  lake  water  quality, 
§39-6602. 
Protection  order. 
Domestic  violence  crime  prevention, 
§39-6303. 
Provider. 
Consent  to  medical  treatment, 

§39-4502. 
Personal  assistance  services, 
§39-5602. 
Public  highway,  §40-117. 
Public  highway  agency,  §40-117. 
Publicly-owned  building  or  office. 

Clean  indoor  air  act,  §39-5502. 
Public  meeting. 

Clean  indoor  air  act,  §39-5502. 
Public  places. 

Clean  indoor  air  act,  §39-5502. 
Public  rights-of-way. 

Highways,  §40-117. 
Public  street,  §40-117. 
Public  transportation  service, 
§40-117. 
Regional  public  transportation 
authority,  §40-2103. 
Qualified  elevator  inspector  or 
QEI. 
Elevator  safety  code  act,  §39-8603. 
Qualified  escrow  fund. 
Tobacco  master  settlement 
agreement,  §39-7802. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Qualified  professional. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Qualifying  remediation  costs. 

Land  remediation,  §39-7203. 
Quality  control  and  quality 
assurance  program. 
Cigarette  ignition  propensity 
reduction,  §39-8902. 
Random  unannouced  inspection. 
Prevention  to  minors'  access  to 
tobacco,  §39-5702. 
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DEFINED  TERMS  —Cont'd 
Reference  point. 

Highways  and  bridges,  §40-119. 
Refuge. 
Domestic  violence  project  grants, 
§39-5202. 
Region. 

Regional  public  transportation 
authority,  §40-2103. 
Rehabilitation. 

Developmental  disability,  §39-4604. 
Release. 
Hazardous  substance  emergency 

response,  §39-7103. 
Land  remediation,  §39-7203. 
Released  claims. 
Tobacco  master  settlement 
agreement,  §39-7802. 
Releasing  parties. 
Tobacco  master  settlement 
agreement,  §39-7802. 
Relocation. 
Highway  beautification. 
Removal  of  off-premises  outdoor 
advertising,  §40-1910A. 
Remediation. 

Land  remediation,  §39-7203. 
Repairs. 

Elevator  safety  code  act,  §39-8603. 
Repeatability. 
Cigarette  ignition  propensity 
reduction,  §39-8902. 
Replacement. 

Elevator  safety  code  act,  §39-8603. 
Representative. 
Personal  assistance  services, 
§39-5602. 
Request  for  proposals  (RFP). 

Highways  and  bridges,  §40-119. 
Request  for  qualifications  (RFQ). 

Highways  and  bridges,  §40-119. 
Residence  state. 

Interstate  compact  on  adoption  and 
medical  assistance,  §39-7501. 
Respondent. 
Domestic  violence  crime  prevention, 
§39-6303. 
Responsive  proposals. 

Highways  and  bridges,  §40-119. 
Restaurant. 

Clean  indoor  air  act,  §39-5502. 
Retail  dealer. 

Cigarette  ignition  propensity 
reduction,  §39-8902. 
Retail  tire  dealer. 

Waste  tire  disposal,  §39-6501. 
Run-off. 

Solid  waste  disposal  facilities, 
§39-7403. 


DEFINED  TERMS  —Cont'd 
Run-on* 
Solid  waste  disposal  facilities, 
§39-7403. 
Rural  health  care  access  grant, 

§39-5903. 
Rural  health  care  access  program, 

§39-5903. 
Safe  haven. 

Safe  haven  act,  §39-8202. 
Safe  house. 
Domestic  violence  project  grants, 
§39-5202. 
Safety  rest  area. 

Highways  and  bridges,  §40-120. 
Sales. 
Cigarette  ignition  propensity 
reduction,  §39-8902. 
Saturated  zone. 
Solid  waste  disposal  facilities, 
§39-7403. 
Seismic  impact  zone. 

Swine  facilities  siting,  §39-7907. 
Seller. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Septage. 
Solid  waste  disposal  facilities, 
§39-7403. 
Serious  safety  hazard. 

School  building  safety,  §39-8004. 
Service  coordination. 
Personal  assistance  services, 
§39-5602. 
Short-listing. 

Highways  and  bridges,  §40-120. 
Single  countywide  highway 
district. 
Highways  and  bridges,  §40-120. 
Site. 

Land  remediation,  §39-7203. 
Sliding  fee  discount  schedule. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Sludge. 
Solid  waste  disposal  facilities, 
§39-7403. 
Smoking. 

Clean  indoor  air  act,  §39-5502. 
Smoking  area. 

Clean  indoor  air  act,  §39-5502. 
Solid  waste. 

Disposal  facilities,  §39-7403. 
Special  waste. 
Disposal  facilities  for  solid  waste, 
§39-7403. 
Specified  regional  area. 
Air  quality  councils,  §39-6705. 
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DEFINED  TERMS  —Cont'd 
Stamping  agent. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
State. 
Interstate  compact  on  adoption  and 

medical  assistance,  §39-7501. 
Interstate  enforcement  of  protection 
orders,  §39-6306A. 
State  emergency  response  team. 
Hazardous  substance  emergency 
response,  §39-7103. 
State  highway  system. 

Highways  and  bridges,  §40-120. 
State  law. 

Highways  and  bridges,  §40-120. 
Statistically  significant. 
Solid  waste  disposal  facilities, 
§39-7403. 
Stipend. 

Highways  and  bridges,  §40-120. 
Storage. 
Hazardous  waste  facility  siting, 

§39-5803. 
Waste  tire  disposal,  §39-6501. 
Storage  facilities. 
Hazardous  waste  facility  siting, 
§39-5803. 
Street,  §40-120. 
Study. 
Air  quality  councils,  §39-6705. 
Big  Payette  lake  water  quality, 
§39-6602. 
Substantial  limitation. 

Developmental  disability,  §39-4604. 
Supportive  services. 
Adult  abuse,  neglect  and 
exploitation,  §39-5302. 
Technical  committee. 
Big  Payette  lake  water  quality, 
§39-6602. 
Technical  professional. 

Land  remediation,  §39-7203. 
Technical  proposal. 

Highways  and  bridges,  §40-121. 
Terminal  condition. 
Consent  to  medical  treatment, 
§39-4502. 
Threat  of  release. 
Hazardous  substance  emergency 
response,  §39-7103. 
Tire  retreader. 

Waste  tire  disposal,  §39-6501. 
Tobacco  product. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 


DEFINED  TERMS  —Cont'd 
Tobacco  product  manufacturer. 

Tobacco  master  settlement 

agreement,  §39-7802. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Tourist  related  advertising  sign. 

Highways  and  bridges,  §40-121. 
Transport. 

Waste  tire  disposal,  §39-6501. 
Treasure  Valley. 

Air  quality  councils,  §39-6705. 
Treasure  Valley  air  quality  council, 

§39-6705. 
Treasure  Valley  air  quality  plan, 

§39-6705. 
Tribunal. 
Interstate  enforcement  of  protection 
orders,  §39-6306A. 
Turnpike  project. 

Highways  and  bridges,  §40-121. 
Turnpike  revenue  bonds. 

Highways  and  bridges,  §40-121. 
Two-step  selection. 

Highways  and  bridges,  §40-121. 
Unauthorized  discharge. 

Swine  facilities  siting,  §39-7903. 
Units  sold. 
Tobacco  master  settlement 
agreement,  §39-7802. 
Tobacco  master  settlement 

agreement  complementary  act, 
§39-8402. 
Unmet  need. 
Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Unzoned  commercial  or  industrial 
areas. 
Highways  and  bridges,  §40-122, 
Uppermost  aquifer. 
Solid  waste  disposal  facilities, 
§39-7403. 
Urban  areas. 

Highways  and  bridges,  §40-122. 
Utilities. 

Highways,  §40-210. 
Utility  facility. 

Highways,  §40-210. 
Vacancy. 

Idaho  Conrad  J-l  visa  waiver 
program,  §39-6105. 
Vending  machine. 
Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Vendor  assisted  sales. 

Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
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DEFINED  TERMS  —Cont'd 
Visible. 

Highways  and  bridges,  §40-123. 
Voluntary  provision  of  health  care 

services,  §39-7702. 
Voucher  service  option. 
Personal  assistance  services, 
§39-5602. 
Vulnerable  adult. 

Elder  abuse,  §39-5302. 
Waste  management  unit  boundary. 
Solid  waste  disposal  facilities, 
§39-7403. 
Waste  pile. 

Solid  waste  disposal  facilities, 
§39-7403. 
Waste  tire. 

Disposal,  §39-6501. 
Waste  tire  disposal  site,  §39-6501. 
Waste  tire  storage  site. 

Disposal  of  waste  tire,  §39-6501. 
Water  quality  standards. 
Solid  waste  disposal  facilities, 

§39-7403. 
Swine  facilities  siting,  §39-7903. 
Waters  of  the  state. 

Swine  facilities  siting,  §39-7903. 
Wholesale  dealer. 

Cigarette  ignition  propensity 
reduction,  §39-8902. 
Wholesale  tire  dealer. 

Waste  tire  disposal,  §39-6501. 
Without  a  permit. 

Prevention  of  minors'  access  to 
tobacco,  §39-5702. 
Witness  corner. 

Highways  and  bridges,  §40-124. 
Wood  waste. 

Solid  waste  disposal  facilities, 
§39-7403. 
Wrecking  salvage  business. 
Waste  tire  disposal,  §39-6501. 

DENTISTS. 

Volunteer  health  care  provider 
immunity,  §§39-7701  to  39-7705. 

DEPARTMENT  OF 

SELF-GOVERNING  AGENCIES, 
Division  of  building  safety. 
Elevator  safety  code. 

Generally,  §§39-8601  to  39-8623. 

DEPOSITS. 
Highways. 

Local  highway  technical  assistance 
council. 
Funds  of  council,  §40-717. 


DEVELOPMENTAL  DISABILITIES. 
Definitions. 

Family  support  and  in-home 

assistance,  §39-5102. 
Services  and  facilities,  §39-4604. 
Discrimination. 

Services  and  facilities. 
Discrimination  prohibited, 
§39-4608. 
Family  support  and  in-home 

assistance,  §§39-5100  to  39-5106. 
Citation  of  act,  §39-5106. 
Definitions,  §39-5102. 
Discontinuance  of  assistance, 

§39-5105. 
Eligibility,  §39-5104. 
Legislative  findings,  §39-5100. 
Purpose  of  act,  §39-5101. 
Standards  for  provision  of  financial 

assistance,  §39-5103. 
Termination  of  assistance,  §39-5105. 
Title  of  act,  §39-5106. 
Services  and  facilities,  §§39-4601  to 
39-4608. 
Citation  of  act,  §39-4601. 
Declaration  of  policy,  §39-4602. 
Declaration  of  rights,  §39-4603. 
Definitions,  §39-4604. 
Discrimination  prohibition,  §39-4608. 
Eligibility  for  services,  §39-4606. 
Facilities. 
Definition  of  developmental 

disabilities  facility,  §39-4604. 
Effect  on  existing  facilities, 
§39-4607. 
Habilitation. 

Defined,  §39-4604. 
Services  of  habilitation  or 
rehabilitation,  §39-4605. 
Services  of  habilitation  and 
rehabilitation,  §39-4605. 
Eligibility  for  services,  §39-4606. 
Title  of  act,  §39-4601. 
DISABILITIES,  PERSONS  WITH. 
Adult  abuse,  exploitation  and 

neglect,  §§39-5301  to  39-5312. 
Curbs. 
Ramps  for  people  with  physical 
disabilities,  §40-1335. 
Developmental  disabilities. 
Family  support  and  in-home 

assistance,  §§39-5100  to  39-5106. 
Services  and  facilities,  §§39-4601  to 
39-4608. 
Highways. 

Curb  ramps  for  persons  with 
disabilities,  §40-1335. 
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DISASTERS. 

Hazardous  substance  emergencies, 

§§39-7101  to  39-7115. 

DISCHARGE  OF  HAZARDOUS 

SUBSTANCE  OR  PETROLEUM. 
Land  remediation  generally, 

§§39-7201  to  39-7211. 

DISCRIMINATION. 
Developmental  disabilities  services 
and  facilities. 

Prohibition  on  discrimination, 
§39-4608. 
Displaced  homemakers,  §39-5008. 
Equal  opportunity  for  displaced 
homemakers. 
Prohibition,  §39-5008. 

DISEASES. 
Education. 

Immunization,  §§39-4801  to  39-4805. 
Health  care  directives  and  consent 
to  treatment. 

Blood  testing  without  consent, 
§39-4505. 
Immunization,  §§39-4801  to  39-4805. 
Schools. 

Immunization,  §§39-4801  to  39-4805. 

DISMISSAL  OF  ACTIONS. 
Commonsense  consumption  act. 

Action  excepted  from  liability 
limitation. 
Stay  pending  motion  to  dismiss, 
§39-8706. 

DISPLACED  HOMEMAKERS, 

§§39-5001  to  39-5009. 
Accounts  and  accounting. 

Equal  opportunity  for  displaced 
homemaker. 
Creation  of  displaced  homemaker 
account,  §39-5009. 
Definitions. 
Equal  opportunity  for  displaced 
homemaker,  §39-5002. 
Divorce. 

Equal  opportunity  for  displaced 
homemaker. 
Fees  on  filing  of  divorce  action 
§39-5009. 
Equal  opportunity  for  displaced 
homemakers. 
Accounts  and  accounting. 
Creation  of  displaced  homemaker 
account,  §39-5009. 
Centers. 
Service  centers,  §39-5003. 
Reports,  §39-5007. 
Site  selection,  §39-5004. 


DISPLACED  HOMEMAKERS 

—Cont'd 
Equal  opportunity  for  displaced 

homemakers  —Cont'd 
Definitions,  §39-5002. 
Discrimination  prohibited,  §39-5008. 
Divorce  action. 

Fees  on  filing  of  divorce  action, 
§39-5009. 
Eligibility  for  services,  §39-5005. 
Fees  charged  for  services. 

Sliding  fee,  §39-5005. 
Grants  and  gifts,  §39-5006. 
Policy  of  state,  §39-5001. 
Reports,  §39-5007. 
Service  centers,  §39-5003. 

Reports,  §39-5007. 

Site  selection,  §39-5004. 

Staff  filled  by  displaced 
homemakers,  §39-5004. 
Fees. 

Equal  opportunity  for  displaced 
homemakers. 
Filing  of  divorce  action,  §39-5009. 
Sliding  fee,  §39-5005. 

DISTRICTS. 

Highways. 

Single  countywide  highway  districts, 
§§40-1401  to  40-1418. 
DIVORCE. 

Displaced  homemakers. 
Equal  opportunity  for  displaced 
homemaker. 
Fees  on  filing  of  divorce  action 
§39-5009. 
Fees. 
Displaced  homemakers. 
Equal  opportunity  for  displaced 
homemaker. 
Filing  of  divorce  action, 
§39-5009. 
DNR'S. 

Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 

DOMESTIC  RELATIONS. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 

39-6317. 
Project  grants,  §§39-5201  to  39-5213. 
Husband  and  wife. 
Domestic  violence. 
Crime  prevention,  §§39-6301  to 

39-6317. 
Project  grants,  §§39-5201  to 
39-5213. 
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DOMESTIC  VIOLENCE. 
Accounts  and  accounting. 

Project  grants. 

Creation  of  domestic  violence 
project  account,  §39-5212. 
Attorneys  at  law. 
Crime  prevention. 
Hearing  on  petition  for  protection 
order. 
Representation  by  counsel, 
§39-6306. 
Crime  prevention,  §§39-6301  to 
39-6317. 
Attorneys  at  law. 

Hearing  on  petition  for  protection 
order. 
Representation  by  counsel, 
§39-6306. 
Citation  of  chapter,  §39-6301. 
Definitions,  §39-6303. 
Immunity. 

Peace  officers,  §39-6314. 
Interstate  enforcement  of  protection 

orders,  §39-6306A. 
Irreparable  injury. 
Ex  parte  temporary  protection 

order,  §39-6308. 
What  constitutes,  §39-6308. 
Law  enforcement  officers. 
Powers  and  duties,  §39-6316. 
Training,  §39-6316. 
Legislative  intent,  §39-6302. 
Out-of-state  protection  orders. 
Notice  of  order. 

When  presumed,  §39-6312. 
Waiver  of  requirements  as  to 
service,  §39-6310. 
Petition  for  protection  order. 
Bonds,  surety. 

Waiver,  §39-6305. 
Contents,  §39-6304. 
Existence,  §39-6304. 
Fees. 

Waiver,  §39-6305. 
Filing,  §39-6304. 
Hearings,  §39-6306. 
Realignment  of  designation  of 

party,  §39-6306. 
Relief  provided,  §39-6306. 
Presumptions. 
Out-of-state  protection  orders. 
When  notice  of  order  presumed, 
§39-6312. 
Proceedings  additional  to  other 

proceedings,  §39-6315. 
Protection  order. 
Assistance  of  peace  officer, 
§39-6309. 


DOMESTIC  VIOLENCE  —Cont'd 
Crime  prevention  — Cont'd 
Protection  order  — Cont'd 
Denned,  §39-6303. 
Designation  of  appropriate  law 

enforcement  agency,  §39-6309. 
Duration,  §39-6311. 
Ex  parte  temporary  order, 

§39-6308. 
Issuance. 

Security,  §39-6307. 
Modification,  §39-6313. 
Out-of-state  orders. 
Notice  of  order. 

When  presumed,  §39-6312. 
Waiver  of  requirements  as  to 
service,  §39-6310. 
Ppnalties 

Violation  of  order,  §39-6312. 
Petition,  §§39-6304  to  39-6306. 
Record. 

Law  enforcement 

telecommunications  system, 
§39-6311. 
Service,  §39-6310. 
Transmittal  to  law  enforcement 

agency,  §39-6311. 
Violations. 

Penalty,  §39-6312. 
Purpose  of  chapter,  §39-6302. 
Severability  of  provisions,  §39-6317. 
Short  title  of  chapter,  §39-6301. 
Definitions. 

Crime  prevention,  §39-6303. 
Project  grants,  §39-5202. 
Fees. 

Project  grants,  §39-5213. 
Interstate  enforcement  of 

protection  orders,  §39-6306A. 
Project  grants,  §§39-5201  to  39-5213. 
Account. 

Creation  of  domestic  violence 
project  account,  §39-5212. 
Administrative  support  purposes, 

§39-5203. 
Advisory  board  for  programs  and 

services,  §39-5203. 
Appointment,  §39-5205. 
Budgetary  purposes,  §39-5203. 
Compensation,  §39-5206. 
Composition  of  council,  §39-5204. 
Council. 
Denned,  §39-5202. 
Establishment  of  council  on 

domestic  violence  and  victim 
assistance,  §39-5203. 
Crisis  line. 
Denned,  §39-5202. 
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DOMESTIC  VIOLENCE  —Cont'd 
Project  grants  — Cont'd 
Crisis  line  — Cont'd 

Eligible  projects,  §39-5210. 
Declaration  of  policy,  §39-5201. 
Definitions. 
Council,  §39-5202. 
Crisis  line,  §39-5202. 
Family  or  household  member, 

§39-5202. 
Refuge,  §39-5202. 
Safe  house,  §39-5202. 
Duties,  §39-5208. 
Eligible  projects,  §39-5210. 
Qualifications  of  applicants, 
§39-5211. 
Employment  of  necessary  personnel, 

§39-5207. 
Expenses,  §39-5206. 
Fees  imposed,  §39-5213. 
Intent  of  chapter,  §39-5201. 
Legislative  findings,  §39-5201. 
Membership,  §39-5204. 
Organization  of  council,  §39-5207. 
Policy  declaration,  §39-5201. 
Purpose  of  legislature,  §39-5201. 
Qualifications  of  applicants, 

§39-5211. 
Refuge. 
Denned,  §39-5202. 
Eligible  projects,  §39-5210. 
Responsibilities,  §39-5208. 
Rules  and  regulations,  §39-5209. 
Safe  house. 
Denned,  §39-5202. 
Eligible  projects,  §39-5210. 
Terms  of  office,  §39-5205. 
Protection  orders. 
Crime  prevention  generally, 
§§39-6301  to  39-6317. 
Rules  and  regulations. 

Project  grants,  §39-5209. 
Uniform  interstate  enforcement  of 
protection  orders,  §39-6306A. 

DO  NOT  RESUSCITATE  ORDERS. 
Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

DRIVERS'  LICENSES. 
REAL  ID  act  of  2005. 

Declaration  of  non-participation  in 
implementation  of  federal  act, 
§40-322. 

DUMBWAITERS. 
Elevator  safety  code,  §§39-8601  to 
39-8623. 


DUMPING  HAZARDOUS 

SUBSTANCES  OR 
PETROLEUM. 
Land  remediation  generally, 

§§39-7201  to  39-7211. 

DUMPS. 

Hazardous  waste  management. 

Facilities  siting,  §§39-5801  to 
39-5820. 
Highways. 
Defined,  §40-105. 
Injunctions  against  nuisance, 

§40-1926. 
Permits,  §40-1922. 
Revocation  of  license  or  permit, 
§40-1925. 
Screening  by  owner,  §40-1922. 

DURABLE  POWERS  OF 

ATTORNEY. 
Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 


E 


EATING. 

Commonsense  consumption  act. 

Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions, 
§§39-8701  to  39-8706. 

EDUCATION. 
Buildings. 

School  buildings. 
Safety,  §§39-8001  to  39-8012. 
Clean  indoor  air  act. 
Smoking  in  school  buildings. 
Prohibitions  and  exceptions, 
§39-5503. 
Diseases. 

Immunization,  §§39-4801  to  39-4805. 
Idaho  uniform  school  building 

safety  act,  §§39-8001  to  39-8012. 
Immunization. 
Required  immunization  of  school  age 
child,  §39-4801. 
School  buildings. 

Safety,  §§39-8001  to  39-8012. 
Smoking  in  school  buildings. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 
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EDUCATION  —  Cont'd 
Tobacco. 

Smoking  in  school  buildings. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

ELDERLY  PERSONS. 
Abandonment. 

Elderly  abuse,  exploitation  and 
neglect,  §§39-5301  to  39-5312. 

ELECTIONS. 

Campaign  contributions  and 
expenditures. 

Highway  districts. 

Countywide  highway  district 
elections. 
Application  of  campaign 
reporting  law,  §40-1417. 
Reports. 

Highway  districts. 
Countywide  highway  district 
elections. 
Application  of  campaign 
reporting  law,  §40-1417. 
Candidates. 
Declaration  of  candidacy. 
Highway  district  elections, 
§40-1305C. 
Highway  districts. 
Highway  commissioners. 
Declaration  of  candidacy, 

§40-1305C. 
Qualifications,  §40-1305C. 
Single  candidate,  §40-1305B. 
Highway  districts. 
Annexation  of  territory. 

Conducting  election,  §40-1626. 
Costs,  §40-1630. 
Date  of  election  where  territory 
lies  in  more  than  one  county, 
§40-1625. 
Majority  vote  required  to  approve, 

§40-1627. 
Petition  for  election,  §40-1626. 
Consolidation. 
Conduct  of  elections,  §§40-1506, 

40-1509. 
Counting  and  canvassing  votes, 

§40-1511. 
Defeat  of  proposal,  §40-1510. 
Expenses  of  election,  §40-1519. 
Notice. 
Publication  and  contents, 
§40-1507. 
Order  for  election,  §40-1505. 
Separate  election. 
Time  of  holding,  §40-1508. 


ELECTIONS  —Cont'd 
Highway  districts  — Cont'd 
Consolidation  — Cont'd 
Subsequent  elections  after  defeat 
of  proposal,  §40-1510. 
Detachment  of  territory. 
Notice,  §40-1606. 
Order  for  election,  §40-1605. 
Polling  districts  and  election 

officers,  §40-1606. 
Procedure  for  election,  §40-1607. 
Dissolution. 
Conduct  of  elections,  §40-1808. 
Counting  and  canvass  of  votes, 

§40-1809. 
Notice,  §40-1806. 
Order  for  election,  §40-1805. 
Polling  districts  and  election 

officers,  §40-1806. 
Qualifications  of  voters,  §40-1807. 
Highway  commissioners,  §40-1305. 
Administration  of  elections, 

§40-1305A 
Candidates. 
Declaration  of  candidacy, 

§40-1305C. 
Qualifications,  §40-1305C. 
Single  candidate,  §40-1305B. 
Single  countywide  highway  districts. 
Campaign  reporting  law. 
Application  to  countywide 

highway  district  elections, 
§40-1417. 
Dissolution,  §40-1418. 
Election  to  establish,  §40-1401. 

Conducting  election,  §40-1402. 
Existing  districts  and  systems. 

Expenses  of  elections,  §40-1409. 
Highway  commissioners, 
§§40-1401,  40-1404A 
Rejection  of  plan. 

Intervals  for  new  elections, 
§40-1403. 
Taxation. 
Local  taxes. 
Highway  district  taxes. 
Election  to  increase  levy, 
§40-819. 
Highways. 
Board. 

Limitations,  §40-318. 
Bond  issues,  §40-1105. 
Reorganization  of  county  highway 
systems. 
Countywide  election  to  adopt 
method  of  administration. 
Expenses  of  election,  §40-1714. 
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ELECTIONS  -Cont'd 
Highways  — Cont'd 
Reorganization  of  county  highway 
systems  — Cont'd 
Countywide  election  to  adopt 
method  of  administration 
—Cont'd 
Highway  study  commission  to 
select  option  for  submission 
to  election,  §40-1713. 
Procedure,  §40-1702. 
Subsequent  elections,  §40-1703. 
Regional  public  transportation 
authority. 
Creation  of  authority. 
Voter  approval,  §40-2105. 

ELECTRONIC  SIGNATURES  AND 

FILINGS. 
Highways. 
Contracts  for  state  highway  work. 

Bid  bonds,  §40-902. 

ELECTRONIC  TRANSACTIONS. 
Highways. 
Contracts  for  state  highway  work. 
Bid  bonds,  §40-902. 

ELEVATORS. 

Elevator  safety  code,  §§39-8601  to 

39-8623. 
Smoking. 

Clean  indoor  air. 
Prohibition  on  smoking  in 
elevators,  §39-5505. 

ELEVATOR  SAFETY  CODE  ACT, 

§§39-8601  to  39-8623. 
Accidents. 

Reports  and  investigations,  §39-8622. 
Administrative  procedure  act. 

Administrative  appeals  and  hearings 
governed  by,  §39-8613. 
Administrator  of  division  of 
building  safety. 

Enforcement,  §39-8604. 

Rulemaking  authority,  §39-8605. 
Adoption  of  codes,  §39-8614. 
Assumption  of  liability,  §39-8621. 
Certificate  to  operate,  §39-8611. 

Operation  without,  §39-8612. 

Permanent  certificate. 
Issuance,  time,  §39-8610. 

Renewal,  §39-8617. 

Revocation,  §39-8611. 

Temporary  certificate,  §39-8610. 

Term,  §39-8611. 
Civil  penalty. 

Violations  generally,  §39-8620. 
Codes  adopted,  §39-8614. 


ELEVATOR  SAFETY  CODE  ACT 

—Cont'd 
Compliance  agreements,  §39-8618. 
Criminal  penalty. 
Discontinue  operation  order 

violation,  §39-8613. 
Violations  generally,  §39-8619. 
Definitions,  §39-8602. 
Discontinue  operation  order, 

§39-8613. 
Enforcement,  §39-8604. 
Exception  to  application,  §39-8606. 
Fees  charged,  §39-8616. 
Idaho  elevator  safety  fund, 

§39-8623. 
Injunctions. 
Operation  without  certificate  to 
operate,  §39-8612. 
Inspections. 
Performed  by  qualified  elevator 

inspector,  §39-8607. 
Prior  to  issuance  of  certificate  to 

operate,  §39-8611. 
Random  on-site  inspection,  §39-8613. 
Reports,  §39-8618. 
Standards,  §39-8615. 
Installation  permits,  §39-8608. 
Legislative  findings  and  intent, 

§39-8602. 
Limitation  or  assumption  of 

liability,  §39-8621. 
Local  codes  or  enforcement 
programs. 
Prohibition,  §39-8604. 
Operation  without  certificate  to 
operate. 
Injunctions,  §39-8612. 
Owner  responsibility,  §39-8609. 
Person  installing  or  altering 
conveyance. 
Responsibility  for  operation  and 
maintenance,  §39-8609. 
Private  residences. 

Exception  to  application,  §39-8606. 
Purpose  of  chapter,  §39-8602. 
Reports. 

Inspections,  §39-8618. 
Responsibility  for  operation  and 

maintenance,  §39-8609. 
Rulemaking  authority,  §39-8605. 
Safe  operation  and  proper 
maintenance. 
Owner  responsibility,  §39-8609. 
Short  title,  §39-8601. 
Statewide  application,  §39-8606. 
Testing  of  conveyance. 

Owner  responsibility,  §39-8609. 
Standards,  §39-8615. 
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EMERGENCIES. 
Aged  persons. 

Elderly  abuse,  exploitation  and 
neglect,  §39-5304. 
Hazardous  substance  emergencies, 

§§39-7101  to  39-7115. 
Health  care  directives  and  consent 
to  treatment. 
Who  may  consent  for  others, 
§39-4504. 
Highways. 
Taxation. 
Local  taxes. 
Expenditures  in  emergencies, 
§40-820. 
Physicians  and  surgeons. 
Freedom  of  conscience  for  health  care 
professionals. 
Treatment  and  care  provided  until 
alternate  provider  found, 
§39-4513. 

EMERGENCY  MEDICAL 

SERVICES. 
Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

EMERGENCY  RESPONSE 
COMMISSION,  §§39-7112, 
39-7114. 

EMERGENCY  VEHICLES. 
Recreational  vehicles. 

Highways. 
Disposition  of  motor  vehicle 

registration  money,  §40-706. 

EMINENT  DOMAIN. 
Highways. 
Advertising. 

Compensation  for  taking  certain 
property. 
Department  authorized  to  pay, 
§40-506. 
County  road  system. 
Condemnation  of  rights  of  way, 
§40-606. 
Relocation  assistance. 
Computation  of  replacement 
housing  payment  during 
condemnation  proceedings. 
Adjustment  after  judgment, 
§40-2008. 
Damages  unaffected,  §40-2011. 
General  provisions,  §§40-2001  to 
40-2013. 
Relocation  assistance. 
Highways. 

General  provisions,  §§40-2001  to 
40-2013. 


EMPLOYEE  BREAKROOMS. 
Clean  indoor  air  act. 

Smoking  in  public  places. 
Exception  to  prohibition,  §39-5503. 

ENCROACHMENTS. 
Highways. 
Removal. 

Generally,  §40-2319. 

END  OF  LIFE  TREATMENT  AND 

CARE. 
Health  care  directives,  §§39-4501  to 

39-4515. 

ENVIRONMENTAL  PROTECTION. 
Land  remediation,  §§39-7201  to 
39-7211. 

ENVIRONMENTAL  QUALITY 

DEPARTMENT. 
Underground  storage  tanks. 

Database,  §39-8810. 
Inspections,  §39-8808. 
Rulemaking,  §39-8805. 

Delivery  prohibitions,  §39-8809. 
Training  program  for  operators, 
§39-8807. 

EQUAL  OPPORTUNITY  FOR 

DISPLACED  HOMEMAKERS, 

§§39-5001  to  39-5009. 

ESCALATORS. 

Elevator  safety  code,  §§39-8601  to 
39-8623. 

EUTHANASIA. 
Advance  directives. 

Assisted  suicide  not  made  legal, 
§39-4514. 

EXEMPTIONS. 
Immunization,  §39-4801. 

EXPLOITATION  OF  ELDERLY 

PERSONS. 
Elderly  abuse,  exploitation  and 

neglect,  §§39-5301  to  39-5312. 

EXPLOSIVES. 

Hazardous  substance  emergencies. 

General  provisions,  §§39-7101  to 
39-7115. 


FAITH  HEALING. 
Health  care  directives  and  consent 
to  treatment. 

Generally,  §§39-4501  to  39-4515. 
Religious  beliefs  of  patient,  effect  of 
provisions,  §39-4501. 
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FAMILY  LAW. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 

39-6317. 
Project  grants,  §§39-5201  to  39-5213. 

FEDERAL  AID. 
Highways. 

Board's  powers  with  regard  to 

federally-funded  highway  project 
financing,  §40-315. 
GARVEE,  grant  anticipation  revenue 
vehicle. 
Defined,  §40-108. 
Funds  established,  §40-718. 

FEEDLOTS. 
Swine. 

Local  option  swine  facilities  siting 
act,  §§39-7901  to  39-7916. 

FEES. 

Cigarette  ignition  propensity 
reduction. 

Fees  for  certifications,  §39-8904. 
Conrad  J-l  visa  waiver  program. 

Application  fee,  §39-6113. 
Displaced  homemakers. 
Equal  opportunity  for  displaced 
homemaker. 
Filing  of  divorce  action,  §39-5009. 
Divorce. 
Displaced  homemakers. 
Filing  of  divorce  action,  §39-5009. 
Domestic  violence. 

Project  grants,  §39-5213. 
Elevator  safety  code  act,  §39-8616. 
Hazardous  waste  facilities  siting 
licenses. 
Application  fee,  §39-5813. 
Highways. 
Beautification  of  highways. 
Advertising  displays. 
Permits,  §40-1907. 
Dumps. 

Permits,  §40-1922. 
Junkyards. 

License  fee,  §40-1920. 
Outdoor  advertising. 
Licenses,  §40-1907. 
Motor  vehicle  registration  fee. 
Countywide  highway  district. 
Authorization  for  voters  to 
approve,  §40-1416. 
J-l  visa  waiver  program. 
Application  fee,  §39-6113. 
Lead  acid  batteries. 

Sale  of  batteries,  §39-7003. 
National  interest  waiver  program. 
Application  fee,  §39-6113. 


FEES  —  Cont'd 
Solid  waste. 
Research,  development  and 
demonstration  permits, 
§39-7421. 
Volunteer  health  care  provider 
immunity. 
Free  medical  clinics. 
Registration  fee,  §39-7704. 

FELONIES. 
Highways. 

Turnpike  contracts  and  sales  of 
property. 
Prohibited  parties,  §40-409. 

FENCES. 
Highways. 

Removal  offences,  §40-2317. 

FINES  AND  OTHER  PENALTIES. 
Artificial  insemination. 

Violations  of  provisions,  §39-5407. 
Batteries. 
Lead  acid  batteries. 
Violations  of  provisions,  §39-7004. 
Bridge  restrictions. 
Violations,  §40-1207. 
Cigarette  ignition  propensity 
reduction. 
Manufacturers. 
Failure  to  maintain  testing  reports, 
§39-8903. 
Penalties  for  noncompliance, 
§39-8906. 
Clean  indoor  air  act  violations. 
Employer  knowingly  or  intentionally 
permitting  smoking. 
Whistleblowers,  retaliation  against, 
§39-5506. 
Elevator  safety  code  act. 
Violations  generally,  §§39-8619, 
39-8620. 
Genetic  testing  privacy. 

Violations,  §39-8304. 
Highways. 

Beautification  of  highways,  §40-1916. 
Bridge  restrictions. 

Violations,  §40-1207. 
Commissioners  conflicts  of  interest, 

§40-612. 
Generally,  §40-207. 
Livestock. 

Trails  for  livestock,  §40-2313. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 
Signs. 
Defacing  or  destroying,  §40-2311. 
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FINES  AND  OTHER  PENALTIES 

—Cont'd 
Highways  — Cont'd 
Taxation. 
Local  taxes. 
Districts. 

Limitation  on  levies,  §40-818. 
Trees  and  timber. 

Felling  tree  into  highway, 
§40-2306. 
Turnpike  contracts  and  sales  of 
property. 
Prohibited  parties,  §40-409. 
Violations  of  title,  §40-207. 
Law  enforcement  officers. 

Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 
Lead  acid  batteries. 

Violations  of  provisions,  §39-7004. 
Minors. 
Tobacco  usage  by  minors. 

Prevention  of  minors'  access  to 
tobacco,  §§39-5701,  39-5708, 
39-5709. 
Protection  order  violations, 

§39-6312. 
Tires. 
Waste  tire  disposal. 

Violations  of  provisions,  §39-6507. 
Tobacco. 
Age  violations,  §39-5703. 
Prevention  of  minors'  access  to 
tobacco,  §§39-5703,  39-5709. 
Civil  penalties  for  violations  by 
permittees,  §39-5708. 
Tobacco  master  settlement 
agreement. 
Civil  penalties,  §39-7803. 
Complementary  act,  §39-8406. 
Weights  and  measures. 
Motor  vehicles. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 

FIRE  MARSHAL. 
Cigarette  ignition  propensity 
reduction. 

Marking  of  packages,  approvals, 

§39-8905. 
Penalties  for  noncompliance, 

§39-8906. 
Rules  for  implementing  provisions, 

§39-8907. 
Tests,  duties  regarding,  §39-8903. 

FIRE  PROTECTION. 
Cigarettes. 

Cigarette  ignition  propensity 

reduction,  §§39-8901  to  39-8911. 


FIRE-SAFE  CIGARETTES, 

§§39-8901  to  39-8911. 

FISCAL  YEAR. 
Highway  districts,  §40-1330. 
Highways. 
Local  highway  technical  assistance 
council,  §40-2404. 
Local  highway  technical  assistance 
council,  §40-2404. 

FLOOD  PREVENTION. 
Highways. 

Abatement  of  flooding  of  highways. 
Court  action  for  abatement, 

§40-2323. 
Right  of  entry,  §40-2323. 

FOOD  CONSUMPTION. 
Commonsense  consumption  act. 

Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions, 
§§39-8701  to  39-8706. 

FOREIGN  TRAINED  PHYSICIANS. 
Location  in  health  workforce 
shortage  communities. 

Visa  waiver  programs,  §§39-6101  to 
39-6118. 

FOREST  FIRES. 

Cigarette  ignition  propensity 

reduction,  §§39-8901  to  39-8911. 

FORFEITURES. 
Cigarette  ignition  propensity 
reduction. 

Penalties  for  noncompliance, 
§39-8906. 
Highways. 
Encroachments. 
Failure  to  remove,  §40-2319. 

FORMS. 

Health  care  advance  directives. 

Living  will  and  durable  power  of 

attorney  for  health  care, 

§39-4510. 

Living  will  and  durable  power  of 

attorney  for  health  care, 

§39-4510. 

FRAUD. 

Rural  health  care  access  program. 

Grant  applications. 
Fraudulent  information,  §39-5912. 

FUNDS. 

American  trucking  association 
settlement  fund,  §40-710. 
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FUNDS  —Cont'd 

Big  Payette  lake  water  quality 

council  administrative  account, 
§39-6612. 
Children's  trust  fund. 

Matching  funds,  §39-6005. 
Community  reinvestment  pilot 

initiative  fund,  §39-7211. 
Displaced  homemaker  account, 

§39-5009. 
Domestic  violence  project  account, 

§39-5212. 
Drinking  water  loan  fund,  §39-7602. 

Appropriations,  §39-7604. 
Elevator  safety  fund,  §39-8623. 
GARVEE  capital  project  fund, 

§40-718. 
GARVEE  debt  service  fund,  §40-718. 
Hazardous  substance  emergency 

response  fund,  §39-7112. 
Health  care  directive  registry  fund, 

§39-4515. 
Idaho  community  reinvestment 

pilot  initiative  fund,  §39-7211. 
Lake  Pend  Oreille,  Pend  Oreille 
River,  Priest  Lake  and  Priest 
River  commission  fund, 
§39-8504. 
Payette  lake  trust  account, 

§39-6612. 
Prevention  of  minors9  access  to 

tobacco  fund,  §39-5711. 
Public  water  system  supervision 

fund,  §39-7606. 
Reduced  cigarette  ignition 
propensity  and  firefighter 
protection  act  enforcement 
fund,  §§39-8904,  39-8909. 
Regional  air  quality  trust  fund, 

§39-6716. 
Rural  health  care  access  fund, 

§39-5902. 
Treasure  Valley  air  quality  trust 
fund,  §39-6713. 

G 

GARVEE. 

Defined,  §40-108. 

Funds  established,  §40-718. 

GAS  CORPORATIONS. 
Highways. 

Authority  to  lay  gas  mains,  §40-2308. 

GENETIC  TESTING  PRIVACY, 

§§39-8301  to  39-8304. 
Definitions,  §39-8302. 


GENETIC  TESTING  PRIVACY 

—Cont'd 
Employers. 

Restrictions,  §39-8303. 
Enforcement,  §39-8304. 
Orders  compelling  disclosure  of 

private  genetic  information, 

§39-8303. 
Short  title,  §39-8301. 

GENETIC  TESTS. 

Privacy,  §§39-8301  to  39-8304. 

GOOD  SAMARITANS. 
Hazardous  substance  emergencies. 
Persons  rendering  assistance  relating 
to  hazardous  substance 
incidents,  §39-7113. 
Volunteer  health  care  provider 

immunity,  §§39-7701  to  39-7705. 
GOVERNOR. 
Coeur  d'Alene  river  basin 

environmental  improvement. 
Requests  for  reciprocal  legislation, 
§39-8105. 

GRANTS. 

Domestic  violence  project  grants, 

§§39-5201  to  39-5213. 
Highways. 
GARVEE,  grant  anticipation  revenue 
vehicle,  §40-108. 
Funds  established,  §40-718. 
Turnpikes. 
Real  property  grants,  §40-409. 
Rural  health  care  access  program. 
General  provisions,  §§39-5901  to 
39-5913. 

GROCERY  STORES. 
Smoking  in  public  places. 

Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

GUARDIANS. 
Adoption. 

Interstate  compact  on  adoption  and 
medical  assistance. 
Financial  responsibility  of 

guardians  of  estate,  §39-7504. 
Health  care  directives  and  consent 
to  treatment. 
Who  may  consent  for  others, 
§39-4504. 
Immunization. 
Notification  to  parent  or  guardian, 
§39-4804. 
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HAZARDOUS  MATERIALS. 
Emergencies,  §§39-7101  to  39-7115. 
Land  remediation  generally, 

§§39-7201  to  39-7211. 

HAZARDOUS  SUBSTANCE 

EMERGENCIES. 
Actions. 

Cost  recovery,  §39-7112. 
Attorney  general. 

Civil  actions  brought  by  military 
division. 
Duty  to  commence,  §39-7112. 
Citation  of  act. 

Short  title,  §39-7101. 
Conflict  of  laws. 
Liability  of  responsible  persons. 

Law  governing,  §39-7107. 
State  disaster  preparedness  act. 
Controlling  effect,  §39-7107.  ^ 
Construction  and  interpretation. 

Severability  of  provisions,  §39-7115. 
Costs. 
Recovery  by  state,  §39-7112. 
Reimbursement  of  costs. 
Deficiency  warrants  for,  §39-7110. 
Recovery  of  reimbursed  costs, 

§39-7112. 
Right  to  claim  reimbursement, 
§39-7109. 
Definitions,  §39-7103. 
Good  Samaritans. 
Persons  rendering  assistance  relating 
to  hazardous  substance 
incidents,  §39-7113. 
Hazardous  substance  emergency 

response  fund,  §39-7112. 
Immunities. 
Persons  rendering  assistance  relating 
to  hazardous  substance 
incidents,  §39-7113. 
Legislative  declaration,  §39-7102. 
Liability. 
Law  governing  liability  of  responsible 

persons,  §39-7107. 
Persons  rendering  assistance  relating 
to  hazardous  substance 
incidents. 
Limitation  on  liability,  §39-7113. 
Release  of  hazardous  substance, 
§39-7111. 
Local  emergency  response 

authorities,  §§39-7105,  39-7106. 
Defined,  §39-7103. 
Designation,  §39-7105. 
Duties,  §39-7106. 


HAZARDOUS  SUBSTANCE 

EMERGENCIES  —Cont'd 
Local  emergency  response 
authorities  — Cont'd 
Powers,  §39-7106. 
Private  emergency  response  plans. 
Approval,  §39-7114. 
Military  division. 
Defined,  §39-7103. 
Powers  and  duties,  §39-7104. 

Cost  recovery,  §39-7112. 
Private  emergency  response  plans. 
Approval,  §39-7114. 
Notice. 
Release. 
Notification  required,  §39-7108. 
Penalties. 
Release. 
Notification. 

Civil  penalty  for  failure  to  notify 
commission,  §39-7108. 
Private  emergency  response  plans. 
Approval,  §39-7114. 
Defined,  §39-7103. 
Purposes  of  provisions,  §39-7102. 
Reimbursement. 

Costs  of  response  and  containment. 
Deficiency  warrants  for 

reimbursement,  §39-7110. 
Recovery  of  reimbursed  costs, 

§39-7112. 
Right  to  claim  reimbursement, 
§39-7109. 
Release. 

Defined,  §39-7103. 
Liability,  §39-7111. 
Notification. 

Required,  §39-7108. 
Penalties. 
Notification. 
Civil  penalty  for  failure  to  notify 
commission,  §39-7108. 
Reports. 

Military  division,  §39-7104. 
Rules  and  regulations. 

Military  division,  §39-7104. 
Severability  of  provisions,  §39-7115. 
State  disaster  preparedness  act. 

Controlling  effect,  §39-7107. 
State  emergency  response 
commission. 
Military  division  powers,  §39-7104. 
State  emergency  response  teams. 
Defined,  §39-7103. 
Military  division. 
Creation  and  implementation  by, 
§39-7104. 


685 


INDEX 


HAZARDOUS  SUBSTANCE 

EMERGENCIES  —Cont'd 
Statewide  hazardous  materials 
incident  command  and 
response  plan. 
Preparation  and  implementation, 
§39-7104. 
Subrogation. 
Reimbursement  of  costs  of  response 
and  containment. 
State  subrogated  to  rights  of 
persons  to  claim 
reimbursement,  §39-7109. 
Title  of  act. 

Short  title,  §39-7101. 
Warrants. 
Reimbursement  of  costs  of  response 
and  containment. 
Deficiency  warrants  for,  §39-7110. 

HAZARDOUS  WASTE  FACILITIES 

SITING,  §§39-5801  to  39-5820. 
Actions. 

Devaluation  of  property  caused  by 
approved  facility,  §39-5820. 
Certification  of  city,  county  or 
district  health  departments, 
§39-5819. 
Citation  of  chapter,  §39-5801. 
Committee. 
Composition,  §39-5805. 
Creation,  §39-5805. 
Defined,  §39-5803. 
Generally,  §39-5805. 
Membership,  §39-5805. 
Vacancies,  §39-5805. 
Confidentiality  of  information 

obtained,  §39-5818. 
Coordination  and  integration  with 
state  and  federal  law,  §39-5817. 
Declaration  of  intent,  §39-5802. 
Definitions,  §39-5803. 
Department. 

Defined,  §39-5803. 
Designated  facilities. 

Defined,  §39-5803. 
Devaluation  of  property  caused  by 
approved  facility. 
Remedy  for  devaluation,  §39-5820. 
Director. 

License  application. 
Duties,  §39-5814. 
Disposal. 

Defined,  §39-5803. 
Disposal  facilities. 
Defined,  §39-5803. 
Local  restrictions  on  construction, 
§39-5816. 


HAZARDOUS  WASTE  FACILITIES 

SITING  —Cont'd 
Expansion,  enlargement  and 

alteration  of  facilities. 

License,  §39-5811. 
Review,  §39-5811. 
Federal  law. 

Coordination  and  integration  with 
state  and  federal  law,  §39-5817. 
Generator. 

Defined,  §39-5803. 
Hazardous  waste. 
Defined,  §39-5803. 
Hazardous  waste  management. 

Defined,  §39-5803. 
Health  departments. 
Certification  of  city,  county  or  district 
health  departments,  §39-5819. 
Legislative  intent,  §39-5802. 
Licenses. 
Application, 
Duties  of  director  upon  receipt, 

§39-5814. 
Fee,  §39-5813. 
Recommendation,  §39-5814. 
Rules  and  regulations,  §39-5813. 
Expansion,  enlargement  or  alteration 

of  facility,  §39-5811. 
Issuance  after  adoption  of  plan, 

§39-5810. 
Issuance  prior  to  adoption  of  plan, 

§39-5809. 
Required,  §39-5808. 
Local  restriction  on  facility 

construction,  §39-5816. 
Methods  of  hazardous  waste 

management,  §39-5804. 
On-site. 

Defined,  §39-5803. 
Operator. 

Defined,  §39-5803. 
Panel. 
Chairman,  §39-5812. 
Composition,  §39-5812. 
Defined,  §39-5803. 
Meetings,  §39-5812. 
Members,  §39-5812. 
Quorum,  §39-5812. 
Staff,  §39-5812. 
Permits. 

Issuance  prior  to  adoption  of  plan, 
§39-5809. 
Person. 

Defined,  §39-5803. 
Plan. 
Amendments,  §§39-5806,  39-5807. 
Defined,  §39-5803. 
Hearings,  §39-5806. 
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HAZARDOUS  WASTE  FACILITIES 

SITING  —Cont'd 
Plan  —Cont'd 
Inclusion,  §39-5806. 
Issuance  of  license  after  adoption  of 

plan,  §39-5810. 
Issuance  of  permits  and  licenses 
prior  to  adoption  of  plan, 
§39-5809. 
Notice,  §39-5806. 
Preparation,  §39-5806. 
Recommendation,  §39-5806. 
Rejection,  §39-5807. 
Studies,  §39-5806. 
Summary,  §39-5806. 
Records. 
Public  nature  of  information 
obtained,  §39-5818. 
Short  title,  §39-5801. 
Storage. 

Defined,  §39-5803. 
Storage  facilities. 
Denned,  §39-5803. 
Expansion,  enlargement  or 

alteration,  §39-5811. 
Local  restrictions  on  construction, 
§39-5816. 
Title  II  of  the  solid  waste  disposal 
act 
Defined,  §39-5803. 
Treatment  facilities. 
Expansion,  enlargement  or 

alteration,  §39-5811, 
Local  restrictions  on  construction, 
§39-5816. 

HAZARDOUS  WASTE 

MANAGEMENT. 
Director. 

Duties,  §39-5814. 
Land  remediation  generally, 

§§39-7201  to  39-7211. 
Licenses. 

Facilities  siting. 
General  provisions,  §§39-5808  to 
39-5814. 
New  hazardous  waste  land  disposal 
facility  or  site. 
Facilities  siting  act,  §§39-5801  to 
39-5820. 
Siting. 
Facility  siting,  §§39-5801  to  39-5820. 

HEALING  BY  FAITH. 
Health  care  directives  and  consent 
to  treatment. 

Generally,  §§39-4501  to  39-4515. 
Religious  beliefs  of  patient,  effect  of 
provisions,  §39-4501. 


HEALTH. 
Appeals. 

Certificate  of  public  advantage. 
Judicial  review  of  grant,  denial  or 
termination,  §39-4904. 
Artificial  insemination,  §§39-5401  to 

39-5408. 
Certificate  of  public  advantage. 
Idaho  health  planning  act,  §39-4903. 
Defined,  §39-5002. 
Judicial  review  of  grant,  denial  or 
termination,  §39-4904. 
Children's  trust  fund,  §§39-6001  to 

39-6008. 
Clean  indoor  air. 

Smoking,  §§39-5501  to  39-5511. 
Consent  to  medical  treatment. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
Cooperative  agreements. 
Idaho  health  planning  act,  §39-4903. 
Defined,  §39-5002. 
Definitions. 

Idaho  health  planning  act,  §39-5002. 
Developmental  disabilities  services 
and  facilities,  §§39-4601  to 
39-4608. 
Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 
Health  planning  act. 
Certificate  of  public  advantage, 
§39-4903. 
Defined,  §39-5002. 
Judicial  review  of  grant,  denial  or 
termination,  §39-4904. 
Cooperative  agreements,  §39-4903. 

Defined,  §39-5002. 
Definitions,  §39-5002. 
Legislative  intent,  §39-4901. 
Purpose  of  act,  §39-4901. 
Idaho  rural  health  care  access 

program,  §§39-5901  to  39-5913. 
Immunization,  §§39-4801  to  39-4805. 
Personal  assistance  services, 

§§39-5601  to  39-5609. 
Rural  health  care  access  program, 

§§39-5901  to  39-5913. 
Smoking. 
Clean  indoor  air,  §§39-5501  to 
39-5511. 

HEALTH  AND  WELFARE 

DEPARTMENT. 
Big  Payette  lake  water  quality 

council. 

Assistance  in  responsibilities, 
§39-6603. 
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HEALTH  AND  WELFARE 

^  DEPARTMENT  —Cont'd 
Children's  trust  fund. 

Duties  of  department,  §39-6008. 
Developmental  disabilities. 
Family  support  and  in-home 
assistance. 
Generally,  §§39-5100  to  39-5106. 
Developmental  disabilities  services 
and  facilities,  §§39-4601  to 
39-4608. 
Foreign  trained  physicians. 
Location  in  health  workforce 
shortage  communities. 
Visa  waiver  programs,  §§39-6101 
to  39-6118. 
Immunization. 
Idaho  childhood  immunization  policy 
commission. 
Created  within  department, 
§39-4805. 
Safe  haven  act. 

Generally,  §§39-8201  to  39-8207. 
Trauma  care  advisory  committee, 
§39-8301. 
Reports,  §39-8302. 

HEALTH  CARE  DIRECTIVES, 

§§39-4501  to  39-4515. 
Advance  directives. 

Assisted  suicide  not  made  legal, 

§39-4514. 
Definition  of  competent  person, 

§39-4509. 
Effect  of  provisions  on  other  laws, 

§39-4514. 
Euthanasia  not  made  legal, 

§39-4514. 
Existing  directives  and  directives 

from  other  states,  §39-4514. 
Failure  to  act  upon  revoked  directive. 
Immunity  of  person  without  actual 
knowledge,  §39-4511. 
Health  care  directive  registry. 
Decision  as  to  whether  to  request 

information,  §39-4513. 
Generally,  §39-4515. 
Removal  of  records  from,  §39-4515. 
Legislative  findings,  §39-4509. 
Life  insurance,  effect  on,  §39-4514. 
Living  will  and  durable  power  of 
attorney  for  health  care. 
Execution  and  re-execution, 

§39-4512. 
Form,  §39-4510. 
Revocation,  §39-4511. 
When  effective,  §39-4512. 
Physician  orders  for  scope  of 
treatment  (POST). 
Adherence  protocol,  §39-4512B. 


HEALTH  CARE  DIRECTIVES 

—Cont'd 
Advance  directives  — Cont'd 
Physician  orders  for  scope  of 
treatment  (POST)  —Cont'd 
Duties  of  attending  physician, 

§39-4512A. 
Immunity  for  carrying  out, 

§39-4513. 
Inquiry  as  to  whether  patient  has 

completed  form,  §39-4512C. 
Portability,  §39-4514. 
Requirements,  §39-45 12A. 
Revocation,  §39-4511. 
When  appropriate,  §39-4512A. 
Withdrawal  of  noncomplying 
physician,  §39-4513. 
Registration,  §39-4515. 
Rules  and  regulations,  §39-4514. 
Statement  of  policy,  §39-4509. 
Consent  to  treatment. 
Ability  to  consent  to  own  care, 

§39-4503. 
Blood  testing  without  consent, 

§39-4505. 
Definitions,  §39-4502. 
Duty  to  obtain  consent,  §39-4508. 
Effect  of  provisions  on  other  laws, 

§39-4501. 
Form  of  consent,  §39-4507. 
Immunity  of  person  consenting 
and/or  physician,  §39-4504. 
Presumption  of  consent  for  CPR, 

§39-4514. 
Purpose  of  provisions,  §39-4501. 
Religious  beliefs  of  patient,  effect  of 

provisions,  §39-4501. 
Securing  documentation  of  consent, 

§39-4508. 
Sufficiency  of  consent,  §39-4506. 
Who  may  consent  for  others, 

§39-4504. 
Who  may  consent  to  own  care, 

§39-4503. 
Written  consent,  presumption  of 
validity,  §39-4507. 

HEALTH  COVERAGE. 
Health  freedom  act,  §§39-9001  to 
39-9004. 

Definitions,  §39-9002. 

Enforcement,  §39-9004. 

Public  policy  statement,  §39-9003. 

Short  title,  §39-9001. 

HEALTH  FREEDOM  ACT,  §§39-9001 
to  39-9004. 

HEALTH  PLANNING  ACT, 
§§39-4901  to  39-4904. 
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HEALTH  WORKFORCE 

SHORTAGE  COMMUNITIES. 
Foreign  trained  physicians. 

Location  in  health  workforce 
shortage  communities. 
Visa  waiver  programs,  §§39-6101 
to  39-6118. 

HEARINGS. 

Big  Payette  lake  water  quality. 

Lake  management  plan,  §39-6611. 
Hazardous  waste  facilities  siting. 

Plan,  §39-5806. 
Highway  districts. 

Annexation  of  territory. 
Petition,  §40-1617. 
Objections  to  petition,  §40-1618. 
Budget. 
Adoption  of  budget,  §40-1325. 
Notice  of  budget  hearing,  §40-1326. 
Quorum  of  highway  commissioners 
at  budget  hearing,  §40-1328. 
Consolidation,  §40-1503. 

Conduct  of  hearing,  §40-1505. 
Detachment  of  territory. 
Notice,  §40-1604. 
Order  for  election,  §40-1605. 
Order  for  hearing,  §40-1603. 
Dissolution. 
Petition. 
Notice  of  petition  and  hearing, 

§40-1804. 
Order  for  hearing  upon  petition, 
§40-1803. 
Reorganization  of  county  highway 
systems. 
Adjustment  of  borders,  §40-1706. 
Highways. 

Beautification  of  highways. 
Revocation  of  license  or  permit, 
§40-1925. 
Bridges. 

Construction,  §40-1202. 
Petition. 
Duty  of  highway  commissioners, 
§40-1203. 
Land  remediation,  §39-7206. 
Safe  haven  act. 

Shelter  care  and  adjudicatory 
hearings,  §39-8205. 

HIGHWAY  DISTRICTS. 
Actions. 

Levy  of  taxes  for  prosecuting  and 
defending  actions,  §40-1308. 
Agents. 

Compensation,  §40-1314. 


HIGHWAY  DISTRICTS  —Cont'd 
Annexation  of  territory,  §§40-1614 
to  40-1630. 
Action  of  county  commissioners, 

§40-1627. 
Approval. 

Certification  by  commissioners  of 
order  approving  annexation, 
§40-1628. 
Majority  vote  required,  §40-1627. 
Contesting  proceedings. 
Limitation  of  actions,  §40-1623. 
Time  limit,  §40-1623. 
Contiguous  territory,  §40-1624. 
Debt. 
Taxation  of  annexed  area  for 
outstanding  obligations, 
§40-1629. 
Effect  of  annexation,  §40-1622. 
Elections. 
Conduct  of  election,  §40-1626. 
Costs,  §40-1630. 
Date  where  territory  lies  in  more 

than  one  county,  §40-1625. 
Majority  vote  required  to  approve 

annexation,  §40-1627. 
Petition  for  election,  §40-1626. 
Inclusion  of  contiguous  territory, 

§40-1624. 
Order  of  annexation,  §40-1620. 
Certification  by  commissioners  of 

order  approving,  §40-1628. 
Filing  certified  copies  of  order, 
§40-1621. 
Petition,  §40-1615. 
Approval,  §40-1619. 
Elections,  §40-1626. 
Exhibits. 
Required  exhibits  in  connection 
with  petition,  §40-1616. 
Hearing. 
Notice,  §40-1617. 
Objections  to  petition,  §40-1618. 
Rejection,  §40-1619. 
Taxation. 
Effect  of  annexation,  §40-1622. 
Imposition  of  tax  on  annexed  area 
for  outstanding  obligations, 
§40-1629. 
Territory  detached  from  another 
county  or  adjacent  to  existing 
highway  district  and  within 
county,  §40-1614. 
Appeals. 

Power  of  commissioners  to  layout, 
alter  or  abandon  public 
highways. 
Abandoned  public  highway  subject 
to  appeal,  §40-1310. 
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HIGHWAY  DISTRICTS  —Cont'd 
Audit,  §40-1317. 
Benefited  districts. 
Equitable  division  of  costs  among 
benefited  districts,  §40-1315. 
Bids,  §§40-901  to  40-913. 
Applicability  of  chapter,  §40-901. 
State  highway  system. 

District  bid  prohibited,  §40-903. 
State  highway  within  district. 
Bid  of  district. 
Contract  upon  acceptance, 
§40-903. 
Billboards. 
Beautification  of  highways. 
General  provisions,  §§40-1901  to 
40-1926. 
Bodies  corporate,  §40-1307. 
Bond  issues. 
Consolidation. 
Funding  indebtedness  of  former 
districts,  §40-1517. 
Detachment  of  territory. 
Validity  of  outstanding  bonds  and 

warrants,  §40-1611. 
Validity  of  outstanding  bonds  not 
affected,  §40-1611. 
Detachment  of  territory  and 
organization  of  new  district. 
Validity  of  outstanding  bonds  not 
affected,  §40-2210. 
Dissolution. 
Validity  of  outstanding  obligations, 
§40-1818. 
Elections. 

Notice,  §40-206. 
Form  of  bonds,  §40-1104. 
Funding,  §40-1101. 
Security  for  bonds,  §40-1102. 
Boundaries,  §40-602. 
Change  in  boundaries. 
Joint  highway  district. 
Formation,  §40-1302. 
Budget. 
Adoption. 

Hearing,  §40-1325. 
Notice,  §40-1326. 
Inspection. 

Public  inspection,  §40-1327. 
Quorum  of  highway  commissioners 
at  budget  hearing,  §40-1328. 
Cities  included  in  district. 
Powers  and  duties  of  city  council, 

§40-1323. 
Responsibility  for  highways, 
§40-1333. 


HIGHWAY  DISTRICTS  —Cont'd 
Commissioners. 

Annexation  of  territory. 
Action  of  county  commissioners, 

§40-1627. 
Certification  by  commissioners  of 
order  approving  annexation, 
§40-1628. 
Cooperation  of  county  and  district 

boards  with  state,  §40-615. 
Establishing  districts  by 

commissioners,  §40-601. 
Expenditure  and  applicability  of 

funds,  §40-713. 
Judicial  review  of  decisions,  §40-208. 
Powers. 
Appeal  from  commissioners'  use  of 
powers,  §40-1310. 
Sidewalks  or  side  paths,  §40-616. 
Consolidation. 
Accounts  and  accounting. 

Separate  accounts  of  funds  and 
proceeds  from  former  districts. 
Duties  of  treasurer,  §40-1516. 
Applicability  of  highway  district 

laws,  §40-1513. 
Authorization  to  consolidate, 

§40-1501. 
Bond  issues. 
Funding  indebtedness  of  former 
districts,  §40-1517. 
Debt. 

Computation  of  indebtedness  of 

former  districts,  §40-1514. 
Funding  indebtedness  of  former 

districts,  §40-1517. 
Indebtedness  prior  to 
consolidation. 
Computation,  §40-1514. 
Liability  of  property  in  former 
districts,  §40-1518. 
Liability  of  property  in  former 

districts  for  indebtedness  prior 
to  consolidation,  §40-1518. 
Defeat  of  proposal,  §§40-1505, 

40-1510. 
Effect,  §40-1501. 
Election. 
Canvass,  §40-1511. 
Conduct  of  election,  §40-1509. 
Count  of  votes,  §40-1511. 
Defeat  of  proposal,  §40-1510. 
Expenses  of  election,  §40-1519. 
Notice. 
Publication  and  contents, 
§40-1507. 
Officers,  §40-1506. 
Order  for  consolidation,  §40-1511. 
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HIGHWAY  DISTRICTS  —  Cont'd 
Consolidation  — Cont'd 
Election  —Cont'd 

Order  for  election,  §40-1505. 
Polling  places,  §40-1506. 
Separate  elections. 

Time  of  holding,  §40-1508. 
Subsequent  elections  after  defeat 
of  proposal,  §40-1510. 
Hearing. 

Conduct  of  hearing,  §40-1505. 
Notice,  §40-1503. 

Publication,  §40-1504. 
Order,  §40-1503. 
Highway  commissioners. 
Appointment,  §40-1512. 
Computation  of  indebtedness  of 

former  districts,  §40-1514. 
Organization,  §40-1514. 
Order  for  consolidation,  §40-1511. 
Property  and  money  of  former 
districts. 
Delivery  to  consolidated  districts, 
§40-1515. 
Subdivision  of  consolidated  district. 
Highway  commissioners. 
Appointment,  §40-1512. 
Taxation. 

Levies,  §40-1513. 
When  effective,  §40-1512. 
Corporate  powers,  §40-1309. 
Cost  of  highways. 
Equitable  division  among  benefited 
districts,  §40-1315. 
Counties. 
Apportionment  of  money  of  highway 
districts  with  counties,  §40-711. 
Single  countywide  highway  districts, 
§§40-1401  to  40-1418. 
Curbs. 

Standards  for  curb  construction, 
§40-1335. 
Designation  as  bodies  corporate, 

§40-1307. 
Detachment  of  territory. 
Annexation. 

Territory  detached  from  one  county 
or  adjacent  to  existing 
highway  district  and  within 
county  subject  to  annexation, 
§40-1614. 
Bond  issues. 

Validity  of  outstanding  bonds  and 
warrants  not  affected, 
§40-1611. 
Debt. 
Apportionment  of  indebtedness, 
§40-1609. 


HIGHWAY  DISTRICTS  —Cont'd 
Detachment  of  territory  —  Cont'd 
Declaration  of  detachment. 

Order  declaring  territory  detached, 
§40-1608. 
Effect,  §40-1609. 
Elections. 
Notice,  §40-1606. 
Order  for  election,  §40-1605. 
Polling  places  and  election  officers, 

§40-1606. 
Procedure,  §40-1607. 
Eligibility  for  detachment,  §40-1601. 
Petitions,  §40-1602. 
Hearing. 
Notice,  §40-1604. 
Order,  §40-1603. 
Order  for  election,  §§40-1604, 
40-1605. 
Subjecting  districts  to  detachment, 

§40-1601. 
Taxation. 
Detached  territory  subject  to 
county  levies,  §40-1610. 
Warrants. 
Validity  of  warrants  not  affected, 
§40-1611. 
Detachment  of  territory  and 

organization  of  new  district, 
§§40-2201  to  40-2213. 
Applicability  of  provisions. 
Highway  districts  subject  to 
detachment,  §40-2201. 
Bond  issues. 
Validity  of  outstanding  bonds  not 
affected,  §40-2210. 
Copy  of  order. 

Filing  of  certified  copy,  §40-2211. 
Effect  of  detachment  of  territory, 

§40-2209. 
Highway  distribution  account. 
Eligibility  of  new  district  for 

apportionment  of  funds  from, 
§40-2212. 
Indebtedness. 

Apportionment,  §40-2209. 
New  highway  district. 
Commissioners. 

First  commissioners,  §40-2207. 
Highway  distribution  account. 
Eligibility  for  apportionment  of 
funds  from,  §40-2212. 
Naming,  §40-2206. 
Organization  and  operation, 

§40-2208. 
Subdistricts,  §40-2206. 
Transfer  of  property,  funds  and 
material  to,  §40-2213. 


691 


INDEX 


HIGHWAY  DISTRICTS  —Cont'd 
Detachment  of  territory  and 
organization  of  new  district 

—Cont'd 
Order,  §40-2205. 

Filing  of  certified  copy,  §40-2211. 
Petition,  §40-2202. 
Hearing  upon,  §40-2205. 
Notice,  §40-2204. 
Order  for,  §40-2203. 
Transfer  of  property,  funds  and 
material  to  new  district, 
§40-2213. 
Warrants. 
Validity  of  outstanding  warrants 
not  affected,  §40-2210. 
Director. 
Appointment,  §40-1319. 
Deputy  director. 
Appointment,  §40-1320. 
Duties,  §40-1320. 
Oath,  §40-1319. 
Qualifications,  §40-1319. 
Dissolution. 
Acts  or  proceedings  established  or 
commenced  before  chapter  takes 
effect  not  to  be  affected  by 
chapter,  §40-1819. 
Allowed,  §40-1801. 
Bond  issues. 
Validity  of  outstanding  obligations, 
§40-1818. 
Claims. 
Provision  for  payment  of  current 
claims,  §40-1812. 
Continuance  in  service  of  employees 
of  dissolved  system  or  district, 
§40-1820. 
Control  of  bridges  and  highways  of 

dissolved  district,  §40-1816. 
Disposition  of  surplus  funds  and 
property  of  dissolved  system  or 
district,  §40-1811. 
District  located  in  two  or  more 

counties,  §40-1813. 
Elections. 
Canvass  of  votes,  §40-1809. 
Conduct  of  elections,  §40-1808. 
Counting  votes,  §40-1809. 
Notice,  §40-1806. 
Order  for  election,  §40-1805. 
Polling  districts  and  election 

officers,  §40-1806. 
Qualifications  of  voters,  §40-1807. 
Employees  of  dissolved  system  or 
district. 
Continuance  in  service,  §40-1820. 


HIGHWAY  DISTRICTS  —  Cont'd 
Dissolution  — Cont'd 
Expenses. 
How  borne  and  paid,  §40-1810. 
Payment,  §40-1810. 
Limitation  of  actions  on  new 
proceedings  for  dissolution, 
§40-1817. 
Location  in  two  or  more  counties. 
Jurisdiction  of  property  of 

dissolved  district,  §40-1815. 
Payment  of  indebtedness  upon 
dissolution,  §40-1814. 
No  district  dissolved  until  succeeding 
operational  unit  in  existence, 
§40-1821. 
Order  of  dissolution,  §40-1809. 
Petition. 
Contents,  §40-1802. 
Hearing. 
Conduct  of  hearing,  §40-1805. 
Notice,  §40-1804. 
Order  for  hearing  on  petition, 
§40-1803. 
Notice,  §40-1804. 
Saving  clause. 
Acts  and  proceedings  established 
or  commenced  before  chapter 
takes  effect  not  to  be  affected 
by  chapter,  §40-1819. 
Subject  to  dissolution,  §40-1801. 
Succeeding  operational  unit  to  be  in 
existence  before  district 
dissolved,  §40-1821. 
Surplus  funds  and  property  of 
dissolved  system  or  district. 
Disposition,  §40-1811. 
Validity  of  outstanding  obligations, 

§40-1818. 
Warrants  for  payment  of  money. 
Validity  of  outstanding  obligations, 
§40-1818. 
Division  of  county. 
Joint  highway  district. 
Formation,  §40-1302. 
Elections. 
Annexation  of  territory. 

Conducting  election,  §40-1626. 
Costs,  §40-1630. 
Date  of  election  where  territory 
lies  in  more  than  one  county, 
§40-1625. 
Majority  vote  required  to  approve, 

§40-1627. 
Petition  for  election,  §40-1626. 
Board. 
Limitations,  §40-318. 
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HIGHWAY  DISTRICTS  —Cont'd 
Elections  — Cont'd 
Bond  issues,  §40-1105. 

Notice,  §40-206. 
Consolidation. 
Conduct  of  elections,  §§40-1506, 

40-1509. 
Counting  and  canvassing  votes, 

§40-1511. 
Defeat  of  proposal,  §40-1510. 
Expenses  of  election,  §40-1519. 
Notice. 
Publication  and  contents, 
§40-1507. 
Order  for  election,  §40-1505. 
Separate  election. 

Time  of  holding,  §40-1508. 
Subsequent  elections  after  defeat 
of  proposal,  §40-1510. 
Detachment  of  territory. 
Notice,  §40-1606. 
Order  for  election,  §40-1605. 
Polling  districts  and  election 

officers,  §40-1606. 
Procedure  for  election,  §40-1607. 
Dissolution. 
Conduct  of  elections,  §40-1808. 
Counting  and  canvass  of  votes, 

§40-1809. 
Notice,  §40-1806. 
Order  for  election,  §40-1805. 
Polling  districts  and  election 

officers,  §40-1806. 
Qualifications  of  voters,  §40-1807. 
Highway  commissioners,  §40-1305. 
Administration  of  elections, 

§40-1305A. 
Candidates. 
Declaration  of  candidacy, 

§40-1305C. 
Qualifications,  §40-1305C. 
Single  candidate,  §40-1305B. 
Notice,  §40-206. 

Reorganization  of  county  highway 
systems. 
Countywide  election  to  adopt 
method  of  administration. 
Highway  study  commission  to 
select  option  for  submission 
to  election,  §40-1713. 
Procedure,  §40-1702. 
Subsequent  elections,  §40-1703. 
Expenses  of  election,  §40-1714. 
Single  countywide  highway  districts. 
Dissolution,  §40-1418. 
Election  to  establish,  §40-1401. 
Conducting  election,  §40-1402. 


HIGHWAY  DISTRICTS  —Cont'd 
Elections  — Cont'd 
Single  countywide  highway  districts 
—Cont'd 
Existing  districts  and  systems. 

Expenses  of  election,  §40-1409. 
Highway  commissioners, 
§§40-1404,  40-1404A. 
Rejection  of  plan. 
Intervals  for  new  elections, 
§40-1403. 
Taxation. 
Local  taxes. 
Highway  district  taxes. 
Election  to  increase  levy, 
§40-819. 
Employees. 

Compensation,  §40-1314, 
Financial  statement. 
Annual  financial  statement, 
§40-1317. 
Fiscal  year,  §40-1330. 
Hearings. 
Annexation  of  territory. 
Petition,  §40-1617. 
Objections  to  petition,  §40-1618. 
Budget. 
Adoption  of  budget,  §40-1325. 
Notice  of  budget  hearing,  §40-1326. 
Quorum  of  highway  commissioners 
at  budget  hearing,  §40-1328. 
Consolidation,  §40-1503. 

Conduct  of  hearing,  §40-1505. 
Detachment  of  territory. 
Notice,  §40-1604. 
Order  for  election,  §40-1605. 
Order  for  hearing,  §40-1603. 
Dissolution. 
Petition. 
Notice  of  petition  in  hearing, 

§40-1804. 
Order  for  hearing  upon  petition, 
§40-1803. 
Reorganization  of  county  highway 
systems. 
Adjustment  of  borders,  §40-1706. 
Highway  commissioners. 
Appointment,  §40-1303. 
Bonds,  surety,  §40-1306. 
Budget  hearing. 

Quorum,  §40-1328. 
Compensation,  §40-1314. 
Consolidated  districts. 
Appointment,  §40-1512. 
Computation  of  indebtedness  of 

former  districts,  §40-1514. 
Organization  of  commissioners, 
§40-1514. 


693 


INDEX 


HIGHWAY  DISTRICTS  —Cont'd 
Highway  commissioners  — Cont'd 
Division  of  districts  into  subdistricts. 
Vacancy  in  office  of  highway 
commissioner,  §40-1304. 
Duties,  §40-1310. 
Election,  §40-1305. 
Administration  of  elections, 

§40-1305A 
Candidates. 
Declaration  of  candidacy, 

§40-1305C. 
Qualifications,  §40-1305C. 
Single  candidate,  §40-1305B. 
Employees  of  district. 
Status  as,  §40-1314. 
Jurisdiction,  §40-1311. 
Meetings,  §40-1306. 
Oath,  §§40-1303,  40-1306. 
Officers,  §40-1306. 

Compensation,  §40-1314. 
Organization,  §40-1306. 
Powers,  §40-1310. 
Liberal  construction  of  grant  of 
powers,  §40-1312. 
Qualifications,  §40-1305C. 
Record  books,  §40-1336. 
Surveys. 
Right  of  entry  to  make  surveys, 
§40-2301. 
Term  of  office,  §40-1305. 
Highway  district  system. 
Defined,  §40-109. 
Established,  §40-201. 
Improvements. 
Local  improvement  districts. 
Creation,  §40-1322. 
Insurance. 
Levy  of  taxes  for  comprehensive 
insurance,  §40-1308. 
Joint  highway  district. 
Formation. 
Grounds,  §40-1302. 
Judgments. 
Levy  of  taxes  for  payment  of 
judgments,  §40-1308. 
Judicial  review  of  decisions, 

§40-208. 
Jurisdiction. 
Dissolution. 

Location  of  district  in  two  or  more 
counties. 
Jurisdiction  of  property  of 

dissolved  district,  §40-1815. 
Highway  commissioners,  §40-1311. 
Included  territory,  §40-1324. 
Limitation  of  actions. 
Annexation  of  territory. 

Contesting  proceedings,  §40-1623. 


HIGHWAY  DISTRICTS  —Cont'd 
Local  improvement  districts. 

Creation,  §40-1322. 
Local  taxes. 

Generally,  §§40-801  to  40-827. 
Location  in  two  or  more  counties. 

Dissolution,  §40-1813. 
Jurisdiction  of  property  of 

dissolved  district,  §40-1815. 
Payment  of  indebtedness  upon 
dissolution,  §40-1814. 
Municipal  corporations. 
Cities  included  in  highway  districts. 
Powers  and  duties  of  city  council, 
§40-1323. 
Responsibility  for  highways, 
§40-1333. 
New  districts. 
Detachment  of  territory  and 
organization  of  new  district, 
§§40-2201  to  40-2213. 
Notice. 
Annexation  of  territory. 

Notice  of  hearing  on  petition, 
§40-1617. 
Budgets. 
Adoption  of  budget. 
Hearing,  §40-1326. 
Consolidation. 
Election. 
Publication  and  contents  of 
notice,  §40-1507. 
Hearing,  §40-1503. 
Publication  of  notice,  §40-1504. 
Detachment  of  territory. 
Elections,  §40-1606. 
Hearing  and  petition,  §40-1604. 
Detachment  of  territory  and 
organization  of  new  district. 
Hearing  upon  petition,  §40-2204. 
Dissolution. 
Election,  §40-1806. 
Petition  and  hearing,  §40-1804. 
Orders. 
Annexation  of  territory. 

Order  of  annexation,  §40-1620. 
Filing  certified  copies  of  order, 
§40-1621. 
Consolidation. 
Election,  §40-1505. 
Hearing,  §40-1503. 
Order  for  consolidation,  §40-1511. 
Detachment  of  territory. 
Election,  §40-1605. 
Hearing  on  petition,  §40-1603. 
Order  declaring  territory  detached, 
§40-1608. 
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HIGHWAY  DISTRICTS  — Cont'd 
Orders  — Cont'd 
Dissolution. 
Election,  §40-1805. 
Order  of  dissolution,  §40-1809. 
Petition. 

Hearing  upon  petition,  §40-1803. 
Petitions. 
Annexation  of  territory,  §40-1615. 
Approval  or  rejection,  §40-1619. 
Elections,  §40-1626. 
Exhibits. 
Required  exhibits  in  connection 
with  petition,  §40-1616. 
Hearing  on  petition. 
Notice,  §40-1617. 
Objections  to  petition,  §40-1618. 
Consolidation,  §40-1502. 
Detachment  of  territory,  §40-1602. 
Hearing. 
Notice,  §40-1604. 
Order,  §40-1603. 
Detachment  of  territory  and 
organization  of  new  district, 
§40-2202. 
Hearing  upon  petition,  §40-2205. 
Notice,  §40-2204. 
Order  for,  §40-2203. 
Dissolution. 
Contents,  §40-1802. 
Hearing. 

Order  for  hearing  upon  petition, 
§40-1803. 
Powers. 

Corporate  powers,  §40-1309. 
Levy  of  taxes  for  certain  purposes, 

§40-1308. 
Liberal  construction,  §40-1312. 
Private  highways. 

Establishment,  §40-2316. 
Property. 
Title. 
District  has  legal  title  to  property, 
§40-1313. 
Records. 

Board  of  commissioners. 

Record  books,  §40-1336. 
Classification  and  retention  of 

records,  §40-1337. 
Open  to  the  public,  §40-1306C. 
Reorganization  of  county  highway 
systems. 
Adjustment  of  borders. 
Appeals,  §40-1706. 
Decision  of  commissioners, 

§40-1706. 
Hearing,  §40-1706. 
Notice,  §40-1706. 


HIGHWAY  DISTRICTS  —  Cont'd 
Reorganization  of  county  highway 
systems  — Cont'd 
Dissolution  of  district  in  existence  at 
time  of  option  election. 
Disposition  of  property  and 

obligations  of  dissolved  district 
and  county  road  departments, 
§40-1709. 
Inventory  and  financial  statement 
of  dissolved  district,  §40-1709. 
Economic  workability  required, 

§40-1704. 
Election  to  adopt  method  of 

administration,  §40-1702. 
Highway  commissioners. 
Appointment,  terms  and  election, 
§40-1705. 
Inventory  and  financial  statements  of 

dissolved  district,  §40-1709. 
Organization  of  countywide  highway 
districts,  §40-1705. 
Reports. 

Annual  report,  §40-1316. 
Sidewalks. 

Authority  of  commissioners,  §40-616. 
Single  countywide  highway 

districts,  §§40-1401  to  40-1418. 
Applicability. 
Counties  to  which  applicable, 
§40-1401. 
Bridges. 

Dissolved  districts  and  systems. 
Control  of  bridges  and  highways 
in  dissolved  systems  and 
districts,  §40-1412. 
Campaign  reporting  law. 
Application  to  countywide  highway 
district  elections,  §40-1417. 
Conflict  of  laws. 
Superseding  of  conflicting  laws, 
§40-1406. 
Consolidation. 

Petitions,  §40-1502. 
Defined,  §40-120. 

Dissolution  of  existing  districts  and 
systems. 
Apportionment  of  funds  to  pay 
debts  of  dissolved  districts, 
§40-1411. 
Control  of  bridges  and  highways  in 
dissolved  systems  and 
districts,  §40-1412. 
Disposition  of  balance  of  funds  of 
dissolved  system  or  district, 
§40-1413. 
No  funds  to  city  upon 
disposition,  §40-1413. 
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HIGHWAY  DISTRICTS  —Cont'd 
Single  countywide  highway 
districts  — Cont'd 
Dissolution  of  existing  districts  and 
systems  — Cont'd 
Notice. 
Expense  of  notice  and  dissolution 
proceedings,  §40-1408. 
Proceedings  for  dissolution, 

§40-1418. 
Transfer  of  funds,  §40-1407. 
Establishment. 
Election,  §40-1401. 
Applicability  of  general  election 

laws,  §40-1402. 
Canvassing  vote,  §40-1402. 
Costs,  §40-1402. 
Expenses  of  election,  §40-1409. 
Intervals  for  new  elections  upon 

rejection  of  plan,  §40-1403. 
Notice,  §40-1402. 
Polling  places,  §40-1402. 
Rejection  of  plan,  §40-1403. 
Existing  districts  and  systems. 
Dissolution. 
Apportionment  of  funds  to  pay 
debts  of  dissolved  districts, 
§40-1411. 
Control  of  bridges  and  highways 
in  dissolved  systems  and 
districts,  §40-1412. 
Disposition  of  balance  of  funds, 

§40-1413. 
Expense  of  notice  and  dissolution 

proceedings,  §40-1408. 
Proceedings  for  dissolution, 

§40-1418. 
Transfer  of  funds,  §40-1407. 
Elections. 

Expenses  of  election,  §40-1409. 
Liability,  §40-1410. 
Transfer  provisions,  §40-1410. 
Highway  commissioners. 
Appointment  of  first  commissioners 

in  certain  districts,  §40-1404. 
Elections,  §§40-1404,  40-1404A. 
Officers,  §40-1405. 

Bonds,  surety,  §40-1405. 
Organization,  §40-1405. 
Powers  and  duties,  §40-1406. 
Salaries,  §§40-1404,  40-1404A. 
Subdistricts,  §40-1404. 
Terms,  §§40-1404,  40-1404A. 
Local  improvement  districts. 
Creation,  §40-1414. 


HIGHWAY  DISTRICTS  —Cont'd 
Single  countywide  highway 
districts  — Cont'd 
Municipal  corporations. 
Dissolved  systems  or  districts. 
Disposition  of  balance  of  funds. 
No  funds  to  city  within 
district,  §40-1413. 
Highway  powers  of  cities  in 

counties  abolished,  §40-1406. 
Responsibility  of  districts  within 

cities,  §40-1415. 
Urban  renewal  projects. 
Final  decision  on  urban  renewal 
projects,  §40-1415. 
One  highway  district  in  county, 

§40-1406. 
Organization  of  district,  §40-1405. 
Rejection  of  plan,  §40-1403. 
Reorganization  of  county  highway 
systems. 
Election  to  adopt  method  of 

administration,  §40-1702. 
Highway  commissioners. 

General  provisions,  §40-1705. 
Organization  of  countywide 

highway  districts,  §40-1705. 
Sidewalks. 
Assessments. 

Special  assessments,  §40-1412. 
Summarization  of  ordinances, 

§40- 1406  A 
Urban  renewal  projects. 
Final  decision  on  urban  renewal 
projects,  §40-1415. 
Vehicle  registration  fee. 
Authorization  for  voters  to 
approve,  §40-1416. 
Subdistricts. 
Division  of  districts  into  subdistricts. 
Vacancy  in  office  of  highway 
commissioner,  §40-1304. 
Taxation. 

Local  taxes,  §§40-801  to  40-827. 
Purposes  for  which  authorized  to 
levy  taxes,  §40-1308. 
Validation  of  presently  organized 
districts,  §40-1301. 

HIGHWAYS. 

Abandonment  and  vacation, 

§40-203B. 
Appeal  from  actions  of  highway 

district  commissioners,  §40-1310. 
County  and  highway  district 
systems. 
Procedure,  §40-203. 
Judicial  review,  §40-208. 
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HIGHWAYS —Cont'd 
Accounts  and  accounting. 

Bridges. 

Local  bridge  inspection  account. 
Establishment  and 

administration,  §40-703. 
Districts. 

Consolidation. 
Separate  accounts  of  funds  and 
proceeds  from  former 
districts,  §40-1516. 
Garvee,  grant  anticipation  revenue 
vehicle. 
Denned,  §40-108. 
Highway  distribution  account. 
Apportionment,  §40-701. 

To  local  units  of  government, 
§40-709. 
Budgeting  and  allocation  of  funds, 

§40-714. 
Detachment  of  territory  from 
highway  district  and 
organization  of  new  district. 
Eligibility  of  new  district  for 

apportionment  of  funds  from 
account,  §40-2212. 
State  highway  account. 
Appropriation  of  money  in  state 

highway  account,  §40-707. 
Established,  §40-702. 
Expenditures. 

Legislative  policy,  §40-708. 
Turnpike  project  accounts. 
Establishment,  §40-704. 
Actions. 
Districts. 
Levy  of  taxes  for  prosecuting  and 
defending  actions,  §40-1308. 
Flood  prevention. 
Abatement  of  flooding  of  highways, 
§40-2323. 
Saving  clause  for  acts  and  suits  in 
progress,  §40-205. 
Activities. 

Commercial  or  industrial  activities. 
Defined,  §40-102. 
Advertising. 

Beautification  of  highways. 

General  provisions,  §§40-1901  to 
40-1926. 
Department. 

Compensation  for  taking  certain 
property. 
Department  authorized  to 
acquire,  §40-506. 
Displays. 
Defined,  §40-102. 


HIGHWAYS  —Cont'd 
Advertising  — Cont'd 
Outdoor  advertising. 
Beautification  of  highways. 
General  provisions,  §§40-1901  to 
40-1926. 
Defined,  §40-102. 
Outdoor  advertising  business. 

Defined,  §§40-102,  40-116. 
Signs. 

Defined,  §§40-102,  40-120. 
Structures. 

Defined,  §§40-102,  40-120. 
Tourist  related  advertising  sign. 
Defined,  §40-121. 
Agencies. 

Defined,  §40-102. 
Agriculture. 
Farm  operation. 

Defined,  §40-107. 
Relocation  assistance. 
Limit  on  compensation  for  farm 
relocation,  §40-2004. 
American  trucking  association 

settlement  fund,  §40-710. 
Annexation  of  territory. 

General  provisions,  §§40-1614  to 
40-1630. 
Appeals. 
Districts. 
Abandonment,  etc.,  of  highway  by 
commissioners. 
Appeal  from  commissioners' 
actions,  §40-1310. 
Relocation  assistance. 

Review  of  determinations, 
§40-2010. 
Reorganization  of  county  highway 
systems. 
Districts. 
Adjustment  of  borders,  §40-1706. 
Taxation. 
Local  taxes. 
Special  tax  districts. 
Appeal  from  order  of  highway 
district  board  in  special 
district,  §40-809. 
Appropriations. 
Bridges. 
Local  bridge  inspection  account. 
Establishment  and 

administration,  §40-703. 
Budgeting  and  allocation  of  funds, 

§40-714. 
County  road  systems. 
Expenditure  and  applicability  of 
funds,  §40-713. 
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HIGHWAYS  —Cont'd 
Appropriations  —Cont'd 
County  road  systems  —Cont'd 
Transfer  of  sums  allocable  to 
counties. 
Disbursement,  §40-715. 
Districts. 
Apportionment  of  money  of 
highway  districts  with 
counties,  §40-711. 
Expenditure  and  applicability  of 
funds,  §40-713. 
Federally-funded  highway  project 
financing,  powers  of  board  with 
regard  to,  §40-315. 
Garvee,  grant  anticipation  revenue 
vehicle. 
Denned,  §40-108. 
Funds  established,  §40-718. 
Good  faith  of  state  pledged  to 

appropriation,  §40-319. 
Highway  distribution  account. 
Apportionment,  §40-701. 
Tb  local  units  of  government, 
§40-709. 
Budgeting  and  allocation  of  funds, 

§40-714. 
Detachment  of  territory  from 
highway  district  and 
organization  of  new  district. 
Eligibility  of  new  district  for 

apportionment  of  funds  from 
account,  §40-2212. 
Legislative  policy  on  expenditures, 

§40-708. 
Motor  vehicle  registration  money. 

Disposition,  §40-706. 
Municipal  corporations. 
Fiscal  assistance  funds,  §40-712. 
Portion  of  highway  funds  of  city 
paid  to  auditor,  §40-712. 
State  highway  account. 
Disposition  of  money  in  account, 

§40-707. 
Legislative  policy  on  expenditures, 
§40-708. 
Transfer  and  control  of  funds  to 

board,  §40-705. 
Turnpike  project  accounts. 
Established,  §40-704. 
Assent  to  federal  acts,  §40-204. 
Assessments. 

Single  countywide  highway  districts. 
Sidewalks. 
Special  assessments,  §40-1412. 
Taxation. 
Local  taxes,  §§40-801  to  40-827. 


HIGHWAYS  —  Cont'd 
Audits  and  auditors. 

Districts,  §40-1317. 
Local  highway  technical  assistance 
council. 
Fiscal  audits,  §40-2405. 
Automobile  graveyards. 

Defined,  §40-102. 
Beautification  of  highways, 
§§40-1901  to  40-1926. 
Advertising  displays. 

Erecting  and  maintaining, 

§40-1902. 
General  prohibitions,  §40-1911. 
Location,  §40-1910. 
Nuisances. 
Violative  displays  deemed 
nuisance,  §40-1915. 
Ordinances. 
Local  ordinances. 
Effect,  §40-1914. 
Penalties,  §40-1916. 
Permits. 
Application,  §40-1906. 
Bonds,  surety. 
Out  of  state  permittees, 
§40-1908. 
Fees,  §40-1907. 
Issuance,  §40-1907. 
Placing  structure  without  permit 
plate. 
Violation,  §40-1909. 
Revocation,  §40-1925. 
Placing  structure  without  permit 

plate,  §40-1909. 
Prohibitions. 

General  prohibitions,  §40-1911. 
Removal,  §40-1913. 
Off-premises  outdoor  advertising. 
Compensation  required, 
§40-1910A. 
Board. 
Powers  and  duties  of  board, 
§40-313. 
Dumps. 
Nuisances. 

Injunctions,  §40-1926. 
Permits. 
Fee,  §40-1922. 
Renewal,  §40-1922. 
Revocation  of  license  or  permit, 
§40-1925. 
Screening  by  owner,  §40-1922. 
Enforcement  of  provisions,  §40-1925. 
Erecting  and  maintaining  advertising 

displays,  §40-1902. 
General  prohibitions. 
Applicability  to  industrial  or 
commercial  zones,  §40-1912. 
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HIGHWAYS  —Cont'd 
Beautification  of  highways  —Cont'd 

Injunctions. 

Nuisances,  §40-1926. 
Junkyards. 
Licenses. 
Fee,  §40-1920. 
Renewal,  §40-1920. 
Requirements,  §40-1921. 
Revocation,  §40-1925. 
Nuisances,  §40-1919. 
Injunctions,  §40-1926. 
Legislative  intent  and  policy, 

§40-1901. 
Location  of  advertising  displays, 

§40-1910. 
Maintain. 

Defined,  §40-114. 
Misdemeanors,  §40-1916. 
Notice. 
Private  and  public  notices. 
Applicability  of  chapter, 
§40-1904. 
Nuisances. 
Injunctions,  §40-1926. 
Junkyards,  §40-1919. 
Venue,  §40-1926. 
Violations  as  public  nuisances, 
§40-1926. 
Off-premises  outdoor  advertising. 
Defined,  §40-1910A. 
Removal. 
Compensation  required, 
§40-1910A. 
Outdoor  advertising. 
Identification  of  structures, 

§40-1909. 
Licenses. 
Application,  §40-1905. 
Bonds,  surety. 

Out  of  state  licensee,  §40-1908. 
Fees,  §40-1907. 
Issuance,  §40-1907. 
Required,  §40-1905. 
Revocation,  §40-1925. 
Off-premises  outdoor  advertising. 
Defined,  §40-1910A. 
Removal. 
Compensation  required, 
§40-1910A. 
Ordinances. 

Local  ordinances,  §40-1914. 
Placing  structure  without  permit 
plate. 
Violation,  §40-1909. 
Penalties,  §40-1916. 
Place,  §§40-114,  40-117. 


HIGHWAYS  — Cont'd 
Beautification  of  highways  —Cont'd 
Prohibitions. 
General  prohibitions. 
Applicability  to  industrial  or 
commercial  zones,  §40-1912. 
Remedies. 
Cumulative  nature  of  remedies, 
§40-1916. 
Removal  of  displays,  §40-1913. 
Off-premises  outdoor  advertising. 
Compensation  required, 
§40-1910A 
Revocation  of  license  or  permit. 
Hearing,  §40-1925. 
Notice,  §40-1925. 
Tourism. 
Advertising. 
Tourist  related  advertising 
devices,  §40-1901. 
Venue. 
Nuisances,  §40-1926. 
Violative  displays  deemed 
nuisance,  §40-1915. 
Zoning. 

County  zoning  ordinances, 

§40-1903. 
Industrial  or  commercial  zones. 
Applicability  of  provisions, 
§40-1912. 
Bids,  §§40-901  to  40-913. 
Applicability  of  chapter,  §40-901. 
County  road  system. 

Applicability  of  chapter,  §40-901. 
Day  labor. 
Resolution  for  use  of  day  labor, 
§40-913. 

T\\  Citi*!  cts 

Applicability  of  chapter,  §40-901. 
State  highway  system. 

District  bid  prohibited,  §40-903. 
State  highway  within  district. 
Bid  of  district. 
Contract  upon  acceptance, 
§40-903. 
Rejection. 
Materials  or  supplies  purchased  on 

open  market,  §40-913. 
Resolution  for  use  of  day  labor, 
§40-913. 
State  highway  system. 
Advertising  for  bids,  §40-902. 
Challenge  to  lowest  responsible 

bid,  §40-902. 
City  bids. 

Prohibited,  §40-903. 
Construction  manager/general 
contractor  contracts,  §40-905. 
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HIGHWAYS —Cont'd 
Bids  —Cont'd 
State  highway  system  —Cont'd 
County  bids. 

Prohibited,  §40-903. 
Design-build  contracts,  §40-904. 
Districts. 
Bids  prohibited,  §40-903. 
State  highway  within  district. 
Contract  upon  acceptance  of 
bid  of  district,  §40-903. 
Publication  of  notice,  §40-902. 
Requirements  for  bidding,  §40-902. 
Board. 
Appointment,  §40-302. 
Appropriations. 

Good  faith  of  state  pledged  to 

appropriation,  §40-319. 
Transfer  and  control  of  funds  to 
board,  §40-705. 
Authority,  §40-301. 
Beautification  of  highways. 
Powers  and  duties  of  board, 
§40-313. 
Bonds,  surety  of  members,  §40-304. 
Compensation,  §40-306. 
Composition,  §40-302. 
Cooperative  efforts. 

Powers  and  duties,  §40-317. 
County  highways. 
Approval  of  recommendations, 
§40-603. 
Creation,  §40-301. 
Denned,  §40-103. 
Department. 
Board  as  head  of  department, 

§40-501. 
Powers  and  duties,  §40-314. 
Districts. 

Creation  of  districts,  §40-303. 
Elections. 

Political  activities  limited,  §40-318. 
Grounds  for  removal  of  members, 

§40-305. 
Judicial  review  of  decisions,  §40-208. 
Meetings. 

Generally,  §40-308. 
Organizational  meetings,  §40-307. 
Quorum,  §40-308. 
Membership,  §40-302. 
Oath  of  office,  §40-304. 
Office  of  board,  §40-307. 
Officers,  §40-307. 

Political  activities  limited,  §40-318. 
Powers  and  duties. 
Beautification  and  information, 

§40-313. 
Cooperative  efforts,  §40-317. 


HIGHWAYS  —Cont'd 
Board  —Cont'd 
Powers  and  duties  — Cont'd 
Departmental  powers  and  duties, 

§40-314. 
Federally  funded  highway  project 

financing,  §40-315. 
Highway  needs  assessment 
councils. 
Appointment,  §40-317. 
Property,  §40-311. 
Reports,  §40-316. 
Rules  and  regulations,  §40-312. 
State  highway  system,  §40-310. 
Turnpikes,  §40-401. 

Incidental  powers,  §40-403. 
Vested  powers,  §40-309. 
Prohibited  access  highways. 
Commercial  enterprises  prohibited, 

§40-321. 
Connecting  service  highways. 
When  board  may  construct, 
§40-321. 
Property. 

Powers  and  duties,  §40-311. 
Qualifications  of  members,  §40-302. 
Quorum,  §40-308. 
Reimbursement  for  expenses, 

§40-306. 
Removal  of  board  members. 

Grounds,  §40-305. 
Reports. 

Powers  and  duties,  §40-316. 
Residence  of  board  members, 

§40-303. 
Rules  and  regulations. 

Powers  and  duties,  §40-312. 
State  highway  system. 

Powers  and  duties,  §40-310. 
Surveys. 
Right  of  entry  to  make  surveys, 
§40-2301. 
Term  of  office,  §40-303. 
Turnpikes. 
Bond  issues. 
Bonds  of  board  as  turnpike 

authority,  §40-412. 
Power  to  issue  bonds,  §40-411. 
Conflicts  of  interest,  §40-409. 
Feeder  highways. 

Authority  of  board,  §40-404. 
Incidental  powers,  §40-403. 
Projects. 

Powers  of  board,  §40-401. 
Rights  of  entry,  §40-403. 
Tax  exemption,  §40-408. 
Tolls. 
Fixing  and  collecting,  §40-405. 
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HIGHWAYS  —Cont'd 
Board  —Cont'd 

Vested  powers,  §40-309. 
Bond  issues. 
Commissioners. 

Bonds  of  county,  §40-1106. 
County  road  system. 

Bonds  of  county,  §40-1106. 
Districts. 

Consolidation. 
Funding  indebtedness  of  former 
districts,  §40-1517. 
Detachment  of  territory. 
Validity  of  outstanding  bonds  not 
affected,  §40-1611. 
Detachment  of  territory  and 
organization  of  new  district. 
Validity  of  outstanding  bonds  not 
affected,  §40-2210. 
Dissolution. 
Validity  of  outstanding 
obligations,  §40-1818. 
Form  of  bonds,  §40-1104. 
Funding,  §40-1101. 
Security  for  bonds,  §40-1102. 
Draw. 

Denned,  §40-105. 
Election,  §40-1105. 
Notice,  §40-206. 
Federally-funded  highway  project 

financing,  §40-315. 
Form,  §40-1104. 
Funding,  §40-1101. 
GAEVEE,  grant  anticipation  revenue 
vehicle. 
Defined,  §40-108. 
Funds  established,  §40-718. 
Highway  users'  fund  bonds. 
Defined,  §40-109. 
Local  taxes. 
Levies  to  pay  claims  against 
dissolved  or  consolidated 
systems  and  districts, 
§40-825. 
Issuance,  §40-1105. 
Security  for  bonds,  §40-1102. 
Turnpikes. 
Bonds  of  board  as  turnpike 

authority,  §40-412. 
Credit  of  state  not  pledged, 

§40-411. 
Power  to  issue,  §40-411. 
Refunding  bonds,  §40-414. 
Remedies,  §40-407. 
Taxation. 
Exemption  from  taxation, 
§40-408. 
Turnpike  revenue  bonds,  §40-121. 


HIGHWAYS  —Cont'd 
Bonds,  surety. 

Beautification  of  highways. 
Out  of  state  licensee  or  permittee, 
§40-1908. 
Board,  §40-304. 
Department. 

Director,  §40-504. 
Districts. 

Highway  commissioners,  §40-1306. 
Single  countywide  highway  districts. 
Highway  commissioners. 
Officers,  §40-1405. 
Boundaries. 
Districts,  §40-602. 
Change  in  boundaries. 
Joint  highway  district. 
Formation,  §40-1302. 
Bridges. 

Construction  or  repair. 
Director  of  highways,  §40-2322. 
Hearing,  §40-1202. 
Notice  of  hearing,  §40-1202. 
Petition,  §40-1202. 
Districts. 
Dissolution. 
Control  of  bridges  and  highways 
of  dissolved  districts, 
§40-1816. 
Hearings. 

Petition,  §40-1203. 
I.  B.  Perrine  Bridge. 

Designation,  §40-513A. 
Inspection. 
Local  bridge  inspection  account. 
Established  and  administered, 
§40-703. 
Interstate  bridges  on  state  highways. 
Maintenance  and  control, 
§40-1201. 
Maintenance. 
Interstate  bridges  on  state 
highways,  §40-1201. 
Maximum  load. 
Notice. 
Posting,  §40-1206. 
Petitions. 
Hearing. 
Duty  of  highway  commissioners, 
§40-1203. 
Public  use  of  private  dam  or  bridge, 

§40-2303. 
Reports,  §40-1205. 
Single  countywide  highway  districts. 
Dissolved  districts  and  systems. 
Control  of  bridges  and  highways 
in  dissolved  systems  and 
districts,  §40-1412. 
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HIGHWAYS  —Cont'd 
Bridges  —Cont'd 
State  highway  system. 
Interstate  bridges  on  state 
highways. 
Maintenance  and  control, 
§40-1201. 
Taxation. 
Local  taxes. 
Additional  levy  for  joint  local 

highway  jurisdiction  bridges, 
§40-807. 
Traffic  regulations. 
Notice. 

Posting,  §40-1207. 
Penalties,  §40-1207. 
Veterans  memorial  centennial  bridge. 

Established,  §40-513. 
Width  of  highways,  §40-2312. 
Budgets. 

Commissioners  to  budget  and 

allocate  funds,  §40-714. 
Districts. 
Adoption  of  budget. 
Hearing,  §40-1325. 
Notice  of  hearing,  §40-1326. 
Inspection  of  budget. 

Public  inspection,  §40-1327. 
Quorum  of  highway  commissioners 
at  budget  hearing,  §40-1328. 
Cattle. 
Guards. 
Landowner's  right  to  construct 
cattle  guards  across  roads, 
§40-2310. 
Checking  stations. 
Established,  §40-510. 
Penalties. 

Violations  of  provisions,  §40-512. 
Stopping  and  inspection,  §40-511. 
City  highway  system. 
Defined,  §§40-104,  40-120. 
Established,  §40-201. 
Claims. 
Districts. 
Dissolution. 
Provision  for  payment  of  current 
claims,  §40-1812. 
Commissioners. 
Bond  issues. 

Bonds  of  county,  §40-1106. 
County  highway  system. 
Boards. 
Cooperation  of  county  and 
district  boards  with  state, 
§40-615. 
Condemnation  of  rights  of  way, 
§40-606. 


HIGHWAYS  —Cont'd 
Commissioners  — Cont'd 
County  highway  system  —Cont'd 
Conflicts  of  interest,  §40-612. 
County  director  of  highways. 
Appointment,  §40-618. 
Powers  and  duties,  §40-619. 
Dams. 
Contracts  to  use  dams  as 
highways,  §40-609. 
Expenditure  and  applicability  of 

funds,  §40-713. 
Jurisdiction. 

Adjoining  counties,  §40-613. 
Laying  out  of  new  highways, 

§40-605. 
Powers  and  duties  of 

commissioners  as  to  system, 
§40-604. 
Purchase  of  rights  of  way  by 

agreement,  §40-605. 
Recommendation  of  county 

highways  by  commissioners, 
§40-603. 
Record  of  highway  proceedings 

§40-608. 
Repair  of  highways. 

Contracts,  §40-617. 
Reports. 

Condition  of  highways. 
Filing  report  of  condition  of 
highways,  §40-610. 
Financial  condition. 
Publication  of  report  of 
financial  condition, 
§40-611. 
Service  of  process. 
On  chairman  or  clerk  of 

commissioners  of  adjoining 
county,  §40-614. 
Sidewalks  or  side  paths,  §40-616. 
Widening,  changing  or 
straightening  existing 
highways,  §40-605. 
Defined,  §40-104. 
Districts. 
Annexation  of  territory. 
Action  of  county  commissioners, 

§40-1627. 
Certification  by  commissioners  of 
order  approving  annexation, 
§40-1628. 
Appeals  from  commissioner's  use  of 

power,  §40-1310. 
Cooperation  of  county  and  district 

boards  with  state,  §40-615. 
Establishing  districts  by 
commissioners,  §40-601. 
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HIGHWAYS  —Cont'd 
Commissioners  — Cont'd 
Districts  — Cont'd 

Expenditure  and  applicability  of 

funds,  §40-713. 
Judicial  review  of  decisions, 

§40-208. 
Sidewalks  or  side  paths,  §40-616. 
Judicial  review  of  decisions,  §40-208. 
T  oppil  taxes 

Generally,  §§40-801  to  40-827. 
Reorganization  of  county  highway 
systems. 
Election  to  adopt  method  of 
administration,  §40-1702. 
Sidewalks. 
Authority  of  commissioners, 
§40-616. 
Surveys. 
Right  of  entry  to  make  surveys, 
§40-2301. 
Taxation. 

Local  taxes  generally,  §§40-801  to 
40-827. 
Conflict  of  laws. 
Single  countywide  highway  districts. 
Superseding  conflicting  laws, 
§40-1406. 
Conflicts  of  interest. 
County  road  system. 

Commissioners  not  to  have  interest 
in  contract,  §40-612. 
Turnpikes. 
Board,  §40-409. 
Real  property. 
Grants,  §40-409. 
Connecting  service  highways. 

Authority  of  board,  §40-321. 
Construction  and  interpretation. 
Districts. 
Liberal  construction  of  grant  of 
powers  to  districts  and  officers, 
§40-1312. 
Construction  manager/general 

contractor  contracts,  §40-905. 
Construction  of  highways. 
County  highway  system. 

Costs  borne  by  county,  §40-607. 
Information  centers. 

Department  authorized  to 
construct  and  maintain, 
§40-507. 
Sidewalks,  §40-2304. 
State  highway  system. 
Costs  borne  by  state,  §40-320. 
Contracts. 
Bids,  §§40-901  to  40-913. 


HIGHWAYS  —Cont'd 
Contracts  —Cont'd 

Construction  manager/general 

contractor  contracts,  §40-905. 
County  road  system. 
Dams. 

Contracts  to  use  dams  as 
highways,  §40-609. 
Repair  of  highways,  §40-617. 
Design-build  contracts,  §40-904. 
Public  works. 

Bids,  §§40-901  to  40-913. 
Turnpikes. 
Real  property. 
Grants. 
Interest  in  contract  penalized, 
§40-409. 
Controlled-access  facilities. 

Denned,  §40-104. 
Countersignature. 
Warrants  for  payment  of  money, 
§40-1001. 
Counties. 
Highway  distribution  account. 
Apportionment  of  funds  to  local 
units  of  government,  §40-709. 
Single  countywide  highway  districts, 
§§40-1401  to  40-1418. 
County  assessors. 
Taxation. 
Local  taxes. 
Highway  district  taxes,  §40-817. 
County  highway  system. 
Abandonment  and  vacation. 
Procedure,  §40-203. 
Judicial  review,  §40-208. 
Bids. 

Applicability  of  chapter,  §40-901. 
Board. 
Approval  of  recommendations, 
§40-603. 
Bond  issues. 

Bonds  of  county,  §40-1106. 
Commissioners. 
Boards. 

Cooperation  of  county  and 
district  boards  with  state, 
§40-615. 
Condemnation  of  rights  of  way, 

§40-606. 
Conflicts  of  interest,  §40-612. 
County  director  of  highways. 
Appointment,  §40-618. 
Powers  and  duties,  §40-619. 
Dams. 

Contracts  to  use  dams  as 
highways,  §40-609. 
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HIGHWAYS  —Cont'd 
County  highway  system  — Cont'd 
Commissioners  — Cont'd 
Expenditure  and  applicability  of 

funds,  §40-713. 
Jurisdiction. 

Adjoining  counties,  §40-613. 
Laying  out  of  new  highways, 

§40-605. 
Powers  and  duties  of 

commissioners,  §40-604. 
Purchase  of  rights  of  way  by 

agreement,  §40-605. 
Recommendation  of  county 

highways  by  commissioners, 
§40-603. 
Record  of  highway  proceedings, 

§40-608. 
Repair  of  highways. 

Contracts,  §40-617. 
Reports. 
Condition  of  highways. 
Filing  report  of  condition  of 
highways,  §40-610. 
Financial  condition. 
Publication  of  report  of 
financial  condition, 
§40-611. 
Service  of  process. 
On  chairman  or  clerk  of 

commissioners  of  adjoining 
county,  §40-614. 
Sidewalks  or  side  paths,  §40-616. 
Widening,  changing  or 
straightening  existing 
highways,  §40-605. 
Construction. 

Costs  borne  by  county,  §40-607. 
Costs  borne  by  county. 
Exceptions,  §40-607. 
Defined,  §§40-104,  40-109. 
Director  of  highways. 
Appointment  of  county  director  of 

highways,  §40-618. 
Powers  and  duties  of  county 

director  of  highways,  §40-619. 
Districts. 
Apportionment  of  money  of 
highway  districts  with 
counties,  §40-711. 
Established,  §40-201. 
Initial  selection. 

Procedure,  §40-202. 
Maintenance. 

County  to  bear  costs,  §40-607. 
Private  highways. 
Establishment,  §40-2316, 


HIGHWAYS  —Cont'd 
County  highway  system  —Cont'd 
Reorganization  of  county  highway 
systems,  §§40-1701  to  40-1714. 
Rights  of  way. 

Costs  borne  by  county,  §40-607. 
Taxation. 

Local  taxation,  §§40-801  to  40-827. 
Transfer  of  sums  allocable  to 
counties. 
Disbursement,  §40-715. 
Validation. 

Proceedings  to  validate,  §40-203A. 
Judicial  review,  §40-208. 
County  secondary  highways. 

Defined,  §40-104. 
Crossings, 
Railroad  crossings  on  highways. 
Requirements,  §40-2309. 
Culverts. 
Bridges. 
Construction  or  repair,  §40-2322. 
Director  of  highways. 

Construction  or  repair,  §40-2322. 
Requirements,  §40-2321. 
Curbs. 
Standards  for  curb  construction, 
§40-1335. 
Dams. 

County  road  system. 
Contracts  to  use  dams  as 
highways,  §40-609. 
Public  use  of  private  dam  or  bridge, 
§40-2303. 
Dedication. 
Record  and  dedication  of  highways, 
§40-2302. 
Definitions,  §40-109. 
Activities. 

Commercial  or  industrial,  §40-102. 
Advertising. 
Display,  §40-102. 
Outdoor  advertising  business, 

§§40-102,  40-116. 
Signs,  §§40-102,  40-120. 
Structures,  §§40-102,  40-120. 
Tourist  related  advertising  sign, 
§40-121. 
Agencies,  §40-102. 
Agriculture. 

Farm  operations,  §40-107. 
Automobile  graveyards,  §40-102. 
Beautification  of  highways. 
Maintain,  §40-114. 
Place,  §§40-114,  40-117. 
Board,  §40-103. 
Bond  issues. 
Highway  users*  fund  bonds, 
§40-109. 
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HIGHWAYS  —  Cont'd 
Definitions  — Cont'd 
City  system,  §§40-104,  40-120. 
Commissioners,  §40-104. 
Controlled-access  facilities,  §40-104. 
County  highway  system,  §§40-104, 

40-109. 
County  secondary  highways,  §40-104. 
Department,  §40-105. 
Director,  §40-105. 
Districts. 

Highway  district  system,  §40-109. 
Draw,  §40-105. 
Dumps,  §40-105. 
Erect,  §40-106. 
Expenditure,  §40-106. 
Expense  of  the  public,  §40-106. 
Facilities,  §40-107. 
Family,  §40-107. 
Farm  operation,  §40-107. 
Federal  land  rights  of  way,  §40-107. 
Feeder  highway,  §40-107. 
Generally,  §40-101. 
Improved  highways,  §40-110. 
Individuals,  §40-110. 
Information  centers,  §40-110. 
Interchange  areas,  §40-110. 
Interstate  system,  §40-110. 
Junk,  §40-111. 
Junkyards,  §40-111. 
Lawfully  maintained,  §40-113. 
Local  highway  jurisdiction,  §40-113. 
Local  highway  technical  assistance 

council,  §40-113. 
Maintenance,  §40-114. 
Main  traveled  way,  §40-114. 
Mortgages,  §40-114. 
Owners,  §40-116. 
Persons,  §40-117. 
Primary  system,  §40-117. 
Public  highway  agency,  §40-117. 
Public  highways,  §40-117. 
Public  right  of  way,  §40-117. 
Relocation  assistance. 

Average  annual  net  earnings, 
§40-102. 

Business,  §40-103. 

Displaced  persons,  §40-105. 
Safety  rest  areas,  §40-120. 
Signs,  §§40-102,  40-120. 

Tourist  related  advertising  sign, 
§40-121. 
Single  countywide  highway  district, 

§40-120. 
State  highway  system,  §§40-109, 

40-120. 
State  law,  §40-120. 


HIGHWAYS  —Cont'd 
Definitions  — Cont'd 
Iburist  related  advertising  sign, 

§40-121. 
Turnpikes. 
Bond  issues,  §40-121. 
Projects,  §40-121. 
Urban  areas,  §40-122. 
Visible,  §40-123. 
Witness  corner,  §40-124. 
Words  and  phrases  used  in  title, 

§40-101. 
Zoning. 

Commercial  or  industrial  activities, 

§§40-104,  40-110,  40-122. 
Unzoned  commercial  or  industrial 
areas,  §§40-104,  40-110, 
40-122. 
Department. 
Abandonment  or  assuming  control  of 

highway,  §40-203B. 
Advertising. 
Compensation  for  taking  certain 
property,  §40-506. 
Appointment  of  members,  §40-503. 
Board. 
Board  as  head  of  department, 
§40-501. 
Compensation  of  members,  §40-503. 
Denned,  §40-105. 
Director. 
Bonds,  surety,  §40-504. 
Powers  and  duties,  §40-505. 
Employees,  §40-510. 
Stopping  and  inspection  of 
vehicles,  §40-511. 
Established,  §40-501. 
Information  centers. 
Construction  and  maintenance, 
§40-507. 
Offices,  §40-503. 
Ports  of  entry. 

Established,  §40-510. 
Qualifications  of  members,  §40-503. 
REAL  ID  act  of  2005. 
Declaration  of  non-participation  in 
implementation  of  federal  act, 
§40-322. 
State  highway  system. 
Maintenance  of  state  highways, 
§40-502. 
Traffic  safety  commission. 
Created,  §40-508. 
Duties,  §40-509. 
Membership,  §40-508. 
Designation  of  highways. 
Initial  selection  of  county  highway 
and  highway  district  systems, 
§40-202. 
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HIGHWAYS —Cont'd 
Design-build  contracts,  §40-904. 
Director. 
Bonds,  surety,  §40-504. 
Bridges. 
Construction  or  repair  of  bridges, 
§40-2322. 
Denned,  §40-105. 
Powers  and  duties,  §40-505. 
Disabilities,  persons  with. 

Curb  ramps,  §40-1335. 
Ditches. 
Livestock. 
Damage  to  highways  or  ditches  by 
livestock,  §40-2315. 
Draw. 

Denned,  §40-105. 
Dumps. 
Beautification  of  highways. 
Nuisances. 
Injunctions,  §40-1926. 
Denned,  §40-105. 
Permits,  §40-1922. 
Revocation  of  license  or  permit, 
§40-1925. 
Screening  by  owner,  §40-1922. 
Effective  date  of  act. 
Saving  clause  for  acts  and  actions  in 
progress,  §40-205. 
Emergencies. 
Taxation. 
Local  taxes. 
Expenditures  in  emergencies, 
§40-820. 
Eminent  domain. 
Advertising. 

Compensation  for  taking  certain 
property. 
Department  authorized  to  pay, 
§40-506. 
County  road  system. 

Condemnation  of  rights  of  way, 
§40-606. 
Relocation  assistance. 
Computation  of  replacement 
housing  payment  during 
condemnation  proceedings. 
Adjustment  after  judgment, 
§40-2008. 
Damages  unaffected,  §40-2011. 
Encroachments. 
Nuisances, 

Abatement  of  nuisance,  §40-2319. 
Removal. 

County  or  highway  district, 

§40-2319. 
Forfeitures  for  failure  to  remove, 
§40-2319. 


HIGHWAYS  —  Cont'd 
Encroachments  — Cont'd 
Removal  — Cont'd 
Generally,  §40-2319. 
Notice,  §40-2319. 
Expenditures. 
Legislative  policy,  §40-708. 
State  highway  account. 

Legislative  policy,  §40-708. 
Taxation. 
Local  taxes. 
Emergency  expenditures, 
§40-820. 
Facilities. 

Denned,  §40-107. 
Families. 

Denned,  §40-107. 
Farm  operations. 
Denned,  §40-107. 
Federal  land  rights  of  way. 

Defined,  §40-107. 
Feeder  highways. 
Defined,  §40-107. 
Turnpikes. 
Authority  of  board,  §40-404. 
Fees. 
Beautification  of  highways. 
Advertising  displays. 
Permits,  §40-1907. 
Dumps. 

Permits,  §40-1922. 
Junkyards. 

License  fee,  §40-1920. 
Outdoor  advertising. 
Licenses,  §40-1907. 
Vehicle  registration  fee. 

Countywide  highway  district. 
Authorization  for  voters  to 
approve,  §40-1416. 
Fences. 

Removal  offences,  §40-2317. 
Fiscal  assistance  funds. 

Use  of  funds,  §40-712. 
Fiscal  year. 
Districts,  §40-1330. 
Local  highway  technical  assistance 
council,  §40-2404. 
Flooded  roads. 
Abatement  of  flooding  of  highways. 
Court  action  for  abatement, 

§40-2323. 
Right  of  entry,  §40-2323. 
GARVEE. 
Defined,  §40-108. 
Funds  established,  §40-718. 
Gas  corporations. 
Authority  to  lay  gas  mains,  §40-2308. 
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HIGHWAYS  —Cont'd 
Grants. 

GARVEE,  grant  anticipation  revenue 
vehicle. 
Defined,  §40-108. 
Funds  established,  §40-718. 
Turnpikes. 

Real  property  grants,  §40-409. 
Hearings. 
Beautification  of  highways. 
Revocation  of  license  or  permit, 
§40-1925. 
Bridges. 

Construction,  §40-1202. 
Petition. 
Duty  of  highway  commissioners, 
§40-1203. 
Reorganization  of  county  highway 
systems. 
Districts. 
Adjustment  of  borders,  §40-1706. 
Highway  distribution  account. 
Apportionment,  §40-701. 
Funds  to  local  units  of  government, 
§40-709. 
Budgeting  and  allocation  of  funds, 

§40-714. 
Detachment  of  territory  from 
highway  district  and 
organization  of  new  district. 
Eligibility  of  new  district  for 
apportionment  of  funds  from 
account,  §40-2212. 
Highway  district  system. 
Abandonment  and  vacation. 
Procedure,  §40-203. 
Judicial  review,  §40-208. 
Denned,  §40-109. 
Initial  selection. 

Procedure,  §40-202. 
Validation. 

Proceedings  to  validate,  §40-203A. 
Judicial  review,  §40-208. 
Highway  needs  assessment 
councils* 
Appointment  by  board,  §40-317. 
Composition,  §40-317. 
Highway  study  commission. 
Reorganization  of  county  highway 
systems. 
Composition  of  commission, 

§40-1712. 
Meetings,  §40-1713. 
Retention  of  existing  system, 
§40-1713. 


HIGHWAYS  —Cont'd 
Highway  study  commission  — Cont'd 
Reorganization  of  county  highway 
systems  — Cont'd 
Selection  of  option  for  submission. 
Election,  §40-1713. 
Implementation  of  option, 
§40-1713. 
Improvements. 
Districts. 
Local  improvement  districts. 
Creation,  §40-1322. 
Improved  highways. 
Denned,  §40-110. 
Single  countywide  highway  districts. 
Local  improvement  districts. 
Creation,  §40-1414. 
Individuals. 

Denned,  §40-110. 
Information  centers. 
Construction. 
Department  authorized  to 
construct,  §40-507. 
Denned,  §40-110. 
Department. 
Construction  and  maintenance, 
§40-507. 
Maintenance. 
Department  authorized  to 
maintain,  §40-507. 
Injunctions. 
Beautification  of  highways. 

Nuisances,  §40-1926. 
Dumps,  §40-1926. 
Junkyards,  §40-1926. 
Inspections. 
Bridges. 
Local  bridge  inspection  account. 
Administration  and 

establishment,  §40-703. 
Budgets. 
Districts. 
Public  inspection  of  budget, 
§40-1327. 
Interchange  areas. 

Defined,  §40-110. 
Interest. 
Warrants  for  payment  of  money. 
Duties  and  accounts  of  treasurer 
upon  paying  warrants  bearing 
interest,  §40-1006. 
Termination  ten  days  after  call, 
§40-1005. 
Interstate  system. 
Defined,  §40-110. 


707 


INDEX 


HIGHWAYS  —Cont'd 
Judgments. 

Condemnation  proceedings. 
Relocation  assistance. 

Computation  of  replacement 
housing  payment  during 
condemnation  proceedings. 
Adjustment  after  judgment, 
§40-2008. 
Districts. 
Levy  of  taxes  for  payment  of 
judgments,  §40-1308. 
Junk. 

Defined,  §40-111. 
Junkyards. 
Beautification  of  highways. 
Nuisances. 
Injunctions,  §40-1926. 
Defined,  §40-111. 
Licenses. 
Fee,  §40-1920. 
Renewal,  §40-1920. 
Requirements,  §40-1921. 
Revocation,  §40-1925. 
Nuisances. 
Public  nuisances,  §40-1919. 
Jurisdiction. 

County  road  system. 

Commissioners'  jurisdiction  in 
adjoining  counties,  §40-613. 
Labor. 
Bids. 
Day  labor. 
Resolution  for  use  of  day  labor, 
§40-913. 
Landlord  and  tenant. 
Relocation  assistance. 
Lease  or  down  payment  assistance 
to  relocating  tenant,  §40-2005. 
Lawfully  maintained. 

Defined,  §40-113. 
Licenses. 
Junkyards,  §40-1920. 
Requirements,  §40-1921. 
Revocation  of  license,  §40-1925. 
Liens. 
Taxation. 
Local  taxes. 
Collection  of  taxes,  §40-826. 
Limitation  of  actions. 
Districts. 
Annexation  of  territory. 
Contesting  proceedings, 
§40-1623. 
Dissolution. 
Limitation  on  new  proceedings 
for  dissolution,  §40-1817. 


HIGHWAYS  —Cont'd 
Livestock. 
Damage  to  highways  or  ditches  by 

livestock,  §40-2315. 
Passageways  for  stock. 

Requirements,  §40-2314. 
Trails. 
Laying  out,  §40-2313. 
Penalties,  §40-2313. 
Rules  and  regulations,  §40-2313. 
Local  highway  technical  assistance 
council,  §§40-2401  to  40-2405. 
Administrator,  §40-2402. 
Audits. 

Fiscal  audits,  §40-2405. 
Creation,  §40-2401. 
Defined,  §40-113. 
Deposit  and  disbursement  of  funds, 

§40-717. 
Fiscal  year,  §40-2404. 
Meetings,  §40-2402. 
Members,  §40-2401. 
Officers. 

Election,  §40-2402. 
Offices. 

Location,  §40-2402. 
Personnel,  §40-2402. 
Powers,  §40-2403. 
Reports. 

Annual  report,  §40-2404. 
Status,  §40-2401. 
Local  improvement  districts. 
Creation,  §40-1322. 
Single  countywide  highway  districts. 
Creation,  §40-1414. 
Local  option  election. 

Reorganization  of  county  highway 
districts. 
General  provisions,  §§40-1701  to 
40-1714. 
Local  taxes,  §§40-801  to  40-827. 
Mail. 

Warrants  for  payment  of  money. 
Notice  to  be  mailed,  §40-1004. 
Maintenance. 
Bridges. 
Interstate  bridges  on  state 
highways,  §40-1201. 
County  highway  system. 

County  to  bear  costs,  §40-607. 
Defined,  §40-114. 
Information  centers. 
Department  authorized  to 
maintain,  §40-507. 
Nongovernmental  entity. 
Authorization  and  compensation 
for  maintenance  of  public 
highways,  §40-2324. 
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HIGHWAYS  —Cont'd 
Maintenance  — Cont'd 
State  highway  system. 
Department  to  maintain,  §40-502. 
Main  traveled  way. 

Defined,  §40-114. 
Misdemeanors. 
Beautification  of  highways,  §40-1916. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 
Mortgages. 

Defined,  §40-114. 
Motor  vehicles. 
Registration  fees. 
Disposition  of  motor  vehicle 

registration  money,  §40-706. 
Stopping  and  inspection. 
Department  employees,  §40-511. 
Municipal  corporations. 
City  highway  system. 

Established,  §40-201. 
City  system. 

Defined,  §§40-104,  40-120. 
Fiscal  assistance  funds,  §40-712. 
Highway  distribution  account. 
Apportionment  of  funds  to  local 
governments,  §40-709. 
Single  countywide  highway  districts. 
Dissolved  systems  or  districts. 
Disposition  of  balance  of  funds. 
No  funds  to  city  within 
district,  §40-1413. 
Highway  powers  of  cities  in 

counties  abolished,  §40-1406. 
Responsibility  of  districts  within 

cities,  §40-1415. 
Urban  renewal  projects. 
Final  decision  on  urban  renewal 
projects,  §40-1415. 
Taxation. 

Local  taxation,  §§40-801  to  40-827. 
Urban  areas. 

Defined,  §40-122. 
Nongovernmental  entity. 
Authorization  and  compensation  for 
maintenance  of  public  highways, 
§40-2324. 
Nonresidents. 

Beautification  of  highways. 
Bonds,  surety. 

Out  of  state  licensee  or 
permittee,  §40-1908. 
North  Idaho  medal  of  honor 
highway. 
State  highway  3  designated, 
§40-513D. 


HIGHWAYS  —  Cont'd 
Notice. 

Beautification  of  highways. 
Private  and  public  notices. 
Applicability  of  chapter, 
§40-1904. 
Revocation  of  license  or  permit, 
§40-1925. 
Bridges. 

Construction,  §40-1202. 
Maximum  load. 

Posting,  §40-1206. 
Traffic  regulations,  §40-1207. 
County  road  system. 
Service  of  notice  on  chairman  or 
clerk  of  commissioners  of 
adjoining  county,  §40-614. 
Publication  of  notice,  §40-206. 
Reorganization  of  county  highway 
systems. 
Districts. 
Adjustment  of  borders. 
Notice  of  hearing,  §40-1706. 
Single  countywide  highway  districts. 
Dissolution  of  existing  districts  and 
systems. 
Expense  of  notice  and  dissolution 
proceedings,  §40-1408. 
Election  to  establish,  §40-1402. 
Taxation. 
Local  taxes. 
Districts. 
Election  to  increase  levy, 
§40-819. 
Warrants  for  payment  of  money. 
Call  upon  nonpayment. 

Notice  of  call,  §40-1003. 
Mailing,  §40-1004. 
Nuisances. 

Beautification  of  highways. 
Advertising  displays. 
Violative  displays  deemed 
nuisance,  §40-1915. 
Injunctions,  §40-1926. 
Junkyards,  §40-1919. 
Encroachments. 

Abatement,  §40-2319. 
Junkyards. 

Public  nuisances,  §40-1919. 
Oaths. 
Board. 

Oath  of  office,  §40-304. 
Districts. 
Director,  §40-1319. 
Highway  commissioners, 
§§40-1303,  40-1306. 
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HIGHWAYS  —Cont'd 
Orders. 
Taxation. 
Local  taxes. 
Adoption  by  commissioners, 
§40-814. 
Ordinances. 
Beautification  of  highways. 
County  zoning  ordinances, 

§40-1903. 
Effect  of  local  ordinances, 
§40-1914. 
Outdoor  advertising. 
Beautification  of  highways. 
General  provisions,  §§40-1901  to 
40-1926. 
Outdoor  advertising  business. 
Defined,  §40-116. 
Owners. 

Defined,  §40-116. 
Penalties. 
Beautification  of  highways,  §40-1916. 
Bridges. 

Traffic  regulations,  §40-1207. 
Livestock. 

Trails  for  livestock,  §40-2313. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 
Signs. 

Defacing  or  destroying,  §40-2311. 
Taxation. 
Local  taxes. 
Districts. 
Limitation  on  levies,  §40-818. 
Trees  and  timber. 
Felling  tree  into  highway, 
§40-2306. 
Violations  of  title,  §40-207. 
Permits. 
Beautification  of  highways. 
Advertising  displays. 
Application,  §40-1906. 
Bonds,  surety. 
Out  of  state  permittees, 
§40-1408. 
Fees,  §40-1907. 
Issuance  of  permit,  §40-1907. 
Placing  structure  without  permit 

plate,  §40-1909. 
Revocation  of  permit,  §40-1925. 
Dumps,  §40-1922. 

Revocation  of  permit,  §40-1925. 
Revocation  for  violation,  §40-1925. 
Personal  property. 
Board. 
Powers  and  duties,  §40-311. 


HIGHWAYS  —Cont'd 
Personal  property  —  Cont'd 
Districts. 
Consolidation. 
Property  and  money  of  former 
districts. 
Delivery  to  consolidated 
district,  §40-1515. 
Title  to  property,  §40-1313. 
Persons. 

Defined,  §40-117. 
Petitions. 
Bridges,  §40-1203. 
Turning  highways  across  private 
lands,  §40-2318. 
Plats. 

Right-of-way  plats,  §40-209. 
Policy  of  state,  §40-201. 
Ports  of  entry. 
Established,  §40-510. 
Penalties. 

Violations  of  provisions,  §40-512. 
Stopping  and  inspection,  §40-511. 
Prescription. 

Highway  established  by,  §40-203. 
Primary  system. 
Defined,  §40-117. 
Private  highways. 

Establishment,  §40-2316. 
Private  lands. 
Turning  highways  across  private 
lands,  §40-2318. 
Prohibited  access  highways. 
Board. 
Commercial  enterprises  prohibited, 

§40-321. 
Connecting  service  highways. 
When  board  may  construct, 
§40-321. 
Commercial  enterprises  on 
prohibited. 
Exceptions,  §40-321. 
Property. 
Board. 
Powers  and  duties,  §40-311. 
Property  taxes. 

Local  taxes,  §§40-801  to  40-827. 
Public  and  private  utility  services. 
Coordinated  relocation  policies  for 
utility  facilities,  §40-210. 
Publication. 
Bids. 

State  highway  system,  §40-902. 
County  road  system. 
Report  of  financial  condition, 
§40-611. 
Districts. 
Consolidation. 
Election,  §40-1507. 
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HIGHWAYS  —Cont'd 
Publication  —Cont'd 

Notice,  §40-206. 
Public  highway  agency. 

Defined,  §40-117. 
Public  highways. 
Defined,  §40-117. 
Turnpikes. 

Relocation  of  public  highways, 
§40-403. 
Public  right  of  way. 

Abandonment  and  vacation,  §40-203. 

Judicial  review,  §40-208. 
Defined,  §40-117. 
Designation,  §40-202. 
Federal  land  rights  of  way,  §40-204A. 
Federal  land  rights-of-way. 

Defined,  §40-107. 
Validation,  §40-203A. 
Judicial  review,  §40-208. 
Public  utilities. 
Coordinated  relocation  policies  for 

utility  facilities,  §40-210. 
Utility  defined,  §40-122. 
Public  works. 
Contracts. 
Bids,  §§40-901  to  40-913. 
Purple  Heart  trail. 

Designation,  §40-513C. 
Railroads. 
Crossings. 

Requirements,  §40-2309. 
Tracks. 

Corporations  may  lay  tracks, 
§40-2308. 
Real  property. 
Board. 

Powers  and  duties,  §40-311. 
Districts. 
Consolidation. 
Property  and  money  of  former 
districts. 
Delivery  to  consolidated 
district,  §40-1515. 
Title  to  property,  §40-1313. 
Title. 
Public  acquires  fee  simple  title, 
§40-2302. 
Turnpikes. 

Grants,  §40-409. 
Recordation,  §40-2302. 

Highway  right-of-way  plat,  §40-209. 
Selection  of  county  highway  and 
highway  district  systems, 
§40-202, 
Records. 

County  road  system. 

Record  of  highway  proceedings, 
§40-608. 


HIGHWAYS  —Cont'd 
Records  —Cont'd 
Districts. 

Board  of  commissioners. 

Record  books,  §40-1336. 
Classification  and  retention  of 

records,  §40-1337. 
Open  to  the  public,  §40-1306C. 
Regional  public  transportation 

authority,  §§40-2101  to  40-2114. 
Relocation  assistance. 
Advisory  assistance. 

Authorization  of  agencies  to  give, 

§40-2002. 
Local  relocation  advisory 

assistance  offices,  §40-2003. 
Advisory  services. 
Authorization  of  agencies  to  offer, 
§40-2002. 
Aid  for  persons  displaced  by  public 
programs. 
Legislative  finding,  §40-2001. 
Appeals. 

Review  of  determinations, 
§40-2010. 
Attorney's  fees,  §40-2013. 
Average  annual  net  earnings. 

Defined,  §40-102. 
Business. 

Defined,  §40-103. 
Business  relocations. 

Limit  on  compensation,  §40-2004. 
Costs,  §40-2013. 
Displaced  persons. 
Defined,  §40-105. 
Eminent  domain. 
Computation  of  replacement 
housing  payment  during 
proceedings. 
Adjustment  after  judgment, 
§40-2008. 
Damages  unaffected,  §40-2011. 
Expenses. 

Compensation  options,  §40-2004. 
Limit  of  compensation  for  business 
or  farm  relocations,  §40-2004. 
Miscellaneous  expenses. 
Compensation,  §40-2007. 
Farm  relocations. 

Limit  of  compensation,  §40-2004. 
Federal  uniform  relocation  assistance 

act,  §40-2012. 
Housing  replacement  as  last  resort, 
§40-2006. 
Computation  of  payment  during 
condemnation  proceedings, 
§40-2008. 
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HIGHWAYS  —Cont'd 
Relocation  assistance  — Cont'd 
Income  tax. 

Payments  not  income,  §40-2009. 
Legislative  findings. 
Aid  for  persons  displaced  by  public 
programs,  §40-2001. 
Local  relocation  advisory  assistance 

offices,  §40-2003. 
Miscellaneous  expenses. 
Compensation  for  miscellaneous 
expenses,  §40-2007. 
Payments  not  income,  §40-2009. 
Purchase  assistance  to  relocating 

owner-occupant,  §40-2005. 
Replacement  housing. 
Computation  of  payment  during 
condemnation  proceedings, 
§40-2008. 
Last  resort,  §40-2006. 
Review  of  determinations,  §40-2010. 
Tenants. 

Lease  or  downpayment  assistance 
to  relocating  tenant,  §40-2005. 
Remedies. 
Beautification  of  highways. 

Cumulative  remedies,  §40-1916. 
Turnpikes. 
Bond  issues,  §40-407. 
Removal  of  off-premises  outdoor 
advertising. 
Definitions,  §40-1910A. 
Reorganization  of  county  highway 
systems. 
Administration . 
Method. 
Election  to  adopt. 
Subsequent  elections, 
§40-1703. 
Administration  method. 
Election  to  adopt,  §40-1702. 
Highway  study  commission  to 
select  option  for  submission 
to  election,  §40-1713. 
Commissioners. 
Election  to  adopt  method  of 
administration,  §40-1702. 
Countywide  election  to  adopt  method 
of  administration. 
Subsequent  elections,  §40-1703. 
Districts. 
Adjustment  of  borders. 
Appeals,  §40-1706. 
Decision  of  commissioners, 

§40-1706. 
Hearing,  §40-1706. 
Notice,  §40-1706. 


HIGHWAYS  —Cont'd 
Reorganization  of  county  highway 

systems  —Cont'd 
Districts  — Cont'd 
Dissolution  of  district  in  existence 
at  time  of  option  election. 
Disposition  of  property  and 
obligations  of  dissolved 
district  and  county  road 
departments,  §40-1709. 
Inventory  and  financial 
statement  of  dissolved 
district,  §40-1709. 
Economic  workability  required, 

§40-1704. 
Election  to  adopt  method  of 

administration,  §40-1702. 
Highway  commissioners. 
Appointment,  terms  and  election, 
§40-1705. 
Inventory  and  financial  statements 
of  dissolved  district,  §40-1709. 
Organization  of  countywide 

highway  districts,  §40-1705. 
Elections. 

Countywide  election  to  adopt 
method  of  administration. 
Highway  study  commission  to 
select  option  to  submit  to 
voters  for  election,  §40-1713. 
Procedure,  §40-1702. 
Subsequent  elections,  §40-1703. 
Expenses  of  election,  §40-1714. 
Highway  study  commission. 
Composition,  §40-1712. 
Established,  §40-1712. 
Meetings,  §40-1713. 
Retention  of  existing  system, 

§40-1713. 
Selection  of  option  for  submission. 
Election,  §40-1713. 
Implementation  of  option, 
§40-1713. 
Legislative  intent,  §40-1701. 
Single  countywide  highway  districts. 
Election  to  adopt  method  of 

administration,  §40-1702. 
Highway  commissioners. 

General  provisions,  §40-1705. 
Organization  of  countywide 

highway  districts,  §40-1705. 
Reports. 
Board. 

Powers  and  duties,  §40-316. 
Bridges,  §40-1205. 
County  road  system. 
Filing  report  of  condition  of 
highways,  §40-610. 
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HIGHWAYS  —Cont'd 
Reports  —Cont'd 

County  road  system  —Cont'd 
Publication  of  report  of  financial 
condition,  §40-611. 
Districts, 

Annual  report,  §40-1316. 
Local  highway  technical  assistance 
council. 
Annual  report,  §40-2404. 
Turnpikes. 
Real  property. 
Grants,  §40-409. 
Right  of  entry. 
Surveys. 
Right  of  entry  to  make  surveys, 
§40-2301. 
Rights  of  way. 

County  highway  system  costs, 

§40-607. 
Federal  land  rights  of  way,  §40-204A. 

Defined,  §40-107. 
Plats,  §40-209. 
Public  right  of  way. 
Abandonment  and  vacation, 
§40-203. 
Judicial  review,  §40-208. 
Defined,  §40-117. 
Designation,  §40-202. 
Validation,  §40-203A. 
Judicial  review,  §40-208. 
State  highway  system. 
Costs  borne  by  state,  §40-320. 
Rules  and  regulations. 
Board. 
Powers  and  duties,  §40-312. 
Safety  rest  areas. 
Defined,  §40-120. 
Selection  of  county  highway  and 
highway  district  systems. 
Initial  selection. 
Procedure,  §40-202. 
Service  of  process. 
County  road  system. 
Notice  served  on  chairman  or  clerk 
of  commissioners  of  adjoining 
county,  §40-614. 
Sidewalks. 
Commissioners. 
Authority  of  commissioners, 
§40-616. 
Construction  of  sidewalks,  §40-2304. 
Districts. 
Authority  of  commissioners, 
§40-616. 
Single  countywide  highway  districts. 
Assessments. 

Special  assessments,  §40-1412. 


HIGHWAYS  —Cont'd 
Signatures. 
Warrants  for  payment  of  money. 
Countersignature,  §40-1001. 
Signs. 
Advertising  signs. 

Defined,  §40-102. 
Beautification  of  highways. 

General  provisions,  §§40-1901  to 
40-1926. 
Defacing  or  destroying. 

Penalty,  §40-2311. 
Defined,  §§40-102,  40-120. 
Tourist  related  advertising  sign. 
Defined,  §40-121. 
State  highway  account. 
Appropriation  of  money  in  account, 

§40-707. 
Established,  §40-702. 
Expenditures. 
Legislative  policy,  §40-708. 
State  highway  system. 
Bids. 

Advertising  for  bids,  §40-902. 
City  bids. 

Prohibited,  §40-903. 
Construction  manager/general 

contractor  contracts,  §40-905. 
County  bids. 

Prohibited,  §40-903. 
Design-build  contracts,  §40-904. 
Districts . 
Bids  prohibited,  §40-903. 
State  highway  within  district. 
Contract  upon  acceptance  of 
bid  of  district,  §40-903. 
Publication  of  notice,  §40-902. 
Requirements  for  bidding,  §40-902. 
Board. 

Powers  and  duties,  §40-310. 
Bridges. 
Interstate  bridges  on  state 
highways. 
Maintenance  and  control, 
§40-1201. 
Construction. 
Costs  borne  by  state,  §40-320. 
Exceptions,  §40-320. 
Construction  manager/general 

contractor  contracts,  §40-905. 
Defined,  §§40-109,  40-120. 
Department. 
Maintenance  of  state  highways, 
§40-502. 
Design-build  contracts,  §40-904. 
Established,  §40-201. 
Maintenance. 
Department  to  maintain,  §40-502. 
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HIGHWAYS  —Cont'd 
State  highway  system  —Cont'd 
Rights  of  way. 
Costs  borne  by  state,  §40-320. 
State  law. 

Defined,  §40-120. 
Stu  Dopf  memorial  highway. 

Designation,  §40-513B. 
Surveys  and  surveyors. 
Right  of  entry  to  make  surveys, 
§40-2301. 
Taxation. 
Local  taxes,  §§40-801  to  40-827. 
Applicability  of  general  laws, 

§40-806. 
Assessments. 

Levies  to  pay  claims  against 
dissolved  or  consolidated 
systems  and  districts, 
§40-825. 
Market  value. 
Assessor  to  furnish  market 
value  for  assessment 
purposes,  §40-802. 
Bridges. 
Joint  local  highway  jurisdiction 
bridges. 
Additional  levy,  §40-807. 
Claims  against  dissolved  or 
consolidated  systems  in 
districts. 
Levies  to  pay,  §40-825. 
Collection. 
Disposition  upon  collection, 

§40-826. 
Special  tax  districts,  §40-812. 
Commissioners. 
Authority  and  procedure  for  levy, 

§40-801. 
Resolutions  and  orders  adopted 
by  commissioners,  §40-814. 
Consolidated  systems. 
Levies  to  pay  claims  against, 
§40-825. 
County  assessors. 

Highway  district  taxes,  §40-817. 
County  officials. 
Collection  of  tax,  §40-803. 
Liability,  §40-804. 
Payment  of  money  to  district, 
§40-805. 
Detached  territory. 
Order  determining 
apportionment  of 
indebtedness,  §40-822. 
Special  levy,  §40-822. 
Disposition  upon  collection, 
§40-826. 


HIGHWAYS  —Cont'd 
Taxation  — Cont'd 
Local  taxes  — Cont'd 
Dissolved  districts. 

Computation  and  payment  of 
indebtedness  of  dissolved 
district  situated  in  two  or 
more  counties,  §40-824. 
Districts. 
Annexation  of  territory. 

Effect  of  annexation,  §40-1622. 
Imposition  of  tax  on  annexed 
area  for  outstanding 
obligations,  §40-1629. 
Consolidated  systems  or 
districts,  §40-1513. 
Levies  to  pay  claims  against, 
§40-825. 
Detached  territory  subject  to 
county  levies,  §40-1610. 
Dissolved  districts. 
Levies  to  pay  claims  against, 
§40-825. 
Dissolved  district  situated  in  two 
or  more  counties. 
Computation  and  payment  of 
indebtedness,  §40-824. 
Division. 
Levy  to  pay  indebtedness  upon 
division,  §40-823. 
Duties  of  county  assessor, 

§40-817. 
Election  to  increase  levy. 

Notice,  §40-819. 
Levies. 

Limitation  on  levies,  §40-818. 
Purposes  for  which  authorized  to 

levy  taxes,  §40-1308. 
Treasurer  of  highway  district. 
Duties,  §40-821. 
Division  of  district. 
Levy  to  pay  indebtedness  upon 
division,  §40-823. 
Emergencies. 
Expenditures  in  emergencies, 
§40-820. 
Estimate. 

Exceptions,  §40-815. 
General  taxation  laws  applicable, 

§40-806. 
Highway  users'  fund  bonds. 
Issuance  of  new  bonds  upon  levy 
to  pay  claims  against 
dissolved  or  consolidated 
systems  and  districts, 
§40-825. 
Indebtedness  in  excess  of  express 
provisions. 
Exceptions,  §40-816. 
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HIGHWAYS  —Cont'd 
Taxation  —Cont'd 
Local  taxes  — Cont'd 

Indebtedness  in  excess  of  express 
provisions  — Cont'd 
Prohibition,  §40-816. 
Levies. 
Assessor  to  furnish  market  value 
for  assessment  purposes. 
Board  to  make  levy,  §40-802. 
Authority,  §40-801. 
Detached  territory,  §40-822. 
Division  of  district. 
Levy  to  pay  indebtedness  upon 
division,  §40-823. 
Estimate  and  levy  of  tax. 

Exception,  §40-815. 
Highway  district  taxes. 

Election  to  increase,  §40-819. 
Limitation,  §40-818. 
Joint  local  highway  jurisdiction 
bridges. 
Additional  tax  levy,  §40-807. 
Payment  of  claims  against 
dissolved  or  consolidated 
systems  and  districts, 
§40-825. 
Procedure,  §40-801. 
Special  levy,  §40-822. 
Special  tax  districts,  §40-810. 
Limitations,  §40-811. 
Liability. 

County  officials,  §40-804. 
Special  tax  districts. 

Liability  for  general  taxes, 
§40-813. 
Liens,  §40-826. 
Orders  adopted  by  commissioners, 

§40-814. 
Payment. 

To  district,  §40-805. 
Penalties. 

Highway  district  taxes. 
Limitation  on  levies,  §40-818. 
Resolutions. 
Adoption  by  commissioners, 
§40-814. 
Special  tax  districts. 
Appeal  from  order  of  highway 
district  board  in  special  tax 
districts,  §40-809. 
Apportionment  of  costs,  §40-808. 
Bond  issues. 
Levies  for  bonds  in  special  tax 
districts,  §40-1103. 
Collection,  §40-812. 
Creation,  §40-808. 


HIGHWAYS  —Cont'd 
Taxation  —Cont'd 
Local  taxes  — Cont'd 

Special  tax  districts  — Cont'd 
Levy,  §40-810. 

Limitations,  §40-811. 
Liability  of  districts  for  general 
taxes,  §40-813. 
Treasurer  of  highway  district. 

Duties,  §40-821. 
Vehicle  registration  fees. 
Authorization  for  voters  to 
approve,  §40-827. 
Turnpikes. 
Exemption  from  taxes,  §40-408. 
Title. 

Fee  simple  title. 
Public  acquires  fee  simple  title, 
§40-2302. 
Tolls. 
Turnpikes. 

Fixing  and  collecting,  §40-405. 
Use  of  tolls,  §40-410. 
Tourism. 
Advertising. 

Tourist  related  advertising  sign. 
Defined,  §40-121. 
Beautification  of  highways. 

Tourist  related  advertising  devices, 
§40-1901. 
Tracks. 
Railroad  corporations  may  lay  tracks, 
§40-2308. 
Traffic  regulations. 
Bridges,  §40-1207. 
Traffic  safety  commission. 
Creation,  §40-508. 
Duties,  §40-509. 
Membership,  §40-508. 
Trees  and  timber. 

Felling  tree  into  highway. 

Penalty,  §40-2306. 
Removal  of  fallen  trees,  §40-2307. 
Trusts  and  trustees. 
Turnpikes. 

Trust  agreement,  §40-413. 
Trust  funds,  §40-406. 
Turning  highways  across  private 

lands,  §40-2318. 
Turnpikes. 
Board. 
Bond  issues. 
Bonds  of  board  as  turnpike 

authority,  §40-412. 
Power  to  issue  bonds,  §40-411. 
Conflicts  of  interest,  §40-409. 
Feeder  highways. 
Authority  of  board,  §40-404. 
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HIGHWAYS  —Cont'd 
Turnpikes  — Cont'd 
Board  —Cont'd 
Incidental  powers,  §40-403. 
Projects. 

Powers  of  board,  §40-401. 
Rights  of  entry,  §40-403. 
Tax  exemption,  §40-408. 
Tolls. 
Fixing  and  collecting,  §40-405. 
Bond  issues. 
Bonds  of  board  as  turnpike 

authority,  §40-412. 
Credit  of  state  not  pledged, 

§40-411. 
Power  to  issue,  §40-411. 
Refunding  bonds,  §40-414. 
Remedies,  §40-407. 
Taxation. 
Exemption  from  taxation, 
§40-408. 
Turnpike  revenue  bonds,  §40-121. 
Feeder  highways. 

Authority  of  board,  §40-404. 
Grade  separations,  §40-403. 
Identification  of  turnpike  projects, 

§40-402. 
Projects. 
Accounts. 

Establishment,  §40-704. 
Board  empowered  to  construct, 

maintain,  etc.,  §40-401. 
Identification  of  projects,  §40-402. 
Tax  exemption,  §40-408. 
Public  highways. 
Relocation  of  public  highways, 
§40-403. 
Real  property. 
Grants. 
Authorized,  §40-409. 
Conflicts  of  interest. 
Penalty,  §40-409. 
Report,  §40-409. 
Refunding  bonds,  §40-414. 
Relocation  of  public  highways, 
§40-403. 
Rights  of  entry,  §40-403, 
Tax  exemption  on  turnpike  projects, 

§40-408. 
Tolls. 
Fixing  and  collecting,  §40-405. 
Use  of  tolls,  §40-410. 
Trust  agreement,  §40-413. 
Trust  funds. 
Money  received  related  to  turnpike 
projects  to  be  put  into  trust 
fund,  §40-406. 


HIGHWAYS  —Cont'd 
United  States. 

Assent  to  federal  acts,  §40-204. 
Urban  areas. 

Defined,  §40-122. 
Urban  renewal. 
Single  countywide  highway  districts. 
Final  decision  on  urban  renewal 
projects,  §40-1415. 
Utilities. 
Coordinated  relocation  policies  for 

utility  facilities,  §40-210. 
Defined,  §40-122. 
Validation. 

County  or  highway  district  systems. 
Proceedings  to  validate,  §40-203A. 
Judicial  review,  §40-208. 
Vehicle  registration  fee. 
Countywide  highway  district. 
Authorization  for  voters  to 
approve,  §40-1416. 
Venue. 

Beautification  of  highways. 
Nuisances,  §40-1926. 
Violations. 

Penalties,  §40-207. 
Visible. 

Defined,  §40-123. 
Warrants  for  payment  of  money. 
Call  for  nonpayment,  §40-1002. 
Interest  ceases  ten  days  after  call, 

§40-1005. 
Notice,  §40-1003. 
Countersignature,  §40-1001. 
Districts. 
Detachment  of  territory. 
Validity  of  warrants  not  affected, 
§40-1611. 
Dissolution. 
Validity  of  outstanding 
obligations,  §40-1818. 
Drawing,  §40-1001. 
Interest. 
Duties  and  accounts  of  treasurer 
upon  paying  warrant  bearing 
interest,  §40-1006. 
Termination  ten  days  after  call, 
§40-1005. 
Nonpayment. 
Call,  §40-1002. 
Interest  ceases  ten  days  after 

call,  §40-1005. 
Notice,  §40-1003. 
Notice. 
Call,  §40-1003. 
Mailing,  §40-1004. 
Payment  of  warrant,  §40-1001. 
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HIGHWAYS  —Cont'd 

Water  and  canal  corporations. 

Authority  to  lay  water  mains, 
§40-2308. 
Water  supply  and  waterworks. 
Corporations  may  lay  water  mains, 
§40-2308. 
Width  of  highways. 

Requirements,  §40-2312. 
Withdrawal  of  public  highway 
status. 
County  and  highway  district 
systems. 
Procedure,  §40-203. 
Judicial  review,  §40-208. 
Zoning. 

Beautification  of  highways. 
County  zoning  ordinances, 

§40-1903. 
Industrial  or  commercial  zones. 
Applicability  of  prohibitions  to 
industrial  or  commercial 
zones,  §40-1912. 
Commercial  or  industrial  activities. 
Defined,  §§40-104?  40-110,  40-122. 
Unzoned  commercial  or  industrial 
areas. 
Denned,  §§40-104,  40-110,  40-122. 

HOGS. 

Local  option  swine  facilities  siting 
act,  §§39-7901  to  39-7916. 

HOMEMAKEES. 
Displaced  homemakers. 

Equal  opportunity,  §§39-5001  to 
39-5009. 

HOSPITALS. 
Abandoned  children. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Clean  indoor  air  act. 
Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 
Consent  to  treatment. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 


HOTELS,  INNS  AND  OTHER 
TRANSIENT  LODGING 
PLACES. 
Clean  indoor  air  act. 
Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

HOUSEHOLD  WASTE. 

Solid  waste  disposal  facilities. 

Defined,  §39-7403. 

Generally,  §§39-7401  to  39-7421. 

HOUSING  AND  FINANCE 

ASSOCIATION. 
Highway  project  financing. 
Idaho  transportation  board, 
agreements  with,  §40-315. 

HUSBAND  AND  WIFE. 
Artificial  insemination. 

Rights  of  donor,  child  and  husband, 
§39-5405. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 

39-6317. 
Project  grants,  §§39-5201  to  39-5213. 
Health  care  directives  and  consent 
to  treatment. 
Who  may  consent  for  others, 
§39-4504. 


I.  B.  PERRINE  BRIDGE. 
Designation,  §40-5 13 A. 

IDAHO  CHILDHOOD 

IMMUNIZATION  POLICY 
COMMISSION,  §39-4805. 

IDAHO  COMMONSENSE 

CONSUMPTION  ACT,  §§39-8701 
to  39-8706. 

IDAHO  CONRAD  J-l  VISA  WAIVER 

AND  NATIONAL  INTEREST 
WAIVER  PROGRAMS,  §§39-6101 
to  39-6118. 

IDAHO  DEVELOPMENTAL 

DISABILITIES  SERVICES  AND 
FACILITIES  ACT  OF  1978, 
§§39-4601  to  39-4608. 

IDAHO  HAZARDOUS  SUBSTANCE 

RESPONSE  ACT. 
General  provisions,  §§39-7101  to 

39-7115. 
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IDAHO  HEALTH  FREEDOM  ACT, 

§§39-9001  to  39-9004. 

IDAHO  HEALTH  PLANNING  ACT. 
General  provisions,  §§39-4901  to 
39-4904. 

IDAHO  LAND  REMEDIATION  ACT, 
§§39-7201  to  39-7211. 

IDAHO  RURAL  HEALTH  CARE 

ACCESS  PROGRAM,  §§39-5901 
to  39-5913. 

IDAHO  SAFE  HAVEN  ACT, 
§§39-8201  to  39-8207. 

IDAHO  UNDERGROUND 

STORAGE  TANK  ACT,  §§39-8801 
to  39-8812. 

IDAHO  UNIFORM  SCHOOL 
BUILDING  SAFETY  ACT, 
§§39-8001  to  39-8012. 

IDENTIFICATION  CARDS. 
REAL  ID  act  of  2005. 

Declaration  of  non-participation  in 
implementation  of  federal  act, 
§40-322. 

IMMUNITIES. 

Adult  abuse,  exploitation  and 
neglect. 
Reporting,  §39-5303. 
Hazardous  substance  emergencies. 
Persons  rendering  assistance  relating 
to  hazardous  substance 
incidents,  §39-7113. 
Health  care  directives  and  consent 
to  treatment. 
Health  care  directive  registry. 
Decision  as  to  whether  to  request 

information,  §39-4513. 
Secretary  of  state,  §39-4515. 
Physician  orders  for  scope  of 
treatment  (POST). 
Immunity  for  carrying  out, 
§39-4513. 
Revoked  directive,  failure  to  act 

upon,  §39-4511. 
Who  may  consent  for  others, 
§39-4504. 
Physicians  and  surgeons. 
Freedom  of  conscience  for  health  care 
professionals. 
Declining  to  provide  health  care 
services  violating  professional's 
conscience,  §39-4513. 
Safe  haven  act. 
Peace  officer  or  other  person  taking 
child  into  protective  custody, 
§39-8204. 


IMMUNITIES  —Cont'd 
Safe  haven  act  — Cont'd 
Safe  haven  to  which  child  delivered, 
§39-8203. 
Volunteer  health  care  provider 
immunity,  §§39-7701  to  39-7705. 

IMMUNIZATION. 
Administration  of  required 

immunization. 
Frequency  and  manner,  §39-4801. 
Confidentiality  of  information. 

Immunization  registry,  §39-4803. 
Education. 
Required  immunization  of  school  age 
child,  §39-4801. 
Endangering  life  or  health  of  child. 
Exemptions  from  immunization 
requirement,  §39-4802. 
Exemptions,  §39-4801. 
Frequency  of  administration  of 
required  immunization, 
§39-4801. 
Idaho  childhood  immunization 
policy  commission,  §39-4805. 
Manner  of  administration  of 
required  immunization, 
§39-4801. 
Notification  to  parent  or  guardian, 

§39-4804. 
Registry,  §39-4803. 
Religion. 
Exemptions  from  immunization 
requirement,  §39-4802. 
Required,  §39-4801. 

IMPROVEMENTS. 
Highways. 
Improved  highways. 
Denned,  §40-110. 
Local  improvement  districts. 
Creation,  §§40-1322,  40-1414. 

INCAPACITATED  PERSONS. 
Developmental  disabilities. 

Family  support  and  in-home 

assistance,  §§39-5100  to  39-5106. 

Services  and  facilities,  §§39-4601  to 
39-4608. 

INDIVIDUAL  MANDATE. 
Health  freedom  act,  §§39-9001  to 
39-9004. 

INDOOR  SHOPPING  MALLS. 
Smoking  in  indoor  shopping  malls. 

Indoor  shopping  mall  denned, 

§39-5502. 
Prohibitions  and  exceptions, 

§39-5503. 
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INDUSTRIAL  SOLID  WASTE. 
Solid  waste  disposal  facilities. 

Defined,  §39-7403. 

Generally,  §§39-7401  to  39-7421. 

INERT  WASTE. 

Solid  waste  disposal  facilities. 

Defined,  §39-7403. 

Generally,  §§39-7401  to  39-7421. 

INFRACTIONS. 

Clean  indoor  air  act  violations. 

Employer  knowingly  or  intentionally 
permitting  smoking,  §39-5506. 

Person  refusing  to  extinguish  smoke 
or  leave  premises,  §39-5507. 

INJUNCTIONS. 
Cigarette  ignition  propensity 
reduction. 

Penalties  for  noncompliance, 
§39-8906. 
Elevator  safety  code  act. 
Operation  without  certificate  to 
operate,  §39-8612. 
Genetic  testing  privacy,  §39-8304. 
Highways. 
Beautification  of  highways. 

Nuisances,  §40-1926. 
Dumps,  §40-1926. 
Junkyards,  §40-1926. 
School  building  safety,  §39-8009. 
Tobacco  master  settlement 
agreement. 
Remedies  under  complementary  act, 
§39-8406. 

INSEMINATION. 

Artificial  insemination  of  humans, 

§§39-5401  to  39-5408. 

INSPECTIONS. 
Cigarette  ignition  propensity 
reduction. 

Inspection  of  cigarettes  by  state  tax 
commission,  §39-8907. 
Elevator  safety  code  act. 
Performed  by  qualified  elevator 

inspector,  §39-8607. 
Prior  to  issuance  of  certificate  to 

operate,  §39-8611. 
Random  on-site  inspection,  §39-8613. 
Reports,  §39-8618. 
Standards,  §39-8615. 
Highways. 
Bridges. 
Local  bridge  inspection  account. 
Administration  and 

establishment,  §40-703. 


INSPECTIONS  —Cont'd 
Highways  — Cont'd 
Districts. 
Budgets. 

Public  inspection  of  budget, 
§40-1327. 
Motor  vehicles. 

Ports  of  entry  or  checking  stations, 
§40-511. 
School  building  safety. 

Administrator,  §39-8008. 
Solid  waste. 

Disposal  facilities,  §39-7419. 
Underground  storage  tanks, 
§39-8808. 

INSURANCE. 

Advance  health  care  directives. 

Life  insurance,  effect  on,  §39-4514. 
Health  care,  advance  directives. 
Life  insurance,  effect  on,  §39-4514. 
Health  coverage. 
Health  freedom  act,  §§39-9001  to 
39-9004. 
Highway  districts. 

Levy  of  taxes  for  comprehensive 
insurance. 
Power  of  district,  §40-1308. 

INTELLECTUAL  DISABILITY, 

PERSONS  WITH. 
Adult  abuse,  exploitation  and 

neglect,  §§39-5301  to  39-5312. 

INTEREST. 
Highways. 
Warrants  for  payment  of  money. 
Duties  and  accounts  of  treasurer 
upon  paying  warrants  bearing 
interest,  §40-1006. 
Termination  ten  days  after  call, 
§40-1005. 

INTERNET. 
Tobacco. 

Prevention  of  minors'  access  to 
tobacco. 
Delivery  sale  requirements, 
§§39-5714  to  39-5718. 
Underground  storage  tank 
database,  §39-8810. 

INTERSTATE  COMPACTS. 
Adoption. 

Interstate  compact  on  adoption  and 

medical  assistance,  §§39-7501  to 

39-7505. 

INTERSTATE  ENFORCEMENT  OF 
DOMESTIC  VIOLENCE 
PROTECTION  ORDERS, 
§39-6306A. 
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INVESTIGATIONS. 
Adult  abuse,  exploitation  and 
neglect,  §39-5305. 

INVESTMENTS. 

Coeur  d'Alene  river  basin 

environmental  improvement. 

Bond  issues. 
Legal  investments,  §39-8112. 
Drinking  water  loan  account, 

§39-7603. 


J-l  VISA  WAIVER  AND  NATIONAL 
INTEREST  WAIVER 
PROGRAMS,  §§39-6101  to 
39-6118. 

JUDGMENTS. 
Highways. 
Districts. 
Levy  of  taxes  for  payment  of 
judgments,  §40-1308. 
Relocation  assistance. 
Condemnation  proceedings. 
Computation  of  replacement 
housing  payment  during 
condemnation  proceedings. 
Adjustment  after  judgment, 
§40-2008. 

JUNKYARDS. 
Highways. 
Beautification  of  highways. 
Nuisances. 
Injunctions,  §40-1926. 
Denned,  §40-111. 
Licenses. 
Fee,  §40-1920. 
Renewal,  §40-1920. 
Requirements,  §40-1921. 
Revocation,  §40-1925. 
Nuisances. 
Public  nuisances,  §40-1919. 
Injunctions,  §40-1926. 

JURISDICTION. 
Highways. 
County  road  system. 
Commissioners'  jurisdiction  in 
adjoining  counties,  §40-613. 
Districts. 
Dissolution. 
Location  of  district  in  two  or 
more  counties. 
Jurisdiction  of  property  of 
dissolved  district, 
§40-1815. 
Highway  commissioners,  §40-1311. 


JURISDICTION  —Cont'd 
Highways  —Cont'd 
Districts  — Cont'd 
Included  territory,  §40-1324. 


LABELS. 

Cigarette  ignition  propensity 
reduction. 

Marking  of  packages,  §39-8905. 

LABOR  AND  EMPLOYMENT 

RELATIONS. 
Clean  indoor  air  act. 
Smoking  in  public  places. 
Employee  breakroom  exception, 

§39-5503. 
Employer  denned,  §39-5502. 
Person  refusing  to  extinguish 
smoke  or  leave  premises, 
§39-5507. 
Prohibition,  exceptions,  §39-5503. 
Genetic  testing  privacy,  §§39-8301 

to  39-8304. 
Highways. 
Bids. 
Day  labor. 
Resolution  for  use  of  day  labor, 
§40-913. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Employee  breakroom  exception, 

§39-5503. 
Employer  denned,  §39-5502. 
Person  refusing  to  extinguish 
smoke  or  leave  premises, 
§39-5507. 
Prohibition,  exceptions,  §39-5503. 

LANDLORD  AND  TENANT. 
Highways. 
Relocation  assistance. 
Lease  or  down  payment  assistance 
to  relocating  tenant,  §40-2005. 

LAND  REMEDIATION,  §§39-7201  to 

39-7211. 
Adoption  of  rules,  §39-7210. 
Application,  §39-7204. 
Certificate  of  completion,  §39-7207. 
Community  reinvestment  rebates, 

§39-7211. 
Covenants. 

Covenant  not  to  sue,  §39-7207. 
Definitions,  §39-7203. 
Eligible  property  owner. 

Community  reinvestment  rebates, 
§39-7211. 
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LAND  REMEDIATION  —Cont'd 
Eligible  property  owner  —Cont'd 

Defined,  §39-7203. 
Evaluation,  §39-7206. 
Failure  to  comply  with  agreement. 

Recision,  §39-7208. 
Hazardous  substance* 

Denned,  §39-7203. 
Idaho  community  reinvestment 

pilot  initiative  fund,  §39-7211. 
Legislative  findings,  §39-7202. 
Lender  liabilities,  §39-7209. 
Participation,  §39-7204. 
Person. 

Denned,  §39-7203. 
Petroleum. 

Defined,  §39-7203. 
Policy,  §39-7202. 
Proposed  work  plans,  §39-7205. 
Qualifying  remediation  costs. 

Defined,  §39-7203. 

Financial  assistance,  §39-7211. 
Recision,  §39-7208. 
Release. 

Defined,  §39-7203. 
Remediation. 

Defined,  §39-7203. 
Review,  §39-7206. 
Rules,  §39-7210. 
Security  interests. 

Lender  liability,  §39-7209. 
Short  title,  §39-7201. 
Site. 

Defined,  §39-7203. 
Technical  professional. 

Defined,  §39-7203. 
Title  of  act,  §39-7201. 
Work  plans,  §39-7205. 

LAW  ENFORCEMENT  OFFICERS. 
Domestic  violence  crime 
prevention. 

Powers  and  duties,  §39-6316. 
Protection  order. 
Designation  of  appropriate  law 

enforcement  agency,  §39-6309. 
Record. 
Law  enforcement 

telecommunications  system, 
§39-6311. 
Transmittal  to  law  enforcement 
agency,  §39-6311. 
Training,  §39-6316. 
Misdemeanors. 
Ports  of  entry  or  checking  stations. 
Violations,  §40-512. 

LEAD  ACID  BATTERIES,  §§39-7001 

to  39-7004. 
Denned,  §39-7001. 


LEAD  ACID  BATTERIES  —Cont'd 
Disposal,  §39-7002. 
Improper  disposal. 
Penalty,  §39-7004. 
Fees. 

Sale  of  batteries,  §39-7003. 
Incineration. 

Prohibited,  §39-7002. 
Landfills. 
Disposal  in  landfills. 
Prohibited,  §39-7002. 
Notice. 

Sale  of  batteries. 
Posting  of  notice  concerning 
disposal,  §39-7003. 
Penalties. 

Violations  of  provisions,  §39-7004. 
Sales. 
Fee,  §39-7003. 

Notice  concerning  disposal  of 
batteries. 
Posting  by  seller,  §39-7003. 
Requirements,  §39-7003. 

LIABILITY. 

Hazardous  substance  emergencies. 

Law  governing  liability  of  responsible 

persons,  §39-7107. 
Persons  rendering  assistance  relating 
to  hazardous  substance 
incidents. 
Limitation  on  liability,  §39-7113. 
Release  of  hazardous  substance, 
§39-7111. 
Highways. 
Taxation. 
Local  taxes. 

Special  tax  districts. 
Liability  for  general  taxes, 
§40-813. 
Personal  assistance  services, 

§39-5608. 
Taxation. 
Local  taxes. 
County  officials,  §40-804. 

LIBRARIES. 

Clean  indoor  air  act. 

Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

LICENSES  AND  PERMITS. 
Elevator  safety  code  act. 
Installation  permits,  §39-8608. 
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LICENSES  AND  PERMITS  —Cont'd 
Highways. 
Beautification  of  highways. 
Outdoor  advertising  generally, 
§§40-1901  to  40-1926. 
Solid  waste  disposal. 
Research,  development  and 
demonstration  permits, 
§39-7421. 

LIENS, 
Highways. 
Taxation. 
Local  taxes. 
Collection  of  taxes,  §40-826. 

LIFE  INSURANCE. 

Advance  health  care  directives. 

Life  insurance,  effect  on,  §39-4514. 
Health  care,  advance  directives. 

Life  insurance,  effect  on,  §39-4514. 

LIFE  SUPPORT  SYSTEMS. 
Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

LIMITATION  OF  ACTIONS. 
Highway  districts. 

Annexation  of  territory. 

Contesting  proceedings,  §40-1623. 
Highways. 
Districts. 
Dissolution. 
Limitation  on  new  proceedings 
for  dissolution,  §40-1817. 

LIMITED  PARTNERSHIPS. 
Cigarette  ignition  propensity 
reduction. 

Penalties  for  noncompliance, 
§39-8906. 

LIMOUSINES. 
Clean  indoor  air  act. 

Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 

LIVESTOCK. 
Highways. 
Damage  to  highways  or  ditches  by 

livestock,  §40-2315. 
Passageways  for  stock. 

Requirements,  §40-2314. 
Trails. 
Laying  out,  §40-2313. 
Penalties,  §40-2313. 
Rules  and  regulations,  §40-2313. 


LIVING  WILLS. 

Health  care  directives  and  consent 

to  treatment,  §§39-4501  to 

39-4515. 

LOANS. 

Drinking  water. 
Public  drinking  water  system  loans, 
§§39-7601  to  39-7605. 
Public  drinking  water  system 
loans,  §§39-7601  to  39-7605. 
Water  supply  and  waterworks. 
Public  drinking  water  system  loans, 
§§39-7601  to  39-7605. 

LOCAL  GOVERNMENT,, 
Clean  indoor  air  act. 
Smoking  in  public  place, 

publicly-owned  building  or  office 
or  public  meeting. 
Local  ordinances  not  prohibited, 
§39-5511. 
Elevator  safety  code. 
Local  codes  or  enforcement  programs. 
Prohibition,  §39-8604. 
Smoking  in  public  place, 

publicly-owned  building  or 
office  or  public  meeting. 
Clean  indoor  air  act. 
Local  ordinances  not  prohibited, 
§39-5511. 
Solid  waste. 
Disposal  facilities. 
Authority  regarding  solid  waste, 
§39-7405. 

LOCAL  HIGHWAY  TECHNICAL 

ASSISTANCE  COUNCIL, 
§§40-2401  to  40-2405. 

LOCAL  OPTION. 
Highways. 

Reorganization  of  county  highway 
systems,  §§40-1701  to  40-1714. 
LOCAL  OPTION  SWINE 

FACILITIES  SITING  ACT, 
§§39-7901  to  39-7916. 

M 

MAIL. 
Highways. 

Warrants  for  payment  of  money. 
Notice  to  be  mailed,  §40-1004. 
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MALICE. 

Adult  abuse,  exploitation  and 
neglect. 

Report  or  allegation  in  bad  faith, 
with  malice  or  knowing  it  to  be 
false. 
Damages,  §39-5303. 

MALLS. 

Smoking  in  indoor  shopping  malls. 

Indoor  shopping  mall  denned, 

§39-5502. 
Prohibitions  and  exceptions, 

§39-5503. 

MAPS  AND  PLATS. 
Highways. 
Right-of-way  plats,  §40-209. 

MATERIAL  LIFTS. 
Elevator  safety  code,  §§39-8601  to 
39-8623. 

MEDAL  OF  HONOR. 
North  Idaho  medal  of  honor 
highway,  §40-5 13D. 

MEDICAL  ASSISTANCE. 
Adoption. 

Interstate  compact  on  adoption  and 

medical  assistance,  §§39-7501  to 

39-7505. 

MEDICAL  CLINICS. 
Volunteer  health  care  provider 
immunity. 

Generally,  §§39-7701  to  39-7705. 

MEDICAL  CONSENT  AND 
NATURAL  DEATH  ACT. 

Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 

MEDICAL  DIRECTIVES. 
Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 

39-4515. 

MEDICAL  FACILITIES. 
Developmental  disabilities  services 
and  facilities,  §§39-4601  to 

39-4608. 

MEDICAL  RECORDS. 

Genetic  testing  privacy,  §§39-8301 

to  39-8304. 

MEETINGS. 

Clean  indoor  air  act. 

Smoking  in  public  meeting. 

Prohibition,  exceptions,  §39-5503. 
Public  meeting  defined,  §39-5502. 


MENTALLY  ILL. 
Adult  abuse,  exploitation  and 
neglect. 

Generally,  §§39-5301  to  39-5312. 

MERCY  KILLING. 
Advance  directives. 

Assisted  suicide  not  made  legal, 
§39-4514. 

MIDWIVES. 
Nurses, 

Certified  nurse-midwives. 
Safe  haven  act. 
Defined  as  safe  haven,  §39-8202. 
Safe  haven  act. 
Nurse-midwives  defined  as  safe 
haven,  §39-8202. 

MILITARY  AFFAIRS. 
Military  division. 

Hazardous  substance  emergencies. 
Defined,  §39-7103. 
Powers  and  duties,  §39-7104. 

Cost  recovery,  §39-7112. 
Private  emergency  response  plans. 
Approval,  §39-7114. 

MISDEMEANORS. 
Adult  abuse. 

Reporting  duty  violations,  §39-5303. 
Artificial  insemination,  §39-5407. 
Bridge  restrictions,  §40-1207. 
Elder  abuse. 

Reporting  duty  violations,  §39-5303. 
Elevator  safety  code  act. 
Discontinue  operation  order 

violation,  §39-8613. 
Violations  generally,  §39-8619. 
Health  care  directives  and  consent 
to  treatment. 
Blood  testing  without  consent. 
Disclosure  of  results,  §39-4505. 
Highways. 
Advertising  violations,  §40-1916. 
Beautification  of  highways,  §40-1916. 
Bond  security. 

District  office  violations,  §40-1102. 
Bridge  restrictions. 

Violations,  §40-1207. 
Commissioners,  conflicts  of  interest, 

§40-612. 
Facility  destruction  or  defacement, 

§40-2311. 
Generally,  §40-207. 
Livestock  damage,  §40-2315. 
Livestock  driving  violations, 

§40-2311. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 
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MISDEMEANORS  —Cont'd 
Highways  —Cont'd 
Sign  destruction  or  defacement, 

§40-2311. 
Tax  levy  limitations,  §40-818. 
Insemination,  artificial,  §39-5407. 
Law  enforcement  officers. 
Ports  of  entry  or  checking  stations, 
§40-512. 
Minors. 
Tobacco  usage  by  minors,  §§39-5703, 
39-5709. 
Protection  order  violations, 

§39-6312. 
School  building  safety. 
Removal  of  posted  notice  or  order, 
§39-8011. 
Tobacco. 
Usage  by  minors,  §§39-5703, 
39-5709. 
Weights  and  measures. 
Motor  vehicles. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 

MISSING  CHILDREN. 
Safe  haven  act. 
Missing  child  investigation,  §39-8205. 

MORTGAGES. 
Highways. 
Denned,  §40-114. 

MOTOR  VEHICLE 

REGISTRATION. 
Fees. 
Highways. 
Disposition  of  motor  vehicle 

registration  money,  §40-706. 

MOTOR  VEHICLES. 
Counties. 
Registration. 
Fees. 
Authorization  for  voters  to 
approve,  §40-827. 
Definitions. 
Tires. 
Waste  tire  disposal,  §39-6501. 
Fines  and  other  penalties. 
Tires. 
Waste  tire  disposal. 
Violations  of  provisions, 
§39-6507. 
Inspections. 
Ports  of  entry  or  checking  stations, 
§40-511. 
Misdemeanors. 

Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 


MOTOR  VEHICLES  —Cont'd 
Tires. 
Definitions. 

Waste  tire  disposal,  §39-6501. 
Penalties. 
Waste  tire  disposal. 
Violations  of  provisions, 
§39-6507. 
Waste  tire  disposal,  §§39-6501  to 
39-6508. 
Definitions,  §39-6501. 
Financial  assurance. 

Owners  of  storage  site,  §39-6502. 
Improper  disposal. 

Penalty,  §39-6507. 
Landfills. 

Disposal  in,  §39-6503. 
Methods,  §39-6503. 
Penalties. 
Violations  of  provisions, 
§39-6507. 
Prohibited  acts,  §39-6505. 
Purpose  of  provisions,  §39-6508. 
Recycling  and  reuse  of  waste  tires, 

§39-6506. 
Storage  sites,  §39-6502. 
Transport  of  waste  tires,  §39-6504. 
Volume  of  tires,  calculation, 
§39-6503. 
Transportation  department. 
REAL  ID  act  of  2005. 
Declaration  of  non-participation  in 
implementation  of  federal  act, 
§40-322. 
Waste  tire  disposal,  §§39-6501  to 

39-6508. 
Weight  of  vehicles. 
Ports  of  entry  or  checking  stations. 
Established,  §40-510. 
Misdemeanor,  §40-512. 
Penalties,  §40-512. 
Stopping  and  inspection,  §40-511. 
MOVING  WALKS. 
Elevator  safety  code,  §§39-8601  to 
39-8623. 

MUNICIPAL  CORPORATIONS. 
Clean  indoor  air  act. 
Smoking  in  public  place, 

publicly-owned  building  or  office 
or  public  meeting. 
Local  ordinances  not  prohibited, 
§39-5511. 
Elevator  safety  code. 

Local  codes  or  enforcement  programs. 
Prohibition,  §39-8604. 
Highways. 
Taxation. 

Local  taxes,  §§40-801  to  40-827. 
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MUNICIPAL  CORPORATIONS 

—Cont'd 
Smoking  in  public  place, 

publicly-owned  building  or 
office  or  public  meeting. 
Clean  indoor  air  act. 

Local  ordinances  not  prohibited, 
§39-5511. 

MUSEUMS. 

Clean  indoor  air  act. 

Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 


N 


NAMES. 

Regional  public  transportation 

authority,  §40-2105. 

NATIONAL  INTEREST  WAIVER 
PROGRAM,  §§39-6101  to  39-6118. 

NATURAL  DEATH. 
Aged  persons. 

Elderly  abuse,  exploitation  and 
neglect. 
Effect  of  actions  taken  pursuant  to 
the  natural  death  act, 
§39-5311. 
Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 

NEGLECT  OF  ELDERLY 

PERSONS,  §§39-5301  to  39-5312. 

NEWBORNS. 

Safe  haven  act,  §§39-8201  to  39-8207. 

NONRESIDENTS. 
Highways. 
Beautification  of  highways. 
Bonds,  surety. 
Out  of  state  licensee  or 
permittee,  §40-1908. 

NOTICE. 

Artificial  insemination. 

Consent. 
Filing  and  notice  requirements, 
§39-5403. 
Big  Payette  lake  water  quality. 

Lake  management  plan,  §39-6611. 
Hazardous  substance  emergencies. 
Release. 
Notification  required,  §39-7108. 
Hazardous  waste  facilities  siting 
plan. 
Hearings,  §39-5806. 


NOTICE  —Cont'd 
Highways. 

Beautification  of  highways. 
Private  and  public  notices. 
Applicability  of  chapter, 
§40-1904. 
Revocation  of  license  or  permit, 
§40-1925. 
Bridges. 
Construction,  §40-1202. 
Maximum  load. 

Posting,  §40-1206. 
Traffic  regulations,  §40-1207. 
County  road  system. 
Service  of  notice  on  chairman  or 
clerk  of  commissioners  of 
adjoining  county,  §40-614. 
Districts. 

Annexation  of  territory. 
Notice  of  hearing  on  petition, 
§40-1617. 
Budgets. 
Adoption  of  budget. 
Hearing,  §40-1326. 
Consolidation. 
Election. 
Publication  and  contents  of 
notice,  §40-1507. 
Hearing,  §40-1503. 
Publication  of  notice,  §40-1504. 
Detachment  of  territory. 
Elections,  §40-1606. 
Hearing  and  petition,  §40-1604. 
Detachment  of  territory  and 
organization  of  new  district. 
Hearing  upon  petition,  §40-2204. 
Dissolution. 
Election,  §40-1806. 
Petition  and  hearing,  §40-1804. 
Publication  of  notice,  §40-206. 
Reorganization  of  county  highway 
systems. 
Districts. 
Adjustment  of  borders. 
Notice  of  hearing,  §40-1706. 
Single  countywide  highway  districts. 
Dissolution  of  existing  districts  and 
systems. 
Expense  of  notice  and  dissolution 
proceedings,  §40-1408. 
Election  to  establish,  §40-1402. 
Taxation. 
Local  taxes. 
Districts. 
Election  to  increase  levy, 
§40-819. 
Warrants  for  payment  of  money. 
Call  upon  nonpayment. 
Notice  of  call,  §40-1003. 
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NOTICE  —Cont'd 
Highways  —Cont'd 
Warrants  for  payment  of  money 
—Cont'd 
Mailing,  §40-1004. 
Lead  acid  batteries. 
Sale  of  batteries. 
Posting  of  notice  concerning 
disposal,  §39-7003. 
Safe  haven  act. 

Parent  rights  claims,  §39-8206. 
School  building  safety. 
Notice  of  violations,  §39-8008. 
Removal  of  notice  or  order  posted. 
Misdemeanor,  §39-8011. 
Small  claims. 
Swine  facilities  citing. 
Applications,  §39-7910. 
Solid  waste  disposal  facilities. 
Municipal  landfill  designs,  §39-7411. 

NUISANCES. 
Highways. 
Beautification  of  highways. 
Advertising  displays. 
Violative  displays  deemed 
nuisance,  §40-1915. 
Junkyards,  §40-1919. 
Encroachments. 

Abatement,  §40-2319. 
Junkyards. 

Public  nuisances,  §40-1919. 
NURSES. 

Abandoned  children. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Volunteer  health  care  provider 

immunity,  §§39-7701  to  39-7705. 
NURSING  HOMES. 
Clean  indoor  air  act. 
Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

O 

OATHS. 
Highways. 

Board. 
Oath  of  office,  §40-304. 


OATHS  —Cont'd 
Highways  —Cont'd 
Districts. 
Director,  §40-1319. 
Highway  commissioners, 
§§40-1303,  40-1306. 
OBESITY. 

Commonsense  consumption  act. 
Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions, 
§§39-8701  to  39-8706. 

OIL  AND  GAS. 
Land  remediation  generally, 
§§39-7201  to  39-7211. 

OIL  SPILLS. 

Land  remediation,  §§39-7201  to 
39-7211. 

OPTOMETRISTS. 

Volunteer  health  care  provider 

immunity,  §§39-7701  to  39-7705. 
ORDERS. 
Domestic  violence. 
Protection  orders. 
Crime  prevention  generally, 
§§39-6301  to  39-6317. 
Do  not  resuscitate  orders. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
Genetic  testing  privacy  act. 
Compelling  disclosure  of  private 
genetic  information,  §39-8303. 
Highway  districts. 
Annexation  of  territory. 
Order  of  annexation,  §40-1620. 
Filing  certified  copies  of  order, 
§40-1621. 
Highways. 
Districts. 
Consolidation. 
Election,  §40-1505. 
Hearing,  §40-1503. 
Order  for  consolidation, 
§40-1511. 
Detachment  of  territory. 
Election,  §40-1605. 
Hearing  on  petition,  §40-1603. 
Order  declaring  territory 
detached,  §40-1608. 
Dissolution. 
Election,  §40-1805. 
Order  of  dissolution,  §40-1809. 
Petition. 
Hearing  upon  petition, 
§40-1803. 
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ORDERS  —Cont'd 
Highways  —Cont'd 
Taxation. 
Local  taxes. 
Adoption  by  commissioners, 
§40-814. 
Protective  orders. 
Domestic  violence. 
Crime  prevention  generally, 
§§39-6301  to  39-6317. 

ORDINANCES. 
Highways. 

Beautification  of  highways. 
County  zoning  ordinances, 

§40-1903. 
Effect  of  local  ordinances, 
§40-1914. 
Tobacco  usage  by  minors. 
Prevention  of  minors'  access  to 
tobacco,  §39-5713. 

OUTDOOR  ADVERTISING. 
Highways. 

Beautification  of  highways, 
§§40-1901  to  40-1926. 


PARENT  AND  CHILD. 
Artificial  insemination. 

Rights  of  donor,  child  and  husband, 
§39-5405. 
Consent. 
Health  care  directives  and  consent  to 
treatment. 
Who  may  consent  for  others, 
§39-4504. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 

39-6317 
Project  grants,  §§39-5201  to  39-5213. 
Health  care  directives  and  consent 
to  treatment. 
Who  may  consent  for  others, 
§39-4504. 
Immunization. 

Notification  to  parent  or  guardian, 
§39-4804. 
Termination  of  parent-child 
relationship. 
Safe  haven  act. 
Petition  filed  by  department, 
§39-8205. 

PARTNERSHIPS. 
Cigarette  ignition  propensity 
reduction. 

Penalties  for  noncompliance, 
§39-8906. 


PEND  OREILLE  LAKE. 

Lake  Pend  Oreille,  Pend  Oreille 

River,  Priest  Lake  and  Priest 

River  commission. 

Creation,  §39-8501. 
Duties,  §39-8503. 
Fund,  §39-8504. 
Membership,  §39-8502. 

PEND  OREILLE  RIVER. 

Lake  Pend  Oreille,  Pend  Oreille 

River,  Priest  Lake  and  Priest 

River  commission. 

Creation,  §39-8501. 
Duties,  §39-8503. 
Fund,  §39-8504. 
Membership,  §39-8502. 

PERSONAL  ASSISTANCE 

SERVICES,  §§39-5601  to  39-5609. 
Criminal  background  checks, 

§39-5604. 
Definitions,  §39-5602. 
Director. 

Standards  for  provision  of  services, 
§39-5603. 
Health  tests  or  screening,  §39-5604. 
Legislative  intent,  §39-5601. 
Liability,  §39-5608. 
Oversight  committee,  §39-5609. 
Standards  for  provision  of  services, 

§39-5603. 
Training  of  personal  assistants, 

§39-5605. 

PERSONAL  PROPERTY. 
Highways. 
Board. 

Powers  and  duties,  §40-311. 
Districts. 

Consolidation. 
Property  and  money  of  former 
districts. 
Delivery  to  consolidated 
district,  §40-1515. 
Title  to  property,  §40-1313. 

PETROLEUM. 

Land  remediation  generally, 

§§39-7201  to  39-7211. 

PHYSICIAN  ORDERS  FOR  SCOPE 

OF  TREATMENT  (POST). 
Adherence  protocol,  §39-45 12B. 
Duties  of  attending  physician, 

§39-45 12  A. 
Immunity  for  carrying  out, 

§39-4513. 
Inquiry  as  to  whether  patient  has 

completed  form,  §39-4512C. 
Portability,  §39-4514. 
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PHYSICIAN  ORDERS  FOR  SCOPE 
OF  TREATMENT  (POST) 
—Cont'd 

Requirements,  §39-45 12A. 

Revocation,  §39-4511. 

When  appropriate,  §39-45 12 A. 

Withdrawal  of  noncomplying 
physician,  §39-4513. 

PHYSICIANS  AND  SURGEONS. 
Abandoned  children. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Artificial  insemination. 
Performed  only  by  physician, 
§39-5402. 
Conrad  J-l  visa  waiver  program, 

§§39-6101  to  39-6118. 
Foreign  trained  physicians. 
Location  in  health  workforce 
shortage  communities. 
Visa  waiver  programs,  §§39-6101 
to  39-6118. 
Freedom  of  conscience  for  health 

care  professionals,  §39-4513. 
Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 
National  interest  waiver  program, 

§§39-6101  to  39-6118. 
Physician's  assistant. 
Volunteer  health  care  provider 

immunity,  §§39-7701  to  39-7705. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Volunteer  health  care  provider 
immunity,  §§39-7701  to  39-7705. 

PHYSICIANS'  ASSISTANTS. 
Safe  haven  act. 
Emergency  custody  of  abandoned 
child,  §§39-8201  to  39-8207. 
Volunteer  health  care  provider 
immunity,  §§39-7701  to  39-7705. 

PLANNING. 
Health. 

Idaho  health  planning  act,  §§39-4901 
to  39-4904. 

PLATFORM  LIFTS. 
Elevator  safety  code,  §§39-8601  to 
39-8623. 

PLATS  AND  MAPS. 
Highways. 
Right-of-way  plats,  §40-209. 


PLEADINGS. 

Commonsense  consumption  act. 

Exception  to  liability  limitation. 
Complaints,  pleading 

requirements,  §39-8705. 

POLLUTION. 

Land  remediation,  §§39-7201  to 
39-7211. 

POPULAR  NAMES  AND  SHORT 

TITLES. 
Adult  abuse,  neglect  and 

exploitation  act,  §§39-5301  to 

39-5312. 
Basin  environmental  improvement 

act,  §§39-8101  to  39-8115. 
Brownfields. 
Land  remediation,  §§39-7201  to 
39-7211. 
Clean  indoor  air  act,  §§39-5501  to 

39-5511. 
Commonsense  consumption  act, 

§§39-8701  to  39-8706. 
Conrad  J-l  visa  waiver  and 

national  interest  waiver 

programs,  §§39-6101  to  39-6118. 
Death  with  dignity. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
Developmental  disabilities  family 

support  and  in-home  assistance 

act,  §§39-5100  to  39-5106. 
Developmental  disabilities  services 

and  facilities  act  of  1978, 

§§39-4601  to  39-4608. 
Domestic  violence  crime 

prevention  act,  §§39-6301  to 

39-6317. 
Elevator  safety  code  act,  §§39-8601 

to  39-8623. 
Genetic  testing  privacy  act, 

§§39-8301  to  39-8304. 
Hazardous  substance  response  act, 

§§39-7101  to  39-7115. 
Hazardous  waste  facility  siting  act, 

§§39-5801  to  39-5820. 
Health  freedom  act,  §§39-9001  to 

39-9004. 
Interstate  enforcement  of  domestic 

violence  protection  orders  act, 

§39-6306A. 
Land  remediation  act,  §§39-7201  to 

39-7211. 
Local  option  swine  facilities  siting 

act,  §§39-7901  to  39-7916. 
Medical  consent  and  natural  death 

act. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
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POPULAR  NAMES  AND  SHORT 

TITLES  —Cont'd 
Reduced  cigarette  ignition 

propensity  and  firefighter 

protection  act,  §§39-8901  to 

39-8911. 
Regional  public  transportation 

authority  act,  §§40-2101  to 

40-2114. 
Right  to  die. 
Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 
Rural  health  care  access  program 

act,  §§39-5901  to  39-5913. 
Safe  haven  act,  §§39-8201  to  39-8207. 
School  building  safety  act, 

§§39-8001  to  39-8012. 
State  hazardous  waste  facility 

siting  act,  §§39-5801  to  39-5820. 
Underground  storage  tank  act, 

§§39-8801  to  39-8812. 
Uniform  interstate  enforcement  of 

domestic  violence  protection 

orders  act,  §39-6306A. 
Uniform  school  building  safety  act, 

§§39-8001  to  39-8012. 

POWER  OF  ATTORNEY. 
Health  care  directives  and  consent 
to  treatment. 

Who  may  consent  for  others, 
§39-4504. 

PRESUMPTIONS. 
Domestic  violence. 
Crime  prevention. 

Out-of-state  protection  orders. 
When  notice  of  order  presumed, 
§39-6312. 
Health  care  directives  and  consent 
to  treatment. 
Presumption  of  consent  for  CPR, 

§39-4514. 
Written  consent,  presumption  of 
validity,  §39-4507. 

PRIEST  LAKE. 

Lake  Pend  Oreille,  Pend  Oreille 

River,  Priest  Lake  and  Priest 

River  commission. 

Creation,  §39-8501. 
Duties,  §39-8503. 
Fund,  §39-8504. 
Membership,  §39-8502. 

PRIEST  RIVER. 

Lake  Pend  Oreille,  Pend  Oreille 

River,  Priest  Lake  and  Priest 

River  commission. 
Creation,  §39-8501. 


PRIEST  RIVER  —Cont'd 
Lake  Pend  Oreille,  Pend  Oreille 
River,  Priest  Lake  and  Priest 
River  commission  — Cont'd 
Duties,  §39-8503. 
Fund,  §39-8504. 
Membership,  §39-8502. 

PRIVACY. 

Genetic  testing  privacy,  §§39-8301 
to  39-8304. 

PROPERTY  TAXES. 
Highways. 
Local  taxes,  §§40-801  to  40-827. 

PROSECUTING  ATTORNEYS. 
Aged  persons. 

Elderly  abuse,  exploitation  and 
neglect. 
Prosecution  of  offenses,  §39-5310. 

PROTECTIVE  ORDERS. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 
39-6317. 

PUBLICATION. 
Highways. 
Bids. 

State  highway  system,  §40-902. 
County  road  system. 
Notice,  §40-206. 
Report  of  financial  condition, 
§40-611. 
Districts. 

Consolidation. 

Election,  §40-1507. 
Notice,  §40-206. 
Notices. 
Highways. 
County  road  system,  §40-206. 
Districts,  §40-206. 

PUBLIC  BUILDINGS  AND 

GROUNDS. 
Clean  indoor  air  act. 
Smoking  in  publicly-owned  building 
or  office. 
Prohibition,  exceptions,  §39-5503. 
Publicly-owned  building  or  office 
denned,  §39-5502. 
Smoking  in  publicly-owned 
building  or  ofEce. 
Clean  indoor  air  act. 
Prohibition,  exceptions,  §39-5503. 
Publicly-owned  building  or  office 
denned,  §39-5502. 

PUBLIC  PLACES. 
Clean  indoor  air  act. 

Smoking  in  public  place. 
Prohibition,  exceptions,  §39-5503. 
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PUBLIC  PLACES  —  Cont'd 
Clean  indoor  air  act  —Cont'd 
Smoking  in  public  place  — Cont'd 
Public  place  denned,  §39-5502. 

PUBLIC  UTILITIES. 
Highways. 
Public  and  private  utility  services. 
Coordinated  relocation  policies  for 
utility  facilities,  §40-210. 
Utility  denned,  §40-122. 

PUBLIC  WORKS. 
Bids. 

Highways,  §§40-901  to  40-913. 
Highways. 

Bids,  §§40-901  to  40-913. 

PURPLE  HEART  TRAIL. 
Designation,  §40-5 13C. 

R 

RAILROADS. 
Clean  indoor  air  act. 

Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 
Highways. 
Crossings. 

Requirements,  §40-2309. 
Tracks. 
Corporations  may  lay  tracks, 
§40-2308. 
Smoking  in  public  places. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

REAL  ID  ACT  OF  2005. 
Declaration  of  non-participation  in 
implementation  of  federal  act, 

§40-322. 

REAL  PROPERTY. 
Highways. 
Board. 

Powers  and  duties,  §40-311. 
Districts. 

Consolidation. 
Property  and  money  of  former 
districts. 
Delivery  to  consolidated 
district,  §40-1515. 
Title  to  property,  §40-1313. 
Title. 

Public  acquires  fee  simple  title, 
§40-2302. 
Turnpikes. 

Grants,  §40-409. 


REAL  PROPERTY  —Cont'd 
Pollution. 
Land  remediation,  §§39-7201  to 
39-7211. 

RECORDATION. 
Highways,  §40-2302. 
Highway  right-of-way  plat,  §40-209. 
Selection  of  county  highway  and 
highway  district  systems, 
§40-202. 

RECORDS. 
Aged  persons. 

Elderly  abuse,  exploitation,  neglect 
and  abandonment  reporting. 
Access  to  records,  §39-5307. 
Hazardous  waste  facilities  siting. 
Public  nature  of  information 
obtained,  §39-5818. 
Highways. 
County  road  system. 
Record  of  highway  proceedings, 
§40-608. 
Districts. 
Board  of  commissioners. 

Record  books,  §40-1336. 
Classification  and  retention  of 

records,  §40-1337. 
Open  to  the  public,  §40-1306C. 

REDUCED  CIGARETTE  IGNITION 
PROPENSITY  AND 
FIREFIGHTER  PROTECTION 
ACT,  §§39-8901  to  39-8911. 

REGIONAL  PUBLIC 
TRANSPORTATION 
AUTHORITY,  §§40-2101  to 
40-2114. 
Audits,  §40-2109. 
Board,  §§40-2106,  40-2107. 

Compensation,  §40-2106. 

Defined,  §40-2103. 

Duties,  §40-2109. 

Members,  §40-2106. 

Powers,  §40-2109. 

Procedures,  §40-2107. 

Quorum,  §40-2107. 
Bond  issues. 

Revenue  bonds,  §40-2111. 
Power  to  issue,  §40-2108. 

Tax  exemption,  §40-2113. 
Bonds,  surety. 

Treasurer,  §40-2107. 
Budget,  §40-2112. 
Citation  of  act. 

Short  title,  §40-2101. 
Construction  and  interpretation. 

Severability  of  provisions,  §40-2114. 
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REGIONAL  PUBLIC 
TRANSPORTATION 
AUTHORITY  —Cont'd 
Contributions,  §40-2110. 
Counties. 

Contributions,  §40-2110. 

Only  one  authority  within  county, 
§40-2109. 
Creation,  §40-2105. 

Purpose,  §40-2104. 
Definitions,  §40-2103. 
Elections. 

Creation  of  authority. 
Voter  approval,  §40-2105. 
Legislative  declaration,  §40-2102. 
Name,  §40-2105. 
Policy  of  state,  §40-2102. 
Powers,  §40-2108. 
Property. 

Powers  of  authority  as  to,  §40-2108. 
Purpose  of  creation  of  authority, 

§40-2104. 
Severability  of  provisions,  §40-2114. 
Taxation. 

Exemption  from  taxation,  §40-2113. 
Title  of  act. 

Short  title,  §40-2101. 
Treasurer. 

Bonds,  surety,  §40-2107. 

Election,  §40-2107. 

REGISTRATION. 
Clinics. 

Free  medical  clinics,  §39-7704. 
Health  care  directive  registry, 

§39-4515. 
Volunteer  health  care  provider 
immunity. 
Free  medical  clinics,  §39-7704. 

REHABILITATION. 
Developmental  disabilities  services 
and  facilities,  §§39-4604,  39-4605. 

RELIGION. 
Immunization. 

Exemptions  from  immunization 
requirement,  §39-4802. 

RELOCATION  ASSISTANCE. 
Highway  relocation  assistance, 

§§40-2001  to  40-2013. 

REMEDIES. 

Hazardous  waste  facilities  siting. 

Devaluation  of  property  caused  by 
approved  facility,  §39-5820. 
Highways. 

Beautification  of  highways. 
Cumulative  remedies,  §40-1916. 


REMEDIES  —Cont'd 
Highways  — Cont'd 
Turnpikes. 
Bond  issues,  §40-407. 

REPORTS. 

Adult  abuse,  exploitation  and 

neglect,  §§39-5301  to  39-5312. 
Children's  trust  fund. 

Program  effectiveness,  §39-6003. 
Conrad  J-l  visa  waiver  program. 
Foreign  trained  physicians. 
Location  in  health  workforce 
shortage  communities, 
§39-6112. 
Displaced  homemakers. 

Equal  opportunity  for  displaced 
homemakers,  §39-5007. 
Elevator  safety  code  act. 
Accidents,  §39-8622. 
Inspection  reports,  §39-8618. 
Hazardous  substance  emergencies. 

Military  division,  §39-7104. 
Health  care  directives  and  consent 
to  treatment. 
Blood  testing  without  consent. 
Report  of  results,  §39-4505. 
Highways. 
Board. 

Powers  and  duties,  §40-316. 
Bridges,  §40-1205. 
County  road  system. 

Filing  report  of  condition  of 

highways,  §40-610. 
Publication  of  report  of  financial 
condition,  §40-611. 
Districts. 

Annual  report,  §40-1316. 
Local  highway  technical  assistance 
council. 
Annual  report,  §40-2404. 
Turnpikes. 
Real  property. 
Grants,  §40-409. 
Idaho  Conrad  J-l  visa  waiver 
program. 
Foreign  trained  physicians. 
Location  in  health  workforce 
shortage  communities, 
§39-6112. 
J-l  visa  waiver  program. 
Foreign  trained  physicians. 
Location  in  health  workforce 
shortage  communities, 
§39-6112. 
National  interest  waiver  program. 
Foreign  trained  physicians. 
Location  in  health  workforce 
shortage  communities, 
§39-6112. 
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REPORTS  —Cont'd 
Safe  haven  act. 
Department  report  to  legislature, 
§39-8207. 
Tobacco  master  settlement 
agreement. 
Complementary  act. 
Information  to  be  provided  to 
attorney  general,  §§39-8405, 
39-8407. 
Trauma  care  advisory  committee, 
§39-8302. 

RESEARCH. 
Solid  waste  disposal. 
Research,  development  and 

demonstration  permits, 

§39-7421. 

RESTAURANTS. 
Clean  indoor  air  act. 
Smoking  in  public  place. 
Prohibitions  and  exceptions, 
§39-5503. 
Smoking  in  public  place. 
Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

RIGHT  OF  ENTRY. 
Highways. 

Surveys. 
Right  of  entry  to  make  surveys, 
§40-2301. 

RIGHTS  OF  WAY. 
Highways. 
Federal  land  rights  of  way,  §40-204A. 

Defined,  §40-107. 
Plats,  §40-209. 
Public  rights  of  way. 
Abandonment  and  vacation, 
§40-203. 
Judicial  review,  §40-208. 
Defined,  §39-7403. 
Designation,  §40-202. 
Validation,  §40-203A. 
Judicial  review,  §40-208. 
State  highway  system. 
Costs  borne  by  state,  §40-320. 
RIGHT  TO  DIE. 

Health  care  directives  and  consent 
to  treatment,  §§39-4501  to 
39-4515. 

RULES  AND  REGULATIONS. 
Aged  persons. 

Elderly  abuse,  exploitation  and 
neglect,  §39-5312. 


RULES  AND  REGULATIONS 

—Cont'd 
Children's  trust  fund. 

Board,  §39-6002. 
Cigarette  ignition  propensity 
reduction. 
State  fire  marshal. 
Rules  for  implementing  provisions, 
§39-8907. 
Developmental  disabilities. 
Family  support  and  in-home 
assistance. 
Standards  for  provision  of  financial 
assistance,  §39-5103. 
Domestic  violence. 

Project  grants,  §39-5209. 
Hazardous  substance  emergencies. 

Military  division,  §39-7104. 
Hazardous  waste  facilities  siting. 
Licenses. 
Application,  §39-5813. 
Highways. 
Board. 
Powers  and  duties,  §40-312. 
Smoking. 

Clean  indoor  air,  §39-5508. 
Swine  facilities  citing,  §39-7906. 
Underground  storage  tanks, 
§39-8805. 
Delivery  prohibitions,  §39-8809. 
Water  supply  and  waterworks. 
Public  drinking  water  system  loans, 
§39-7602. 

RURAL  HEALTH  CARE  ACCESS 

PROGRAM,  §§39-5901  to  39-5913. 
Appeals. 

Award  or  failure  to  award  grant. 
Administrative  appeals,  §39-5913. 
Citation  of  act,  §39-5901. 
Definitions,  §39-5903. 
Fund,  §39-5902. 
Grants. 
Appeals. 
Administrative  appeal  of  award  or 
failure  to  award,  §39-5913. 
Applications,  §39-5908. 

Fraudulent  information,  §39-5912. 
Categories  of  grants,  §39-5906. 
Criteria  for  award,  §39-5910. 
Eligibility  for,  §39-5907. 
Negotiation  of  amount  of  award, 

§39-5911. 
Review  board,  §39-5904. 
Schedule  for  grant  awards,  §39-5909. 
Scope  of  grant  support,  §39-5905. 
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MURAL  HEALTH  CARE  ACCESS 

PROGRAM  —  Cont'd 
Title  of  act,  §39-5901. 


S 


SAFE  CIGARETTES. 
Fire  protection. 

Cigarette  ignition  propensity 

reduction,  §§39-8901  to  39-8911. 

SAFE  HAVEN  ACT,  §§39-8201  to 

39-8207. 
Adjudicatory  hearing. 

Department  to  file  petition,  §39-8205. 
Confidentiality  of  identity  of 

parent  delivering  child  to  safe 
haven,  §39-8203. 
Definitions,  §39-8202. 
Emergency  custody  of  abandoned 
child. 
Child  personally  delivered  to  safe 
haven,  §39-8203. 
Emergency  medical  response 
personnel. 
Defined  as  safe  haven,  §39-8202. 
Hospitals. 

Defined  as  safe  haven,  §39-8202. 
Immunity  from  civil  and  criminal 
liability. 
Peace  officer  or  other  person  taking 
child  into  protective  custody, 
§39-8204. 
Safe  haven  to  which  child  personally 
delivered,  §39-8203. 
Missing  child  investigation, 

§39-8205. 
Nurse-midwives. 

Defined  as  safe  haven,  §39-8202. 
Nurses. 

Defined  as  safe  haven,  §39-8202. 
Parent  rights  claims. 
Procedure,  §39-8206. 
Physician  assistants. 

Defined  as  safe  haven,  §39-8202. 
Physicians. 

Defined  as  safe  haven,  §39-8202. 
Placement  of  abandoned  child  with 
potential  adoptive  parents. 
Duty  of  department,  §39-8204. 
Protective  custody  of  abandoned 
child  delivered  to  safe  haven. 
Peace  officers  or  persons  appointed 
by  court  taking,  §39-8204. 
Report  to  legislature,  §39-8207. 
Shelter  care  hearing,  §39-8205. 
Short  title  of  act,  §39-8201. 


SAFE  HAVEN  ACT  —Cont'd 
Temporary  custody  of  abandoned 
child. 
Child  personally  delivered  to  safe 
haven,  §39-8203. 
Termination  of  parental  rights. 
Petition  filed  by  department, 
§39-8205. 

SAFETY. 
Buildings. 

School  building  safety,  §§39-8001  to 
39-8012. 
Education. 

School  building  safety,  §§39-8001  to 
39-8012 
Elevator  safety  code,  §§39-8601  to 

39-8623. 
Idaho  uniform  school  building 

safety  act,  §§39-8001  to  39-8012. 
Public  school  building  safety, 

§§39-8001  to  39-8012. 
School  building  safety,  §§39-8001  to 
39-8012. 

SALES. 
Batteries. 

Lead  acid  batteries,  §39-7003. 
Lead  acid  batteries. 

Fee,  §39-7003. 

Notice  concerning  disposal  of 
batteries. 
Posting  by  seller,  §39-7003. 
Requirements,  §39-7003. 

SCHOOL  BUILDING  SAFETY, 

§§39-8001  to  39-8012. 
Abatement  of  safety  hazards, 

§39-8011. 
Administrator. 
Defined,  §39-8004. 
Powers  and  duties,  §§39-8007, 
39-8008. 
Appeals. 

Building  code  advisory  board, 
§39-8010. 
Applicability  of  act,  §39-8003. 
Best  practices  maintenance  plan, 

§39-8006A. 
Citation  of  act,  §39-8001. 
Committee,  §§39-8005,  39-8006. 
Definitions,  §39-8004. 
Enforcement  of  provisions, 

§39-8011. 
Idaho  uniform  school  building 
safety  code  committee, 
§§39-8005,  39-8006. 
Injunctions,  §39-8009. 
Inspections. 
Administrator,  §39-8008. 
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SCHOOL  BUILDING  SAFETY 

—Cont'd 
Maintenance  plan,  §39-8006A. 
Notice  of  violations,  §39-8008. 
Removal  of  notice  or  order  posted. 

Misdemeanor,  §39-8011. 
Posting,  §39-8008. 
Removal  of  notice  or  order  posted. 

Misdemeanor,  §39-8011. 
Purpose  of  act,  §39-8002. 
Scope  of  act,  §39-8003. 
Severability  of  provisions,  §39-8012. 
Title  of  act,  §39-8001. 

SCHOOLS. 
Buildings. 

Safety,  §§39-8001  to  39-8012. 
Idaho  uniform  school  building 
safety  act,  §§39-8001  to  39-8012. 

SEARCHES  AND  SEIZURES. 
Cigarette  ignition  propensity 
reduction. 
Seizure  of  noncompliant  products, 
§39-8906. 
Tobacco  master  settlement 
agreement. 
Complementary  act. 
Seizure  and  forfeiture  of 
contraband  cigarettes, 
§39-8406. 

SECRETARY  OF  STATE. 
Health  care  directive  registry. 

Use  of  information,  §39-4515. 

SECURED  TRANSACTIONS. 
Land  remediation. 

Lender  liability,  §39-7209. 

SEMEN. 

Artificial  insemination  of  humans, 

§§39-5401  to  39-5408. 

SEPTAGE. 

Solid  waste  disposal  facilities. 

Generally,  §§39-7401  to  39-7421. 

SERVICE  OF  PROCESS. 
Highways. 

County  road  system. 
Notice  served  on  chairman  or  clerk 
of  commissioners  of  adjoining 
county,  §40-614. 
Tobacco  master  settlement 
agreement. 
Complementary  act. 
Agent  for  service  on 
nonparticipating 
manufacturer,  §39-8404. 


SHOPPING  MALLS. 

Smoking  in  indoor  shopping  malls. 

Indoor  shopping  mall  defined, 

§39-5502. 
Prohibitions  and  exceptions, 

§39-5503. 

SIDEWALKS. 
Highways. 
Construction  of  sidewalks,  §40-2304. 

SIGNATURES. 
Highways. 
Warrants  for  payment  of  money. 
Countersignature,  §40-1001. 

SIGNS. 

Beautification  of  highways. 
General  provisions,  §§40-1901  to 
40-1926. 
Highways. 
Advertising  signs. 

Defined,  §40-102. 
Beautification  of  highways. 

General  provisions,  §§40-1901  to 
40-1926. 
Defacing  or  destroying. 

Penalty,  §40-2311. 
Defined,  §§40-102,  40-120. 
Tourist  related  advertising  sign. 
Defined,  §40-121. 

SMOKING. 
Buses. 

Clean  indoor  air  act. 
Smoking  on  buses,  §39-5510. 
Clean  indoor  air,  §§39-5501  to 
39-5511. 
Buses. 

Smoking  on  buses,  §39-5510. 
Conflict  of  laws. 
Other  statutes  not  affected  by 
provisions,  §39-5509. 
Construction  and  interpretation. 
Other  statutes  not  affected, 
§39-5509. 
Declaration  of  intent,  §39-5501. 
Definitions. 

Buses,  §39-5510. 
Elevators. 
Prohibition  on  smoking  in 
elevators,  §39-5505. 
Legislative  findings  and  intent, 

§39-5501. 
Other  statutes  not  affected,  §39-5509. 
Prohibited  acts. 
Elevators. 

Smoking  in  elevators  prohibited, 
§39-5505. 
Rules  and  regulations,  §39-5508. 
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SMOKING  —Cont'd 
Clean  indoor  air  — Cont'd 
Smoking  in  public  place, 

publicly-owned  building  or  office 
or  public  meeting. 
Definitions,  §39-5502. 
Employer  knowingly  or 

intentionally  permitting 
smoking,  §39-5506. 
Local  ordinances  not  prohibited, 

§39-5511. 
Person  refusing  to  extinguish 
smoke  or  leave  premises, 
§39-5507. 
Prohibitions,  exceptions,  §39-5503. 
Conflict  of  laws. 
Clean  indoor  air. 
Other  statutes  not  affected, 
§39-5509. 
Construction  and  interpretation. 
Clean  indoor  air. 
Other  statutes  not  affected, 
§39-5509. 
Definitions. 

Clean  indoor  air,  §39-5502. 
Buses,  §39-5510. 
Elevators. 
Clean  indoor  air. 

Prohibition  on  smoking  in 
elevators,  §39-5505. 
Rules  and  regulations. 
Clean  indoor  air,  §39-5508. 

SOLID  WASTE. 
Actions. 

Disposal  facilities. 

Private  right  of  action  for 
violations,  §39-7420. 
Construction  and  interpretation. 
Disposal  facilities. 
Liberal  construction  of  provisions, 
§39-7406. 
Counties. 
Disposal  facilities. 
Defined,  §39-7403. 
Inspections,  §39-7419. 
Role  in  statewide  solid  waste 

management,  §39-7406. 
Selection  of  sites,  §39-7406. 
Definitions. 

Disposal  facilities,  §39-7403. 
Disposal  facilities,  §§39-7401  to 
39-7421. 
Actions. 

Corrective  actions,  §39-7414. 
Private  right  of  action  for 
violations,  §39-7420. 
Active  portion. 
Defined,  §39-7403. 


SOLID  WASTE  —Cont'd 
Disposal  facilities  — Cont'd 
Agricultural  waste. 

Defined,  §39-7403. 
Appendices. 

Status,  §39-7404. 
Applicability  of  provisions,  §39-7402. 
Applicant. 

Defined,  §39-7403. 
Aquifer. 

Defined,  §39-7403. 
Assessment  monitoring,  §39-7414. 
Board  of  health  and  welfare. 

Definition  of  "board,"§39-7403. 
Buffer  zone. 

Defined,  §39-7403. 
Clean  soils  and  clean  dredge  soils. 

Defined,  §39-7403. 
Closure. 
Financial  assurance,  §39-7417. 
Post  closure  care. 
Financial  assurance,  §39-7417. 
Standards,  §39-7416. 
Standards,  §39-7415. 
Commercial  solid  waste. 

Defined,  §39-7403. 
Commercial  solid  waste  facilities. 
Certification  procedure,  §39-7408A. 
Applications,  §39-7408C. 

Duties  of  director,  §39-7408D. 
Review  panels,  §39-7408B. 
Defined,  §39-7403. 
Construction  and  interpretation. 
Liberal  construction  of  provisions, 
§39-7406. 
Construction/demolition  waste. 

Defined,  §39-7403. 
Contaminate. 

Defined,  §39-7403. 
Corrective  actions,  §39-7414. 
Counties. 
Defined,  §39-7403. 
Inspections,  §39-7419. 
Role  in  statewide  solid  waste 

management,  §39-7406. 
Selection  of  sites,  §39-7406. 
Cover  material. 

Defined,  §39-7403. 
Definitions,  §39-7403. 
Department  of  health  and  welfare. 
Enforcement  of  provisions, 

§39-7420. 
Inspections,  §39-7419. 
Review  of  design  and  development. 
Municipal  solid  waste  landfills, 
§39-7411. 
Role  in  statewide  solid  waste 
management,  §39-7406. 
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SOLID  WASTE  —  Cont'd 
Disposal  facilities  — Cont'd 
Design  standards,  §39-7409. 
Enforcement  of  provisions,  §39-7420. 
Excluded  facilities,  §39-7402A. 
Existing  MSWLF  unit. 

Denned,  §39-7403. 
Facility. 

Denned,  §39-7403. 
Federal  law. 

Consistency  with,  §39-7404. 
Floodplain. 

Denned,  §39-7403. 
Ground  water. 

Denned,  §39-7403. 
Health  districts. 
Denned,  §39-7403. 
Duties,  §39-7406. 
Enforcement  of  provisions, 

§39-7420. 
Inspections,  §39-7419. 
Operations  plan  review,  §39-7413. 
Role  in  statewide  solid  waste 
management,  §39-7406. 
Holocene  fault. 

Denned,  §39-7403. 
Household  waste. 

Denned,  §39-7403. 
Industrial  solid  waste. 

Denned,  §39-7403. 
Inert  waste. 

Denned,  §39-7403. 
Inspections,  §39-7419. 
Land  application  unit. 

Denned,  §39-7403. 
Landfills. 
Defined,  §39-7403. 
Municipal  solid  waste  landfill 
(MSWLF). 
Design  review  procedure, 

§39-7411. 
Design  standards,  §39-7409. 
Financial  assurance  for  closure, 
post  closure  care  and 
corrective  action,  §39-7417. 
Ground  water  monitoring, 

§39-7410. 
Inspections,  §39-7419. 
Location. 

Restrictions,  §39-7407. 
Research,  development  and 
demonstration  permits, 
§39-7421. 
Site  certification. 
Generally,  §§39-7407,  39-7408. 
Landspreading  disposal  facility. 
Defined,  §39-7403. 


SOLID  WASTE  —Cont'd 
Disposal  facilities  — Cont'd 
Lateral  expansion. 

Defined,  §39-7403. 
Leachate. 

Defined,  §39-7403. 
Legislative  findings  and  declarations, 

§§39-7401,  39-7404. 
Limited  purpose  landfill. 

Defined,  §39-7403. 
Local  governments. 
Authority  regarding  solid  waste, 
§39-7405. 
Modifications  to  approved  sites, 

§39-7418. 
Monofill. 

Defined,  §39-7403. 
Municipal  solid  waste  landfill  unit 
(MSWLF). 
Defined,  §39-7403. 
New  MSWLF  unit. 

Defined,  §39-7403. 
Open  burning. 

Defined,  §39-7403. 
Operation  standards,  §39-7412. 
Operator. 

Defined,  §39-7403. 
Owner. 

Defined,  §39-7403. 
Permeability. 

Defined,  §39-7403. 
Pile. 

Defined,  §39-7403. 
Plan  of  operation. 
Defined,  §39-7403. 
Review,  §39-7413. 
Point  of  compliance,  §39-7409. 

Defined,  §39-7403. 
Post  closure. 

Defined,  §39-7403. 
Post  closure  care. 
Financial  assurance,  §39-7417. 
Standards,  §39-7416. 
Processing. 

Defined,  §39-7403. 
Purposes  of  provisions,  §39-7401. 
Qualified  professional. 

Defined,  §39-7403. 
Research,  development  and 
demonstration  permits, 
§39-7421. 
Run-off. 

Defined,  §39-7403. 
Saturated  zone. 

Defined,  §39-7403. 
Scope  of  provisions,  §39-7402. 
Septage. 
Defined,  §39-7403. 
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SOLID  WASTE  —Cont'd 
Disposal  facilities  — Cont'd 

Sites. 
Applications. 

Duties  of  director,  §39-7408D. 
Licenses,  §39-7408C. 
Certification,  §39-7407. 
Applications,  §39-7408. 
Procedure,  §39-7408. 
Required,  §39-7408A. 
Commercial  solid  waste  facilities. 
Applications,  §39-7408C. 

Duties  of  director,  §39-7408D. 
Certification,  §39-7408A. 
Review  panel,  §39-7408B. 
Counties. 

Selection  of  sites,  §39-7406. 
Duties  of  director. 

Applications,  §39-7408D. 
Licenses. 
Applications,  §39-7408C. 
Requirement,  §39-7408A 
Review  panels,  §39-7408B. 
Modifications  to  approved  sites, 

§39-7418. 
Notice  of  submittal  of  application, 

§39-7408. 
Review  panel,  §39-7408B. 
Transferability,  §39-7408. 
Sludge. 

Defined,  §39-7403. 
Solid  waste. 

Defined,  §39-7403. 
Special  waste. 

Defined,  §39-7403. 
Standards. 
Closure,  §39-7415. 
Design,  §39-7409. 
Operation,  §39-7412. 
Post  closure  care,  §39-7416. 
Statistically  significant. 

Defined,  §39-7403. 
Uppermost  aquifer. 

Defined,  §39-7403. 
Waste  management  unit  boundary. 

Defined,  §39-7403. 
Waste  pile. 

Defined,  §39-7403. 
Water  quality  standard. 

Defined,  §39-7403. 
Wood  waste. 
Defined,  §39-7403, 
Excluded  disposal  facilities, 

§39-7402A. 
Inspections. 

Disposal  facilities,  §39-7419. 


SOLID  WASTE  —Cont'd 
Local  governments. 
Disposal  facilities. 
Authority  regarding  solid  waste, 
§39-7405. 
Research,  development  and 
demonstration  permits, 
§39-7421. 

SPERM. 

Artificial  insemination  of  humans, 

§§39-5401  to  39-5408. 

SPILLS,  HAZARDOUS 

SUBSTANCES  OR 
PETROLEUM. 
Land  remediation  generally, 

§§39-7201  to  39-7211. 

SPORTS  ARENAS. 
Smoking  in  public  places. 

Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

SPOUSES. 
Domestic  violence. 

Crime  prevention,  §§39-6301  to 
39-6317. 

STATE  DEPARTMENTS  AND 

AGENCIES. 
Aged  persons. 

Elderly  abuse,  exploitation  and 
neglect. 
Interagency  cooperation,  §39-5308. 

STATE  FIRE  MARSHAL. 
Cigarette  ignition  propensity 
reduction. 

Marking  of  packages,  approvals, 

§39-8905. 
Penalties  for  noncompliance, 

§39-8906. 
Rules  for  implementing  provisions, 

§39-8907. 
Tests,  duties  regarding,  §39-8903. 

STATE  POLICE. 

Ports  of  entry  or  checking  stations. 

Established,  §40-510. 
Penalties. 

Violations  of  provisions,  §40-512. 
Stopping  and  inspection,  §40-511. 

STATUTE  OF  LIMITATIONS. 
Highway  districts. 

Annexation  of  territory. 

Contesting  proceedings,  §40-1623. 
Highways. 
Districts. 
Dissolution. 
Limitation  on  new  proceedings 
for  dissolution,  §40-1817. 
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STAYS. 

Commonsense  consumption  act. 

Action  excepted  from  liability 
limitation. 
Stay  pending  motion  to  dismiss, 
§39-8706. 

STORAGE. 

Underground  storage  tanks, 

§§39-8801  to  39-8812. 

STU  DOPF  MEMORIAL  HIGHWAY. 
Designation,  §40-513B. 

SUBROGATION. 

Hazardous  substance  emergencies. 

Reimbursement  of  costs  of  response 
and  containment. 
State  subrogated  to  rights  of 
persons  to  claim 
reimbursement,  §39-7109. 
SUICIDES. 
Advance  directives. 
Assisted  suicide  not  made  legal, 
§39-4514. 

SURVEYS  AND  SURVEYORS. 
Highways. 

Right  of  entry  to  make  surveys, 
§40-2301. 

SWINE. 

Local  option  swine  facilities  siting 
act,  §§39-7901  to  39-7916. 

SWINE  FACILITIES  SITING, 

§§39-7901  to  39-7916. 
Applications,  §39-7909. 

Additional  information  may  be 
required,  §39-7912. 

Procedure  upon,  §39-7910. 
Citation  of  act,  §39-7901. 
Confidentiality  of  records,  §39-7914. 
Conflict  of  laws,  §39-7916. 
Contracts  with  other  agencies, 

§39-7906. 
Definitions,  §39-7903. 

Guidelines  for  location,  §39-7907. 
Enforcement  provisions,  §39-7913. 
Existing  facilities. 

Requirements,  §39-7905. 
Financial  assurance  for  closure 

and  remediation,  §39-7911. 
Guidelines  for  location,  §39-7907. 
Legislative  findings,  §39-7902. 
Local  regulation  not  preempted, 

§39-7904. 
Notice. 

Applications,  §39-7910. 
Prohibited  acts,  §39-7913. 
Purposes  of  act,  §39-7902. 


SWINE  FACILITIES  SITING 

—Cont'd 
Rules  and  regulations,  §39-7906. 
Severability  of  provisions,  §39-7915. 
Site  approval,  §§39-7904,  39-7905. 

Revocation,  §39-7913. 
Site  review  panels,  §39-7908. 

Duties  in  connection  with 
applications,  §39-7910. 
Title  of  act,  §39-7901. 


TAXATION. 

Coeur  d'Alene  river  basin 

environmental  improvement. 

Bonds  and  notes  tax  exempt, 
§39-8113. 
Highways. 
Local  taxes,  §§40-801  to  40-827. 
Turnpikes. 
Exemption  from  taxes,  §40-408. 
Liability. 
Taxation. 
Local  taxes. 
County  officials,  §40-804. 
Regional  public  transportation 
authority. 
Exemption  from  taxation,  §40-2113. 
Tax  commission. 
Cigarette  ignition  propensity 
reduction. 
Inspection  of  cigarettes  by  state 
tax  commission,  §39-8907. 
TAXICABS. 
Clean  indoor  air  act. 
Smoking  in  public  places. 
Prohibitions  and  exceptions, 
§39-5503. 

THEATER. 

Smoking  in  public  place. 

Clean  indoor  air  act. 
Prohibitions  and  exceptions, 
§39-5503. 

TIRES. 

Waste  tire  disposal,  §§39-6501  to 
39-6508. 

TITLE. 
Highways. 

Fee  simple  title. 
Public  acquires  fee  simple  title, 
§40-2302. 

TOBACCO. 

Age. 

Violations  constitute  misdemeanor, 
§39-5703. 
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TOBACCO  —Cont'd 
Cigarette  ignition  propensity 

reduction,  §§39-8901  to  39-8911. 
Clean  indoor  air  act,  §§39-5501  to 

39-5511. 
Minors. 
Age  violations,  §39-5703. 
Delivery  sales. 
Age  verification  requirements, 

§39-5715. 
Compliance  with  provisions, 

§39-5714. 
Denned,  §39-5702. 
Disclosure  requirements,  §39-5716. 
Notice  requirements,  §39-5716. 
Prohibition,  §39-5714. 
Registration  requirements, 

§39-5718. 
Reporting  requirements,  §39-5718. 
Requirements,  §§39-5714  to 

39-5718. 
Shipping  requirements,  §39-5717. 
Prevention  of  minors'  access  to 
tobacco,  §§39-5701  to  39-5718. 
Criminal  penalties. 
Possession,  distribution  or  use  by 

a  minor,  §39-5703. 
Sale  or  distribution  without 
permit,  §39-5709. 
Defenses. 
Sale  or  distribution  of  tobacco 
products  to  a  minor, 
§39-5705. 
Definitions,  §39-5702. 
Delivery  sales,  §§39-5714  to 

39-5718. 
Distribution  by  minor  unlawful, 

§39-5703. 
Enforcement  of  provisions, 

§39-5710. 
Fines. 

Civil  penalties  for  violations  by 

permittees,  §39-5708. 
Possession,  distribution  or  use  by 

a  minor,  §39-5703. 
Sale  or  distribution  without 
permit,  §39-5709. 
Fund,  §39-5711. 
Legislative  findings  and  intent, 

§39-5701. 
Misdemeanors. 
Possession,  distribution  or  use  by 

a  minor,  §39-5703. 
Sale  or  distribution  without 
permit,  §39-5709. 
Ordinances. 
Local  ordinances,  §39-5713. 


TOBACCO  —Cont'd 
Minors  — Cont'd 
Prevention  of  minors'  access  to 
tobacco  —Cont'd 
Permits. 

Civil  penalties  for  violations  by 

permittees,  §39-5708. 
Criminal  penalties  for  sale  or 
distribution  without  permit, 
§39-5709. 
Defined,  §39-5702. 
Tobacco  product  retailers, 
§39-5704. 
Possession  by  minor  unlawful, 

§39-5703. 
Random  unannounced  inspections, 
§39-5710. 
Denned,  §39-5702. 
Reasonable  reliance  upon 

photographic  identification  as 
affirmative  defense,  §39-5705. 
Sale  or  distribution  of  tobacco 

products  to  a  minor,  §39-5705. 
Samples. 

Prohibited  acts,  §39-5707. 
Severability  of  provisions, 

§39-5712. 
Use  by  minor  unlawful,  §39-5703. 
Vending  machines. 

Defined,  §39-5702. 
Vendor  assisted  sales,  §39-5706. 
Defined,  §39-5702. 

TOBACCO  MASTER  SETTLEMENT 
AGREEMENT,  §§39-7801  to 
39-7803. 
Complementary  act,  §§39-8401  to 
39-8407. 
Certifications  by  tobacco  product 

manufacturers,  §39-8403. 
Civil  penalties,  §39-8406. 
Conflict  of  laws,  §39-8407. 
Consumer  protection  act. 

Certain  violations  as  unfair  and 
deceptive  trade  practices, 
§39-8406. 
Costs  and  fees. 
Recovery  by  attorney  general  in 
enforcement  actions,  §39-8407. 
Definitions,  §39-8402. 
Directory  of  tobacco  product 
manufacturers  and  brand 
families,  §39-8403. 
Review  of  decision  to  exclude  or 
remove  from,  §39-8407. 
Disgorgement  of  profits  for  violations, 

§39-8407. 
Escrow  deposits. 

Installments,  §39-8405. 
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TOBACCO  MASTER  SETTLEMENT 

AGREEMENT  —Cont'd 
Complementary  act  —Cont'd 
Injunctions,  §39-8406. 
Legislative  findings,  §39-8401. 
Prohibited  acts,  §39-8403. 
Disgorgement  of  profits  for 

violations,  §39-8407. 
Penalties  and  remedies,  §39-8406. 
Separate  violations,  §39-8406. 
Purpose  of  act,  §39-8401. 
Reports. 
Information  to  be  provided  to 
attorney  general,  §§39-8405, 
39-8407. 
Seizure  and  forfeiture  of  contraband 

cigarettes,  §39-8406. 
Service  of  process. 
Agent  for  service  on 
nonparticipating 
manufacturer,  §39-8404. 
Stamping  agents. 
Information  to  be  submitted  by, 

§§39-8405,  39-8407. 
Prerequisites  to  licensing, 

§39-8407. 
Revocation  or  suspension  of 
license,  §39-8406. 
Definitions,  §39-7802. 

Complementary  act,  §39-8402. 
Findings  of  legislature,  §39-7801. 

Complementary  act,  §39-8401. 
Injunctions. 

Remedies  under  complementary  act, 
§39-8406. 
Penalties. 

Civil  penalties,  §39-7803. 
Complementary  act,  §39-8406. 
Policy  of  state,  §39-7801. 
Requirements,  §39-7803. 
Service  of  process. 
Complementary  act. 
Agent  for  service  on 
nonparticipating 
manufacturer,  §39-8404. 

TOURISM. 
Highways. 
Advertising. 

Tourist  related  advertising  sign. 
Denned,  §40-121. 
Beautification  of  highways. 
Tourist  related  advertising  devices, 
§40-1901. 

TRANSPORTATION. 

Public  transportation  services. 

Advisory  council,  §40-514. 
Denned,  §40-117. 


TRANSPORTATION  —Cont'd 
Public  transportation  services 
—Cont'd 
Interagency  working  group,  §40-514. 
Regional  public  transportation 

authority,  §§40-2101  to  40-2114. 
Regional  public  transportation 
authority,  §§40-2101  to  40-2114. 

TRAUMA  CARE  ADVISORY 
COMMITTEE,  §39-8301. 
Reports,  §39-8302. 

TREASURE  VALLEY  AIR  QUALITY 

COUNCIL. 
General  provisions,  §§39-6701  to 

39-6717. 

TREES  AND  TIMBER. 
Highways. 

Felling  tree  into  highway. 
Penalty,  §40-2306. 

Removal  of  fallen  trees,  §40-2307. 

TRUSTS  AND  TRUSTEES. 
Highways. 
Turnpikes. 

Trust  agreement,  §40-413. 

Trust  funds,  §40-406. 


U 


UNDERGROUND  STORAGE 

TANKS,  §§39-8801  to  39-8812. 
Citation  of  act,  §39-8801. 
Definitions,  §39-8803. 
Enforcement  of  provisions, 

§39-8811. 
Environmental  quality  department. 
Database,  §39-8810. 
Inspections,  §39-8808. 
Rulemaking,  §39-8805. 

Delivery  prohibitions,  §39-8809. 
Training  program  for  operators, 
§39-8807. 
Ground  water. 
Additional  measures  to  protect, 
§39-8806. 
Inspections,  §39-8808. 
Internet. 
Underground  storage  tank  database, 
§39-8810. 
Land  remediation  generally, 

§§39-7201  to  39-7211. 
Legislative  declaration,  §39-8802. 
Monetary  penalties. 
Assessed  against  violators,  suit  to 
recover,  §39-8811. 
Operators. 
Training  program,  §39-8807. 
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UNDERGROUND  STORAGE 

TANKS  —Cont'd 
Prohibited  acts. 

Delivery  prohibitions,  §39-8809. 
Rulemaking,  §39-8805. 

Delivery  prohibitions,  §39-8809. 
Scope  of  provisions,  §39-8804. 
Severability  of  provisions,  §39-8812. 
Title  of  act,  §39-8801. 
Training  program  for  operators, 
§39-8807. 

UNIFORM  LAWS. 

Domestic  violence  protection 

orders,  interstate  enforcement, 

§39-6306A. 
Federal  relocation  assistance  act, 

§40-2012. 
Interstate  enforcement  of  domestic 

violence  protection  orders, 

§39-6306A. 
School  building  safety. 

Idaho  uniform  school  building  safety 
act,  §§39-8001  to  39-8012. 

UNITED  STATES. 

Hazardous  waste  facilities  siting. 

Coordination  and  integration  with 
state  and  federal  law,  §39-5817. 
Highways. 

Assent  to  federal  acts,  §40-204. 

URBAN  RENEWAL. 
Highways. 

Single  countywide  highway  districts. 
Final  decision  on  urban  renewal 
projects,  §40-1415. 


VACCINATIONS. 

Immunization,  §§39-4801  to  39-4805. 

VENEREAL  DISEASES. 
AIDS. 

Artificial  insemination. 

Detection  of  antibody  in  donor, 
§39-5408. 
HIV  infection. 
Artificial  insemination. 

Detection  of  antibody  in  donor, 
§39-5408. 

VENUE. 
Highways. 

Beautification  of  highways. 
Nuisances,  §40-1926. 

VETERANS  MEMORIAL 

CENTENNIAL  BRIDGE. 
Established,  §40-513. 


VILLAGES  AND  CITIES. 
Responsibility  for  streets,  §40-1333. 

VIOLENCE. 
Domestic  violence. 

Project  grants,  §§39-5201  to  39-5213. 

VISA  WAIVER  PROGRAMS. 
Foreign  trained  physicians. 

Location  in  health  workforce 

shortage  communities,  §§39-6101 
to  39-6118. 

VOLUNTEER  HEALTH  CARE 
PROVIDER  IMMUNITY, 
§§39-7701  to  39-7705. 
Attorneys'  fees,  §39-7705, 
Charitable  medical  care. 

Health  care  providers  providing, 
§39-7703. 
Costs,  §39-7705. 
Definitions,  §39-7702. 
Free  medical  clinics. 
Defined,  §39-7702. 
Registration,  §39-7704. 
Requirements,  §39-7704. 
Legislative  findings,  §39-7701. 

VOLUNTEERS. 
Immunities. 
Volunteer  health  care  provider 

immunity,  §§39-7701  to  39-7705. 


W 


WARRANTS. 

Hazardous  substance  emergencies. 

Reimbursement  of  costs  of  response 
and  containment. 
Deficiency  warrants  for,  §39-7110. 

WARRANTS  FOR  PAYMENT  OF 

MONEY. 
Highways,  §§40-1001  to  40-1006. 

WASTE. 
Tires. 

Waste  tire  disposal,  §§39-6501  to 
39-6508. 

WATER  AND  CANAL 
CORPORATIONS. 
Highways. 
Authority  to  lay  water  mains, 
§40-2308. 

WATERS  OF  THE  STATE. 
Swine  facilities  siting. 
General  provisions,  §§39-7901  to 
39-7916. 
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WATER  SUPPLY  AND 

WATERWORKS. 
Highways. 

Corporations  may  lay  water  mains, 
§40-2308. 
Loans. 
Public  drinking  water  system  loans, 
§§39-7601  to  39-7605. 
Public  drinking  water  system 
loans,  §§39-7601  to  39-7605. 
Attorney  general. 

Approval  of  loans,  §39-7602. 
Audit  of  disbursements,  §39-7602. 
Authorization,  §39-7601. 
Drinking  water  loan  account, 
§39-7602. 
Investments,  §39-7603. 
Drinking  water  loan  fund. 

Appropriations,  §39-7604. 
Investment  of  funds  in  drinking 

water  loan  account,  §39-7603. 
Limitations  on  loans,  §§39-7602, 

39-7605. 
Purpose  of  provisions,  §39-7604. 
Rules,  §39-7602. 
Public  water  system  supervision 
fund,  §39-7606. 

WEAPONS  OF  MASS 
DESTRUCTION. 
Hazardous  substance  emergencies. 

General  provisions,  §§39-7101  to 
39-7115. 

WEIGHT  GAIN. 

Commonsense  consumption  act. 

Actions  relating  to  weight  gain  or 
obesity  from  consumption  of 
food. 
Limitation  of  liability,  exceptions, 
§§39-8701  to  39-8706. 


WEIGHTS  AND  MEASURES. 
Misdemeanors. 

Motor  vehicles. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 
Penalties. 
Motor  vehicles. 
Ports  of  entry  or  checking  stations. 
Violations  of  provisions,  §40-512. 

WHISTLEBLOWER  PROTECTION. 
Clean  indoor  air  act. 

Employer  knowingly  or  intentionally 
permitting  smoking. 
Retaliation  against  whistleblowers, 
§39-5506. 

WILLS. 
Living  wills. 

Health  care  directives  and  consent  to 
treatment,  §§39-4501  to  39-4515. 

WOOD  WASTE. 

Solid  waste  disposal  facilities. 

Denned,  §39-7403. 

Generally,  §§39-7401  to  39-7421. 


ZONING. 
Highways. 

Beautifi cation  of  highways. 
County  zoning  ordinances, 

§40-1903. 
Industrial  or  commercial  zones. 
Applicability  of  prohibitions  to 
industrial  or  commercial 
zones,  §40-1912. 
Commercial  or  industrial  activities. 
Denned,  §§40-104,  40-110,  40-122. 
Unzoned  commercial  or  industrial 
areas. 
Denned,  §§40-102,  40-104,  40-110, 
40-122. 


